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Toronto, Ontario OFFICE OF THE BOARD SECRETARY
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OCT 01 2009

Dear Sirs:

Re: Huron Bayfield Gas Storage Project - Stanley 4-7-XI Pool

We act for McKinley Farms Ltd., owner of 76.441 o, of the Stanley Reef by virtue of an executed Unit
Operation Agreement. '

Our client noticed a press release dated September 22" 2009 by which Tribute Resources Inc.
announced a filing of a natural gas storage application with the OEB (copy enclosed).

Our client wanted you to be aware of the Judgment of the Honourable Mr. Justice Little dated June
29" 2009 (copy enclosed) wherein he declared both the Oil and Gas Lease and the Gas Storage
Lease on the McKinley lands over the Stanley Reef vacated. This decision is currently under appeal
by Tribute Resources Inc. but has not been overturned. In addition, our client wished you to be
aware of the fact that it has entered into both a Petroleum Natural Gas Lease and a Storage Lease
in favour of 2195002 Ontario Inc., a corporation whose director and officer is Cathy McKinley, MBA.
These leases are in effect top-leases which drop into first position in light of the Judgment of Mr.
Justice Little.

Our client wonders if Tribute’s application is premature given they currently have no interest in
76.441% of the Stanley Reef.

Would you kindly advise of status of the application as we note there is no reference to it on your
website.

Please reply to the selected office
37 Ridout Street S., London ON Canada N6C 3W7  Fax: 519-432-4811 Tel: 519-679-6777

O 24 Hincks Street, St. Thomas, ON Canada NSR 3N6 Fax: 519-633-5211 Tel: 519-633-6214
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Please cbntact the writer if you require any further information.

Encls.

led@chinneck.ca

www.chinneck.ca
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TRIBUTE

NEWS RELEASE

Not for distribution to United Stares newswire services or Jor dissemination in the United States

TRIBUTE RESOURCES INC. ANNOUNCES FILING OF NATURAL
GAS STORAGE ATPLICATION WITH THE ONTARIO ENERGY
: BOARD

LONDON, Ontario, Neptember 22, 2009 — Tributc Resources e (TSX-V: TRRBj
("Tribute”), a developer of natural gas storage asscts aud renewable energy projects in
Oulariv, snnounced today that it lias filed an application with the Ontario Eueryy Board
(the “OKR”) to designale the Bayficld and Stanley pouls in Huron County, Ontario as
ualural gas storage reacrvoirs. It is e intemt of Tribute to develop 1he Grsi two of the
Huron County puuls (the “Bayfield Poola”) with estimated working storage capacity ot 6
billius cubic foet ("BCE"), for passible was injection in April 20132,

Tribule has formed the Huron Rayficld Liniied Partnership (“Bayfield 1.P*") and Bayfield
Resources Inc. (“Rayficld GP™) as investment vehicles for (e future development of the
Bayfield Pools and potential additional natural gas storage reservoirs in Huion County.
Tribute currently owns a 100% interest in both entities. Tribute plane to transfer the
natural gas storage and petrolenm and natural gas rights for the Baytield Pools to the
Bayficld LI’ in exchange for unite in the Hayfield LP. The funds required 1o develop the
poals will then be raiged through a sile of paruiership units in the Bayfield LP to third
parties. Iribute has sufficient working capital on hand (o [und the desipnation and initial
engincering of the Bayfleld Poals. However, the construction of starage pools is very
capital intensive and sdditional funding will be required for construction of wells,
pipeline, and compression facilitics.

All further development of the Bayfield Pools will be complcted by the Rayfield LP and
Tribute will jointly apply to the OEB with the Baytield LP for designation of the Bayfield
Paals, the right to inject and withdraw natural gas from the rescrvoirs, and pennission to
drill {njection and observation wells into the pools.

To facilitate the marketing of nutural gas from the potential natural g3s storage reservoirs
requires the construction of a 70 kilomete; pipeline that would connect the pouls to the
Duwn Trafalgar system at Lobo et Lotidon, Ontarto. An application {s being filed in the
namc ot Rayfield Pipeline Corp., & wholly owned subsidiery of Iibute, for 4 leave 1o
construct the required 16” pipeline. A third party enviromuental congulting firm has
completed an  environmental asscssment uof the pipeline route. and lus made
recommendations on a prefeired route for the projcct.

Inbute remainy cummirted 1o its core stralegy of bullding and holding natwal Kas storage
i Ontario. This storage developinent is the second project developed by Tribute in Hiron
County. I'ibulc, in partnership with lnion Gas, completed it first storage development,
the Tipperary pool, in 2008, Tribute holde additional potential iuslural £4as storagc asscts

1

513 432 4811

P.83-15



OCT-88-28683 14:44 CHINNECK LAl 513 432 4811

¢

in Huron, T ambton and Kent Countiey in Ontario and is actively exploring for additiona!
potential natural gus pouls suitable for natural gas storape .

About Trihute Resources Inc.:

Tribute is a Cunadian encrgy company with a primsy focus an adding value 10
sharcholders by exploring for, developing and maintaining a Jong-term interesl jn market-
based priced wnderground natural gos StOTAEE 86ETS and reucwahle encrgy projects in the
Pravinee of Ontario. Tribuie’s objective is to build a company capable of delivering and
sustaining long-terin por share growth by developing cuegy prejectz that will generate
stable long torm cash flow when [ully developed. ‘Iribute’s bueiness plan is to builid npon
its current assct hase to identify, permit, develop, and cunstct projects that meet its
threshold returm criteria. Tribule weates value by identifylng project upportunities,
providing (he expertise: to develop the projects and meintaining an interest in the
complcted assets to build long-term stable utility quality cash fow from « sliong and
Jiversified energy related asset base.

Tribule believes that it is well positioned to tuke advantage of opportunities in the
ongoing restructuring of the energy markets in Ontario and North America. Tribute’s
(hree business units — Underground Natural Gas Storags, Oil and (Gas Exploration, and
Renewable Energy Development — are strategically aligned with the cvolving energy
market.

Neither the TSX Venture Exchange nor its Regulation Services Provider (as that term is
defined in the policies of the TSX Venture Exchanges) aceepis responsibilily for the
adequacy or aceuracy of this news release. '

Tar further information on this press release please contact Jane Lowric, President of
Tribute at (519) 657-7674 or visit our website at www. iributerasources. cot.
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COURT FILE NO.: 60590
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

Christopher A, Lewis and Linda
Smits for the Applicant

TRIBUTE RESOURCES INC.

Appliéant

- and -

McKINLEY FARMS LTD. Jed M. Chinneck, for the Respondent

Respondent

COURT FILE NO.: 60819

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEE N: )
) _
McKINLEY FARMS LTD ) Jed M. Chinneck, for the Applicant
)
)
)
Applicant )
)
-and - )
)
)
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TRIBUTE RESOURCES INC. ) Christopher A. Lewis and Linda
) Smits, for the Respondent
) .
) .
Respondent ) HEARD: Junc 17, 18, 2009
' )
LITILE J.
The Applications

(1]  Each party applies to the court pursuant 10 Rule 14.05 secking a declaration
as to the validity of two separétc contracts entered into between the parties or their

predecessors.

[2]  Tribute Resources Inc. (“Tribute”), through its predecessor, executed an Oil
and Ges Lease with the predecessor of McKinley Farms Inc. (“McKinley”) on
October 12, 1977. That document was amended by a Unit Operation Agrecrment
dated October 30, 1984. McKinley as lessor, through those docurnents, leased
certain oil and gas rights to Tribute. The Unit Operation Agreement is effectively
an amendment to the Oi] and Gas Lease. Tribute wishes to have the Oil and Gas
Lease a5 amended by the Unit Operation Agreement declared valid and subsisting
while McKinley seeks to have them declared void and vacated.

[3] Further, the parties entered imo a Gas Storage Lease Agreement dated
September 24, 1998.  Again, Tribute wishes to have this ducument declared valid
and subsisting and McKinley wishes 1o have it declared void and vacated.




)
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4] All of the documents rolate to lands owned and farmed by McKinley being
Lots 7 & 8 in the 11% Concession of the Township of Stanley, in the County of

I Turon and Province of Omarlo.

[5] Tt was elected that the upplications be heard together as identical issues

apply.
Opening Motion

[6] McKinley initially moved at the opening of the application hearing to obtain
leave 1o file supplementary documents contesting certain facts, or &t least bringing
' them into issue. Affidavits were being advanced by McKinley indicating the
degree of knnwledgé, or labk thereof, that they had with regard to the contents of

the docurnents which issue was relevant to estoppel.

[7] Afier entertaining submissions, and without the benefit of a reporter, I
indicated to counsel that I was only prepared to proceed with the applications
pursuant to Rule 14.05(3) which permits proceedings to be brought by way of
application where the relief claimed is:

14,05(3Xd) the determination of rights that depend un tie interpretation of a
deed. will, contruct or other instrument...;

(¢) & declaration of an interest in or charge on [and, including the
nature and extent of the interest or charge...; and

(h)  in respect of any matter where it is unlikely that there will be
any material facts in'dispute.

[8] It was evident to me that by admitting the affidavit sworn and served on
short notice it presented possible difficulties with regard to material facts being in
dispute. I decided to procecd 1o entertain the applications, at the request of both
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counsel, and to ﬁvoid dealing with any matter where the likelihood of ruling on

facts in dispute might arise.
The Oil and Gas Lease

[9]  Exhibit #1 is the Qil and Gas Lease in question. It states that the lease is to
be effective November 22, 1977. In it, the owner leases to the operator: “for the
term of 10 years and so long thereafier as oil and gas are produced in paying

quantities, or storage operations are being conducted .. .

[10] What it actually does 1s grant, demise and lease to the operator (Tribute’s
predecessor), all of the oil and gas in and under the designated lands in question,

which Jands were. farmed by McKinley’s predecessor.

[11] During submissions by counsel, it became evident that while the lease
would have automatically terminated in November of 1987, gas continued to be
produced in paying quantities’ from that date until some time in 2001 when it
ceased completely because the pool was emptied.

[12] Oil and gas leases do not appear to be poverned by the same rules as regular
land leases. Such a document is not really a lease, but the grant of a profit a

prendre which is itself an interest in land and an incorporeal hereditament.’

[13] Such document does not create the relation of landlord and tenant and the
common law rights and liabilities arising out of the relation of landlord and tenant
have no application to the agreement in question. For example, there is no such
thing as a right of distress, given to a landlord by the common law, in the case of

an oil and gas lease.

! Langlois v. Canadian Superior Oil of California Ltd (1957}, 23 W.WR. 401 at 415
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| (14] The Oil and Gas Lease here, being Exhibit #1, automatically expires at the
end of ten years which time period is extended so long as oil and gas are being
produced in paying quantities. That is the effect of the wording of the document.

Thus, in 2001 when production in paying quantities actually ceased and the “well
ran dry”, the ol and gas lease ended. Automatic sermination took place.”

[15] Since the lease terminated automatically, there was no “default” from
which relief from forfeiture could be provided. There was no forfeiture to relieve
against. As stated in East Crest, supra, there cannot be default in neglecting to do
something that one is not obligated to do. This argument is supported by a line of
cases outlined in Freyberg v. Fletcher Challenge Oil & Gas Inc. (2005), 252 D.L.R.
(4™) 365 at para. 58 (Alta. C.A)

Unit Operating Agreement

Doés the Unit Operating Agreement (Exhibit #2) have the effect of amending
the Oil and Gas Lease to extend its term beyond 2001? |

[16] The purpose of the Unit Operating Agreement, as siated therein, is 10
pratect the oil and pas pool known as the Stanley Pool, (which is partially located
under McKinley land) from unnecessary and wasteful drilling and depletion, and to
protect the correlative nghts therein. The Unit Operating Agreement states that its
further purpose is to amend the lease to incorporate further lands with the intention
of having all owners of the iands under which the Stanley Pool exists, treated

Tairly.

[17] Paragraph 3 of the Unit Operating Agreement deals with payments 10 be
made by Tribute to McKinley “in lieu of all payments under the said lease”.

? East Crest Oil Ca. v. Stroschein (1952), 4 W.W.R. 553
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Section 3(b) provides that one of the payments required to be made or tendered is
that of a.$2.50 rental payment for every acre of the lands retained by the lessee

which have not been included in the participating section of the unit area... .

[18] That same paragraph goes on to state as follows:

And as long as the payments in this clause provided are made ot
tendered, operations for the production of the leased substances
from the unit area shall be deemed to be conducted by the lessee
on the said lands under the said lease, and the said lease as
hereby amended shall remain in full force and effect as to all of
the said lands retained by the lessee under the said lease and/or

this agreement.
[19] This was referred to by counsel for Tribute as the “Deemed Production
Clause”. It was submitted that this clause, in fact, extended the term of the Oil and
Gas Lease so long as the $2.50 per acre payment was made and that the said Oil
and Gas Lease did not terminate once actugl production in paying quantities
ceased. The Lease was for  term of ten years and so long thereafter as oil and gas
are produced in_paying guéntities. After 2001 no oil and gas was produced in
paying quantities as the pool was empty. Counsel for Tribute feels that tins clause
deems prbduction to continue if proper timely payments are made, and extends the
term of the lease beyond the automatic ten year expiration and when ‘production in

paying quantities ceases. I disagree.
[20] That may have been the Lessee’s desire, but it does not have that effect.

[21] First of all, the clause is incorporated in an amendment to the “payments”
under the original lease and not in a paragreph dealing with the term “of the lease™.
It is camouflaged under a section ome would expect dealt solely with

compensation. Secondly, the clause only deals with deemed production and not
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deemed production “in paying quantities”. Both of these documents were drafied
by Tribute or its predecessor and the comtra preferendum rule must apply as a
result. It may well be that it was the Lessee’s intention 10 endeavour to extend the
lease so long as these payfnents were made, but the failure to incorporate the

necessary wording “in paying quantities” is fatal.

[22] There is no reason to expect that a party signing such an amending
agreement would anticipate ﬁnding; buried in a sub-clause dealing with payment,
the potential change of the duration and term of the lease. There is a difference
between deemed production, and deemed production in paying quantities, as the
latter is effectively impossible when the pool is empty. Exact wording would have
to be used in order to make that deemed production clause effective.

(23] I am aware that the terms of gas contracts are to be given effect according
to their plain and ordinary meaning unless fo do so would result in an absurdity.” I
am further aware that there are a pumber of factors which favour strict
interpretation of such leases, those factors being outlined in Freyberg, supra, at

paras. 50-54.

[24] I conclude that the drafter of a document intending to extend a lease entered
into for the purpose of producing gas in paying quanﬁﬁes cannot bury in a clause
in an amending agreement, a term which alwers the purpose of the lease completely,
unless the wording is specific and precise. There was no longer profit to be made
from extracting gas from the empty hole-and that was the nature of the original

agreement between the parties.

) Suncor Inc. v. Norcen Intarnational Led: (1988), 89 AR 200 (Al Q.B.) a1 224-226
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[25] As indicated, if any ambiguity exisis in interpreting the documents, it must
be interpreted n favour of McKinley as both docurmnents were drawn by Tribute.

[26] . As aresult, it is my view that upon cessation of production of gas In paying
quantities, which the parties agree occurred in 2001, the lease automatically

terminated.

[27] As indicated, relief against forfeiture is not a remedy available to Tribute.
No default existed. McKinley did nothing that relief can be obtained against.’
Automatic termination took place and amy subsequent actions by either party,
irrespective of their intentions or knowledge as to the terms of the lease, can do

nothing to revive the original contract or cr2ate a new one.

(28] Thus, 1 find that the original Oil and Gas Lease as amended by the Unit
Operating Agreement terminated in 2001, and both documents should be vacated

from title to the property.

The Gas Storage Lease Agreement

[29] This document, which was marked Exhibit #3 on the application, was 2
further document prepared by Tribute and was executed by both parties on or about
September 24, 1998. This document purports 1o lease to Tribute certain of
McKinley’s land save and except the surface rights thereto and subject to the Oil
and Gas Lease. This lease is also for a.pe;iod of ten years.

(30] Schedule B to the said Gas Storsge Lease Agreement provide that all
provisions of the schedule shall be additional and shall be paramount with any of
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the terms contained in the original agreement. One term of Schedule B states 23

folldws:

This Gas Storage Lease Agreement shall terminate on the tenth
anniversary date, if and only if, the lessee or some other person
has nat applied to the Ontario Energy Board to have the said
lands or any paxt thereof designated as a gas storage area on or
before the tenth anniversary date hereof.

[31] No such application was made. The tenth anniversary date of this lease
agreement has expired. Asa result, it automatically terminated. That clause wes
paramount to any renewal clauses such as para. 3 of the Storege Gas Lease

Agreement itself.

(32] »Irrespcctivé of whether or not either party knew sbout the term in the lease,
and irrespective of what actions were taken subslcquent to the lease, it again is my
view that the automatic:texmixiaﬁon of the lease due to Tribute’s failure to apply to
the Ontario Energy Board means that no default can exist from which relief against
forfeiture can be claimed. The fact that the application did not occur does not
constitute any breach of any obligation on the part of McKinley. Tribute failed to
make the application within the ten year time limit for whatever reaz;,on. As a
result, the lease came tq an end. No contractual or eqﬁitable remedy is available to

revive the same.
The Commercial Tenancies Act

{33] The Commercial Tenancies Act R.8.0. 1990 ¢.L-7 is not applicable in this
case. What the Act does is provide the court with the jurisdiction to grant relief
from forfeiture under a lease. No relief from forfeiture can be granted, either under
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the Act or otherwise as a result of termination of the lease. Tribute can find no

solace in paras. 19 or 20 of that Act.

Costs

[34] No cubmissions were made as to Costs. In my view, this matier should be

treated as one single application rather than two separate Ones. Costs should be
paid by Tribute to McKinley and (f they cannot be settled, T will entertain written
submissions by McKinley within 30 days of receipt of this judgment and by
Teibute within 15 days thereafier. '

DATE: June 29, 2009
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Released: June 29, 2009
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COURT FILE NO: 6059

ONTARIO
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‘ Applicant
- and -
MCKINLEY FARMS LTD.
Respond:nt
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TRIBUTE RESOURCES INC.

Respondent
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