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Thursday, September 26, 2024
--- On commencing at 9:30 a.m.


MR. JANIGAN:  Good morning.  I believe that VECC is next up for cross-examination.  Mr. Garner?
ONTARIO ENERGY BOARD STAFF - PANEL 1, resumed

A.J. Goulding,
Amit Pinjani,
Shashwat Nayak; Previously Affirmed.

Cross-Examination by Mr. Garner


MR. GARNER:  Thank you.  My name is Mark Garner.  I am a consultant with VECC, and I am joined here by my colleague Bill Harper.  We are going to divide up our questions, and I am going to focus mostly on some debt issues and Mr. Harper on some of the other issues.

But, first, I would just like to follow up some things from yesterday.  And, Mr. Goulding, just something I am struggling with just about all the models maybe you can help me with.  There is a lot of talk about energy transition in all of this, and the risk of energy transition, and, as I understand it, all the models, CAPM, DCF, they are all using historical data to in essence project a future outcome.  Is that correct, basically?

MR. GOULDING:  So different models use historical data in different ways.  Some also incorporate things like forward-looking earnings estimates.  And so it really depends on which model you use, the weight that's placed on the historical data.

MR. GARNER:  Right, fair enough, and I am not going to get too deep into this.  Really what -- and, fair enough, there are some, I take it, forward projections in some of the models.  But where I was going was:  In essence, when you deal with energy transition per se, don't the models in a sense build that expectation in them, as they might for instance for weather variation due to global climate change, as they might do for people's perception of interest rates, you know, all those things?

Don't the models themselves incorporate at least some of those aspects themselves and so the outcomes, the risk, you know, the numbers you get in a sense already incorporate some of that expectation?

MR. GOULDING:  So, as with so many things, I think the answer is "yes, but."  And the reason that I say "yes, but" is that, you know, energy transition as a term is relatively new -- I haven't looked back at Google search histories to find when it became prevalent -- and so, on the one hand, you could say, well, the historical data maybe only includes, let's say, three to five years of reflection of energy transition.  Now, that's actually a fair amount, but energy transition in the way we speak about it today, use of the term, is relatively new.

But, that said, the underpinnings of it, the fact that a utility might face changes in the way its system is used, that there might be changes in regulation that, you know, large amounts of investment may be needed, those are embedded in the long-run historical data, and then it's a question of degree.  Right?  Are -- is, you know, is energy transition a completely new thing?  Is it repackaging of several activities that the utilities were already doing and were embedded in their risks?

So I think, in terms of your question, I think that the historical data does reflect a few years of when we were using this term, "energy transition."

MR. GARNER:  Okay.  Fair enough.  I only have so much time, so I just want to -- I don't want to interrupt you, but I do -- would I be fair to summarize saying the models at least in some ways incorporate some aspects, maybe not in the entirety at all and that --


MR. GOULDING:  I think it's fair.

MR. GARNER:  Is that fair?

MR. GOULDING:  Yes.

MR. GARNER:  Another thing I wanted to follow up is Mr. Ruby yesterday was pointing out to a thing about Fama and French, Nobel prize winner.  As I understand Fama and French, they actually came up with a hybrid of CAPM.  I think it's called three-factor models; right?

MR. GOULDING:  Um-hmm.

MR. GARNER:  And so I don't think they -- in your mind, do you under -- how do you understand?  They didn't abandon CAPM; did they?

MR. GOULDING:  That's not my understanding.  However, having been cautioned to not speak too much, I don't want to go into great depth on an academic article.

MR. GARNER:  Well, yes, the point I am really making is that Fama and French have a model also, called three-factor CAPM.  And are you aware of that model being presented in front of any regulators in North America?

MR. GOULDING:  I haven't done a search, so I wouldn't be able to tell you.

MR. GARNER:  Fair enough, fair enough.  I just wanted to ask that.  Now, Mister -- there is another follow-up from yesterday, Mr. Pinjani.  Yesterday, you were talking to Mr. Ruby about flotation costs, and there was a discussion.  We can go to it, but I wonder if you remember it.  And it was about the BC commission making a decision, and you were about to add something about that decision.  Do you recall that conversation?

MR. PINJANI:  Yes, I do.

MR. GARNER:  And, yes, Mr. Ruby didn't particularly want to hear the answer to you, but I was curious, so I wonder if you recall that and if you could finish the response if it's on the top of your mind, so to speak.

MR. PINJANI:  Let me come back to that.  I am trying to find the --


MR. GARNER:  Well, why don't you find that, and I will move on to my questions, and maybe we will return to it --


MR. PINJANI:  [audio dropout] --


MR. GARNER:  -- in the interest of time and everything.

MR. PINJANI:  Yes.

MR. GARNER:  Thank you.  So now I want to move on to the compendium and the issues I have.  And the issues I have start at tab 17 in our compendium.  And I wonder if, Mr. Richler, we could give our compendium an exhibit number.

MR. RICHLER:  K2.1 for the VECC compendium.
EXHIBIT K2.1:  VECC COMPENDIUM FOR PANEL 1.

MR. GARNER:  Thank you.

MR. PINJANI:  Mr. Garner, I do have that if you'd like me to --


MR. GARNER:  Sure, if you're ready and prepared to answer that, sir.

MR. PINJANI:  Sure.  What I was about to say in that response is that -- Mr. Ruby quoted a part of the decision from BCUC, but there's another part of the decision which is valuable for stakeholders here to at least review, and I will quote that decision.  It says:
"The Panel finds that the proposed flotation cost adder is too vague to be just and reasonable expense recoverable from rate payers.  It is a very rough estimate of the actual flotation costs of shares issued by the parent when it issues its own shares to obtain the funds used to purchase the shares of subsidiaries.  Therefore, we reject the proposal to use flotation cost adder.  FEI and FPC can request recovery of actual costs incurred by the parent by providing applicable invoices or other supporting documentation from the parent when FEI and FPC issue additional equity.  The supporting documentation should provide enough detail to enable the BCUC to review to determine that this is a just and reasonable expenditure.  Those expenditures, if and as incurred, can be recovered from the ratepayers of FEI or FPC, as the case may be, following review and approval as part of each utilities revenue requirement process in the normal course."

MR. GARNER:  Thank you.  Thank you, and I take it you agree with those findings?

MR. PINJANI:  Absolutely.

MR. GARNER:  Thank you.  Now, again, I would like to go to Tab 17.  And I am focused again on, on -- in my stuff about the debt issues and what -- there was a conversation I believe, Mr. Goulding, you may have had with Mr. Smith, and I have to say I was getting confused by that conversation.  And this had to do with the Board's long-term debt and the ceilings, et cetera, et cetera.  And, in my compendium, I believe I have extracted -- and it's at page 61 PDF, I believe, page 61 PDF of the compendium.  It's two pages down from the tab.

I believe I have extracted what the Board's, what you had articulated on the Board's stuff.  But, before I get into that, this is our -- my focus right now is on a subset of the utilities, and I know everybody's focus, it seems to be, here is about what I call debt issuers.  And, as I understand, there are right now, subject to check, which take it there's 59 electricity distributors in this province, but the nine transmitters, electricity transmitters, and one large gas utility and OPG, roughly 70 rate-regulated or price-regulated if you are OPG utilities in this province.  Subject to check, does that sound about right to you?

MR. GOULDING:  Sounds about right.

MR. GARNER:  And, of the debt issuers and/or their parent issuer of them, how many of those would you expect to be debt issuers in the province, what you would think?

MR. GOULDING:  So I just want a definition of what you mean.  What you mean by "debt issuers" is you go out to a third party --


MR. GARNER:  Yes --


MR. GOULDING:  -- and obtain --


MR. GARNER:  -- you go out to a third, either directly or through a parent, like let's say EGI or Toronto Hydro's notionally parent or corporate structure parent issues debt.

MR. GOULDING:  I wouldn't want to speculate.

MR. GARNER:  Under -- more than ten, do you figure?

MR. GOULDING:  So that more than ten would go out and have formal debt or --


MR. GARNER:  Yes, raise their own debt under their own, you know, their own...

MR. GOULDING:  As I say, I am uncomfortable speculating.  The --


MR. GARNER:   Well, fair enough.  I am not trying to put you on to spot.  I'm just going to suggest to you that there may be five or six utilities in this province that do that, Toronto Hydro, OPG, you know, larger utilities, but Festival Hydro doesn't do it, you know, Wasaga doesn't do it.  Most of the smaller, mid-sized utilities do not issue debt at all.  It's okay, if you don't know you don't know.  That's fine.

MR. GOULDING:  I am fine accepting that as a hypothetical to explore the remainder of your questions, but.

MR. GARNER:  Okay, that's fine.  So, What I am going to do is I will take you to the tables and the table I have is at page 40 of 61, and I have three different tables here and if they can be brought up.  And these are tables which are under what are called Appendix 2-OB, are you aware of what Appendix 2-OB is in the Board's filings?

MR. GOULDING:  I believe, based on the table here, it's always best to read what's in front of me, this is OEB Appendix 2-0B 2021, actual loan schedule; is that what you're referring to?

MR. GARNER:   Yes, that's what I am looking at right now.  So, if you're not familiar with it I am not really trying to challenge you on all that.  I am trying to really ask you these questions and if you take it, subject to check, as these are a typical schedule, used by typical one of maybe 50 utilities in this province who file an application.  And it's typically used to demonstrate and build up the weighted cost of debt for a utility; right?

And one thing I just like to point out to you, I point out a couple things to you about this, and just for your understanding, in the last 15 years I have probably done 100 utilities applications that look, in some sense, similar to these type of things.  I see these a lot.  And so I am struggling with some problems I would like the Board to think about.


Mr. Rubenstein raised this in his opening statement about some practical problems that we run in -- this is a small number of customers, these utilities, but they represent a large load of the Board's regulatory burden because there are so many of them.  And so, these are typically what I see.  So, I want to point out a couple things to you and the first thing is to help me understand the conversation you had with Mr. Smith.  If you take a look at the one on page 41, which is Festival Hydro.  You will see that if you just move down, you will see let's say -- it doesn't matter which one you take, but if you just take the year 2021 you will see at line 1 it's called shareholder loan, City of Stratford, affiliated.  And, as I understand, when you were talking about the Board's rules and caps and how the long-term debt rates, the way I understood it, and the way I see it in practice, is to the extent that that debt is callable from that affiliate, that is the City of Stratford is lending money to the utility, then that is covered by the Board's cap; is that your understanding?

MR. GOULDING:  Yes.

MR. GARNER:   Right.  It is mine also.  Here is where I am a little bit confused is if the City of Stratford's affiliated debt was not callable, i.e. it was a fixed term, would the Board's cap in your mind then apply or not apply?

MR. GOULDING:  So...

MR. PINJANI:  Was not callable?  I am looking at the conditions under which the cap supply today for electricity distributors and transmitters, and for that debt that is callable on demand, the cap supply for debt that is callable but not within the test year period, it will have its debt considered as if it's not callable, that's the only caveat there.  As such the debt cost will be treated in accordance with other guidelines pertaining to actual affiliated available debt.

MR. GARNER:   So, it wasn't callable in your mind, let's say that line, it would not be subject to the Board's, Board's number -- or Board's ceiling?

MR. PINJANI:  Cap.

MR. GARNER:   Well, that's fair enough.  Now, one thing I'd like you to notice, if you take a look at all three of these schedules one thing that I think you would notice right away -- and I pick these because they are a pretty nice representation of this -- is all of the debt raised by these utilities are from a commercial bank.  And in each one of these you'll notice is this one is RBC and I think, all of the loans, and if you go to the next one you will see TD for all of the loans, and the next one you will go see and you will see another bank for all of the loans.  And this is pretty typical of what I see also.  And so when the Board is judging prudence, and this is a problem that we have as opposed to when you issue debt, when the Board is determining prudence of a utility's debt one of the struggles I have is how do I determine commercial debt from a bank is reasonable if it's all the same bank and there's no evidence from the utility that they went out and shopped for the best loan or anything?  So, how do you do that?  How do you determine reasonableness in that case?

MR. GOULDING:  So, I think there's a couple of ways to look at this.  I agree it would be nice if we could actually have evidence that they did shop and there may be a variety of reasons why you don't, right?  If you're the CFO of a utility you feel like you have got a good understanding of the marketplace, going out and getting three quotes every time you want to do a financing when you're able to look out and, you know, see what prevailing rates are to get, you know, 25-basis points, you may say, look, that's the transaction -- the transaction costs, both in terms of time and, you know, actual cost in changing relationships aren't worth it.  So, I wouldn't necessarily assume that because you don't have evidence that somebody's gone and shopped every single time, that the rate is imprudent.

MR. GARNER:   Fair enough.  Let me ask another question in quandary of the vast majority of distribution utilities and electricity the Board regulates, and not the large ones, is they do have a -- and I don't want to give evidence, but in my experience they have a tendency to have a larger variation between the Board's regulatory capital structure and their actual capital structure, so they tend to be either -- have a lot of notional debt, so to speak, under notional debt.  So, they under cap, under loan so to speak.  I call it under leverage, so to speak, according to the Board's capital formula.

So, they may only have 20 percent debt, actual debt, embedded, so to speak, whether it's like this or not and the rest is, in quotes, notional debt, right?  And for, in your understanding as if that's the case, how did the Board's rules apply for the notional debt of the under capitalized or under leveraged utility; what does it use for that number?  So, it has two loans let's say represent 50 percent of its actual -- its, you know, regulated structure.

MR. GOULDING:  My understanding is that the deemed debt rules would apply in that circumstance.

MR. GARNER:   Okay.  And if the other way around, and this could actually happen with larger, you know, utilities like OPG, if it's the other way around and you're over, over the Board structure.  How do you deal with the -- how do you deal with that issue in the debt calculation that you make for the weighted cost of capital?

MR. GOULDING:  So, theoretically we should have a deemed structure as well, in the sense that the portion of their structure that should be notional equity should earn the cost of equity.

MR. GARNER:   Well, the difficulty I see in cases, in large cases, was more like this:  If you had $1 million over the deemed structure and it was your last loan, and that last loan was higher than all of the costs of all the other loans, as a rate payer I would be saying is, well the Board said you could only have 60 percent debt and your last loan is 62 percent.  And it's very expensive and I am not paying for it.  You can do it if you want, but I am not paying that extra premium on that debt that's above the structure.  That's the way I would say it as a rate payer, right?  I wouldn't say -- you decided to have a loan over the structure and therefore it's your burden not mine.  Now, it could work the other way.  It could be lower cost loan right, too; right?

MR. GOULDING:  But I think, and again I am just speaking high level theoretical here, in that particular instance and, again it depends on the numbers, right?  But let's, let's take you know 8.95 percent as your return on equity, right?  And let's say, you know, your leverage ratio is meant to be 60 percent and you're at 61 percent, right?  And that extra 1 percent is a loan that's at 7 percent, right -- and all the rest of your debt it is at 5.5 percent.

In my theoretical framework, right, you have got, you know, deemed -- a deemed debt and equity structure.  And you were entitled to 8.95 percent on your prudently incurred investments on the equity portion and that's what you get. So the fact that it's 7 percent rather than 5.5 percent for that extra 1 percent of debt is irrelevant.

Likewise, if they had gone out and had debt at 10 percent for that last 1 percent, they are not getting the 10 percent either; they are still getting the 8.95 percent.

MR. GARNER:  Okay, let me think about that.  Let me pose another issue, though, that I have with some of these utilities.  Many of them don't have the debt that's allowed in their structure.  And then what may happen, and this has happened recently, is they are under-leveraged, under-leveraged, and then now, in the high interest time, they take out two large loans.

And so as a ratepayer I am sitting there going, they don't do what I would call, you know, daily dollar averaging you do, when you do investments?  So their portfolio is not built for the volatility.  They basically go out in chunks at different times, leading a ratepayer to say "Well, you know, if you only had 50 percent of your debt for most of the low interest time, and now the interest rates have risen and suddenly you are -- now you are carrying, taking on a lot of debt, how come I am paying for a portfolio that looks like that, of debt?"  Ss that a problem the Board should consider?

MR. GOULDING:  I worry a little bit about micromanaging utilities' capital structures and capital decisions.  I think over time, if you found that a utility had refinanceable debt that they were carrying at 6 percent when they could refinance it at 4 percent, that that's something that you might want to call out in a rate case.

But I don't think that, you know, going through and saying, hey, you could have gone out and commercially raised, you know, x million dollars as a loan from a third party, you haven't done it, and interest rates have gone against you and now you're doing it, I don't think we want to be in the business of forcing utilities into, you know, taking out particular loans at particular times or second-guessing on a day-to-day basis the CFOs of the various utilities.

MR. GARNER:  That's fair enough.  I guess, it would -- it comes down to a zone of reasonableness, too, I suppose.

But where I am going with all of this is if you go to tab 18, you had in your evidence looked at a summary of judicial reviews of long-term debt determination.  And you had pointed out there is what I call the Commonwealth formula, because it's in the UK and Australia.

There is a practice among some regulators to basically calculate the long-term debt formulaically, rather than being embedded. And just so you know I, like you, am not arguing about the embedded cost of debt concept for, you know, OPG and these people, which as you were explaining to Mr. Smith yesterday is, you know, the embedded cost debt.

In my experience, the only issue in those cases is usually the forecast, last piece of debt that's in the case; that a minor issue.

But for these smaller utilities, and I have pointed out, they have different problems.  What would be the disadvantage of the Board applying a formulaic approach to setting their debt, as opposed to using the embedded cost, if there are sort of what I call practical issues related to small utilities raising their debt?

MR. GOULDING:  So I want to make sure that I understand the distinction in the question.  Is what you are asking whether, for small utilities, instead of using their actual third-party cost of debt for what they have raised, we should use, you know, a formulaic approach?  I just want to clarify.

MR. GARNER:  Yeah, like the ones they use in Australia and the UK, which -- our question to you was, was there an issue with these?  And you basically, as I read it, said "No, we just think using the embedded cost is better."  And as I am pointing out to you, is I am not arguing with that, with companies like OPG.  I am maybe taking issue with smaller utilities, where that model works, in the practice, not very well.

And so I am putting to you is why shouldn't the Board use the formulaic approach for certain smaller utilities that are subject to a different kind of raising of debt and different kinds of problems with raising that debt?

MR. GOULDING:  So I think our overall framework has been that there is a safety valve.  If you've got a problem that's unique to your utility, you come and express it to the OEB and seek an exception.  And I believe that that is a better approach than taking a formulaic approach and using that to replace whatever the actual embedded cost of debt is.

So I would note that, you know, it is essentially a formulaic approach when we are looking at deemed debt.  But one of the challenges of, you know, proceedings like this is you try and balance between what you would do from a theoretical perspective and what's done in practice.  And our goal overall was to, as much as possible where we felt it did not have a negative impact on the FRS, to continue with current practices.  And so --


MR. GARNER:  Okay.  One last question; I am taking time from my colleague and I feel bad, Tom -- he is probably going to need a little time.

But maybe I should put it this way, is:  Would the Board, applying the formulaic approach to small utilities, violate in your mind the FRS used in other jurisdictions?

MR. GOULDING:  So I believe that the Board should start from the standpoint of the FRS for a hypothetical, minimum efficient-scale utility.  I don't believe that there should be special procedures for, you know, small utilities versus large utilities, but that there should be the option when those utilities face specific issues that are demonstrably beyond their control, for them to come to the Board and seek an exception.

MR. GARNER:  Thank you.  I am going to let my colleague --


MR. PINJANI:  Can I add one particular point to this last question?

MR. GARNER:  Yes, certainly.

MR. PINJANI: I think with regards to the formulaic approach in the current framework, the DLTDR, the deemed rate, debt rate, which is already used as a proxy for long-term debt rate, when an electricity distribution utility has no debt.  So, for smaller distribution utilities which are having issues raising financing, and if they really have zero debt, the DLTDR, which is a formulaic approach, already is used as a proxy.

MR. GARNER:  Thank you for that.

MR. GOULDING:  Yeah.

MR. GARNER:  Thank you.  And I just pass the microphone over to my colleague, Mr. Harper.
Cross-Examination by Mr. Harper


MR. HARPER:  Thank you, Mr. Garner.  My name is Bill Harper, I am also a consultant with VECC.  I would like to start off talking a bit about your peer group selection.

MR. JANIGAN:  Mr. Harper, can you move your microphone a little closer?

MR. HARPER:  Sure.  Is that better?

MR. JANIGAN:  Yes, that is much better.

MR. HARPER:  Sorry.  If we could turn to page 5 of the VECC compendium, which I believe should be at page 114 of your report?  And if you can just scroll down a bit, please?  Yeah.

Again, here you set out your screening criteria.  And one of them was that a certain percentage of the revenue had to be from utilities in the relevant sector.  Correct?

MR. GOULDING:  Yes, that's correct.

MR. HARPER:  Now would it be fair to say that given the screening percentages you have used there that, for most of the companies in your peer groups, still have companies that have both regulated and unregulated businesses?

MR. GOULDING:  So I think you'll see there's, you know, three different groups there.  Our goal was to effectively look at pure-play, unbundled entities, and so, you know, the generation in particular that was largely -- I use the term "liberalized," not necessarily unregulated.  But the generation entities are largely participating in competitive wholesale markets, you know, with long-term contracts.

For the wires peer companies, those were entities that for the most part divested from generation, and, you know, for the natural gas entities there may be, there may be some competitive activities.  But the intent was that these would be, as much as possible, pure plays in that particular segment of the value chain.

MR. HARPER:  I guess what I was trying to get to, the point was:  None of the percentages are a hundred, so, to some extent, none of them are pure plays.  And I appreciate, of all pure plays, I think you had earlier like a trade-off between the number of utilities you have in a group, which may be zero if you try to get all pure plays, versus having a reasonable amount of data to do your analysis with.  So I fully appreciate the percentages aren't a hundred.

I guess I was just getting to the point that, by not being a hundred, these companies will have some unregulated businesses in them as well as what we would call the regulated utilities, which is what we are trying to look at here in terms of their cost of capital; would that be fair?

MR. GOULDING:  I think it's fair.

MR. HARPER:  Okay, and would it also be fair to say that, as a general rule, these unregulated portions of the companies would tend to have a higher business risk than the regulated portions of the companies?

MR. GOULDING:  Yes, that's fair.

MR. HARPER:  Okay.  Now, if we could then turn to page 8 of the compendium, which would be your responses to VECC 41(b) and 41(c), here you basically explain why and how you un-levered and re-levered the betas used in the peer group companies, such that they reflect the tax rate and the equity ratios applicable to Ontario utilities.  I just want to make sure I understand.

But, by using these re-levered betas, would I be correct to say that what you are trying to do is account for any differences in financial risk between the utilities included in your peer groups and Ontario utilities?

MR. GOULDING:  Yes, that's correct.  We are attempting to isolate the impact of the degree of leverage such that, you know, if we are observing a beta out in the market for a company that has 80 percent leverage, we make an appropriate adjustment.

MR. HARPER:  Okay.  No, I didn't -- I am not making any quibble with that.  I am just trying to understand the "what" and the "whys" of it.

MR. GOULDING:  Sure.

MR. HARPER:  Would I be correct to say that also that in re-levering the betas does not adjust for potential differences in business risk between your peer group and the Ontario utilities?

MR. GOULDING:  That's fair.

MR. HARPER:  Okay.  Now, I guess -- and I want -- this is a bit of a hypothetical, let's say, but, if the Board was to determine due to their views of changes in business risk that the deemed equity ratios for Ontario utilities had to change, either up or down -- let's put it that way  -- in your view, would beta values you use in your CAPM analysis also need to be re-levered and the ROE values be calculated accordingly?

MR. GOULDING:  I think that's fair.  I mean it of course obviously depends on the magnitude, but, you know, technically speaking, yes.

MR. HARPER:  Okay.  I was just trying to understand how the two issues work together because the Board is obviously going to have to be making decisions on both, and I was just wondering -- make it clear in my mind how the two work together.

MR. GOULDING:  Yes.

MR. HARPER:  Maybe if we could stay with VECC 41 and scroll down to your response to part E.  But, well, no, I'm sorry.  It's the same response.  If you just scroll down, it's page 8.  Just scroll down to response to VECC -- that's right -- which is just up a little bit, a little bit.

Now, here you state that LEI generally expects electricity generation to have a slightly higher beta than electricity distribution transmission if operating in a competitive wholesale market on a merchant basis.

Now, our original question asked about LEI's understanding as to the relevant business and financial risks associated with electricity generation versus electricity transmission and distribution.  And so I was wanting to be clear.  Can I interpret this response as confirming that LEI generally expects electricity generation to have a slightly higher business than financial risks, than electricity distribution transmission if operating in competitive -- on a -- within the same conditions you have indicated, operating in a competitive wholesale market on a merchant basis?

MR. GOULDING:  Yes.

MR. HARPER:  Okay.  Now, in the same response, you go on to state -- and I think you have indicated just earlier in our conversations today that, however, many generation companies have significant portions of their output under long-term contract.

And am I to infer from sort of that qualification, if I want to put it that way, that you would consider generation companies with a significant portion of their output under long-term contracts as having similar or less financial and business risk than electricity transmitters and distributors?  I just want to make sure I interpret your response correctly.

MR. GOULDING:  Yes, so, for me, I always get back to the volatility of cash flows, the expectation of recovery of investment and return on investment.  And, you know, if you are a generation company that has a set of long-term contracts with creditworthy counterparties, in jurisdictions that have, you know, sound underlying legal infrastructure, then the -- you're going to have, you know, the risks inherent in the technologies that you're operating and so forth, but, from a cash flow perspective, you start looking not terribly different from the cash flows of a regulated utility.

And so I want to distinguish between, you know, if I have got a portfolio of peaking plants and they are all bidding into the market, they have got no long-term contracts, that's an extremely risky business to be in relative to, let's say, a regulated transmission company.  Right?  And so -- and what we have found over time is that, in large generation portfolios, the proportion that's purely merchant has fallen substantially, and so we want to acknowledge that, amongst the comparators that we are using for generation, you know, when we look at, let's say, an entity like Boralex, right, mostly long-term contracts, right, Northland Power, similar.  And so we just want to make that distinction here when we talk about generation.

MR. HARPER:  And, actually, I think you may have answered my next question because the one piece that wasn't picked up and we just picked up here was I was going to ask about:  What about generation companies that have a significant portion of their output is being regulated.  And I would put FortisBC in that category and maybe even OPG in that category, depending upon how you want to categorize their regulation.  But then I take it from your answer that you would view them as having less business risk and maybe more in line with the transmission distribution company; is that your response?

MR. GOULDING:  I want to be careful about saying "more in line."  But I would definitely say less business risk than a generation company that's operating on a merchant basis.

MR. HARPER:  Okay, thank you.  Maybe if we could turn to page 10 in the VECC compendium, and I believe this is from page 120 of your evidence.  And that was -- and, if we scroll down, I want to talk first about the bottom part of page there.

Now, as I understand it, you did not consider using your Canadian CAPM results, the MRP result of 2.81 percent, in your CAPM analysis, on the basis that the resulting ROE value of 5.41 was too low and not what you expected.  Have I got that correct?

MR. GOULDING:  Yes, I think that's correct.

MR. HARPER:  Okay, okay.  Now, during your cross-examination yesterday -- and you probably don't have to turn it up, but it's page 124 -- you will probably remember you explained how you calculated MRP and ROE values for a number of different historic periods using historic data from the US.  And I think you can see them a little bit higher up on this page in terms of the various ones you used.  And I think you indicated you focused on the three shaded ones to come up with your particular specific recommendation on ROE using the CAPM.  Is that correct?

MR. GOULDING:  Yes, that's correct.

MR. HARPER:  What I was curious about was you went through a series of looking at five different effective periods and sources for the US data, but, on the Canadian side, you only looked at one and then stopped.  And I guess I was just curious as to why you did that, why you didn't test out and see whether, using different periods, what you would have gotten on the Canadian side in terms of MRP results.

MR. GOULDING:  I think that's a fair point.  I think that, you know, when we looked at this 20-year time period relative to what was in other markets, we felt that going further along that path wasn't a good use of resources in the analysis that was done.  But I don't disagree with you that for completeness sake doing the exact same periods would be, you know, potentially a useful exercise.

MR. HARPER:  Okay.  And maybe just, just remembering this, if maybe we could flip back again to page 8 of the VECC compendium, and that was again the response to VECC 41(e).  And if we scroll down the very bottom of that response, I think it's the last sentence.  And I guess I was wanting you to see if you could reconcile your decision not to use Canadian MRP results due to the fact that they did not align with your expectations regarding market performance with your response here in 41(e) where, when it came to looks at your calculated betas and whether they should be used or not, you basically say results from data analysis should not be excluded just because they differ from expectations.

It seems to me, in the case of betas you included them even though the generation wasn't coming out as one would expect as being higher than transmission, whereas when it came to the MRP results you did exclude it because the expectations weren't what you thought.  I was wondering if you could -- I am trying to reconcile those two in my mind, if you could help me out?

MR. GOULDING:  No, and I understand your point here.  What I would say, and perhaps this was inappropriately worded, but I believe we have language elsewhere, we have heard a lot about the integration of global capital markets.  And I think that, you know, when we look at, you know, why exclude those specific Canadian results, it was because we would expect capital to flow in a particular way and that the differential between those returns exceeded the transaction costs.  And so, you know, I think if we were to articulate the differences that that would be why.  It's not that it was excluded just because it differed from expectations, it was we looked at it and we did make an analytical judgment.  Whereas, you know, in this particular answer what we are saying is, look, as we have shifted from merchant generation to higher proportion of contracted that may actually have changed the way in which you think about the risk associated with the portfolio of generating assets.

MR. HARPER:  Thanks.  Maybe if we could turn to page 12 of the VECC compendium.  And as a lead-in I think I heard you -- I was listening in yesterday and you discussed what you referred to as your zone of reasonableness with respect to the MRP.  And you indicated that your outer lower bound was 6 percent, do you recall that or we can -- I have got the transcript page reference if you need to --


MR. GOULDING:  Yes, I recall that.

MR. HARPER:  Okay.  So, if we turn to page 122 here from your evidence, which is at page 12 of the VECC compendium, you make reference to the fact that the values for the US MRP recommended by Kroll, formerly Duff & Phelps, since 2008 have ranged from 5 percent to 6 percent, I mean, and this was a specific reference that you included in your evidence, so my question to you is:  Do you recall -- do you consider Kroll's recommended MRP values to be outside the zone of reasonableness?

MR. GOULDING:  So, from my perspective, I like to look at the data and think about it myself and I can't speak to the process that they went through, and so I would stick with the MRPs that were derived using our calculations.  But I think that the purpose of our report is also to contextualize and we felt that the Kroll data was worthwhile, and in particular I think the point that was being made was less about the number but about their process for updates.

MR. HARPER:  I guess what struck me is, in the process for updating, you were emphasizing the fact the number hadn't changed much.  It had varied in this fairly narrow range over a course of a long period of time.  It struck me as sort of even more accentuating the difference, because he was clearly below 6 percent for a number of years, if I can put it that way.  Not just in one calculation, but we will leave it at that.

Finally, and I think you have just mentioned now about the fact that the view about the North American market being an integrated market, you have referenced that I think both Concentric and Nexus have made the same point in their evidence.

And what I have been struggling with then is if we have this integrated Canadian and US market why are the MRP values so different between the two?  I mean that would seem to suggest to me that nobody should be investing in Canada, TSX shouldn't exist to be quite blunt about it, and everybody should be flocking to the US markets.  But that obviously -- and so, I am wondering about, you know, not only performance but, if they are so integrated, why are the numbers we are coming up with so different?  I guess that's something I am, just in my own mind, trying to reconcile.

MR. GOULDING:  So, I think that there's much greater industry concentration in the TSX.  And that effectively when you're investing in the TSX, you have a number of industries that are under-represented or have a very low share, it's the same thing, relative to what they have in the US indices.  And so, I am not convinced that the TSX and, you know, the US counterparts are really an apples-to-apples comparison because the industry composition is so different.

MR. HARPER:  Okay.  That's what I was wondering about in my own mind sort of thing, so thank you.  Because that was one of the possible explanations I had in my own mind, so thank you very much for confirming that.

If we could perhaps turn to page 18 of the VECC compendium.  And this is your response to VECC 44.  And here in the preamble you have set out what I understand to be your proposed annual adjustment formula.  And in response to VECC 44(a) a little bit further down, you confirm that the base year for your formula would be 2024; correct?

MR. GOULDING:  That's correct.

MR. HARPER:  Okay.  So --

MR. GOULDING:  As of September 2024.

MR. HARPER:  Right, right, you know, right.  And so, I guess so this would be mean if I look at the formula in 2024 as the base year that would be 8.95 percent ROE and the 3.19 percent long-term Canada bond yield, they are really meant to reflect 2024 values or expectations in 2024; is that correct?

MR. GOULDING:  I just -- could you repeat your question?

MR. HARPER:  I guess I was wondering if the base year is 2024 and sort of the base values you use in your formula the 8.95 percent for ROE, 3.19 percent for the long Canada bond, even the 1.385 percent for the utility bond spread, they would also be grounded in what would be 2024 type values for want of a -- you know, you know, because the whole thing is based on what's the -- based on the 2024 base year.  Maybe I am not articulating this very correctly, but I just want to say that theoretically all those numbers should be based on something like, you know, based on 2024?

MR. GOULDING:  So, I think that what we are expressing in that is that these variables, LCBF, UTIL bond spread, et cetera, would be updated for 2024.  We are not suggesting that the adjustment factors would be updated.

MR. HARPER:  No, I fully understand I am just focusing on the 8.95, the 3.19 and the 1.385.  I'm not focusing at all on the adjustment factors.  I am just focusing on --


MR. GOULDING:  So, I don't -- yes.  We would not suggest updating those, the 8.95, the 0.26 and all of those factors, you know, because those are based on long data periods, you know, certainly you could go back in and add another data period and come up with a slightly different result.

MR. HARPER:  I'm sorry.  I wasn't focusing on the adjustment parts of the formula, I was focusing on the base values.  Because where I was going to was:  If the 3.19 percent is supposed to represent sort of a 2024 base year value, it was my understanding the 3.19 percent is based on your forecast yield for 2025, and I was trying to understand why you would use a forecast value for 2025 as a base year value in a formula that was supposed to be based on 2024, that's where I was going to.  Maybe I should have cut right to the chase to begin with.

MR. PINJANI:  If I may answer.  So, even though we are characterizing 2024 as a base year the ROE that would be decided now, in September/October, will be applicable for the year 2025.  So, have tried to ensure the LCBF we have calculated, for example the 3.19 percent that you can see, we have calculated that with 2025 in mind.  So that considers the forecasted or forward futures values for 2025.

MR. HARPER:  Right.  So, in effect, if the Board made a decision here, you would see that decision.  And if they chose your values, 8.95, as being the agreed-upon ROE, there would be no need -- you wouldn't then propose this formula should be used to update for 2025, because 8.95 would be the 2025 value.  That's the way you would see this formula working?

MR. NAYAK:  I think we have clarified that in one of the IR responses.  We were --


MR. HARPER:  Well, I was just wanting to make sure I was absolutely clear, to be quite honest with you.

MR. NAYAK:  -- just updating our values.  For example, 3.19 percent was done using the data, I think the forecast as of May 2024.  So we would I think recommend updating it as of the latest data that we have as of today, or end of September.

MR. HARPER:  Yeah.  No, I understand you proposed to update it perhaps before the Board made its decision, so it could make its decision on more recent data.

I was asking about after the Board makes its decision, if one was setting in the value for 2025, your view would be the Board's decision would be what was the value for 2025, and this formula would not have to be used?

MR. NAYAK:  I am not sure...

MR. PINJANI:  Are you trying to say -- I think what he is trying to say is that 8.95 percent is based on inputs as of May 2024.  That 8.95 percent itself would also change if you were to use data as of September 30, 2024.

MR. NAYAK:  Specifically LCBF, I would say, yeah, because we used the LCBF for 3.19 percent for 8.95, and we would recommend that, if 3.19 percent, the LCBF value is changed, then the same change be made for 8.95 percent, as well.

MR. HARPER:  Okay.  But that would all be incorporated in the Board's decision as to what were the base values, and what -- you know, the base values going into the formula.  And I fully understand about updates; I know the BCUC did an update as they were working through their process to get more recent data, so that I understand the update.

I am wondering about the application of the formula after the Board issues its decision in terms of whether that formula, after the Board issues a decision, does this formula apply for 2025, so that I would be updating the numbers again after the Board's decision?  Board Staff would go away and do some calculations and apply the formula and come up with a different number, different from the 8.95, which would apply for 2025.  That was my question, in its simplest form.

MR. PINJANI:  So, as I see it, there will be a compliance filing where basically the 8.95 percent would [audio dropout] change to reflect the data as of September 30th.  But then this formula would be used as of 2026 and onwards.

MR. HARPER:  So starting in 2026?

MR. PINJANI:  The formula will be updated as of 2026, but the 8.95 percent will be updated for 2025 based on data as of September 30, or --


MR. HARPER:  Okay.  I think I understand.  I think I understand how it's working, now.

MR. PINJANI:  Yeah.

MR. HARPER:  Thank you.  And I am sorry it took so long to get there.  I think I am out of time, actually.  So if we want to pause now, that's fine.

MR. JANIGAN:  If you have any further questions to wrap up, we can --


MR. HARPER:  There is just two more I would like to proceed with, if that's possible.

If we could turn to page 27 of the VECC compendium?  And that's your response to VECC 42(a). And here, we ask why certain companies that were included in the peer groups for purposes of the CAPM calculations were excluded from the peer groups used for the DCF calculation.

And in your response, you reference your evidence, which stated:
"LEI has excluded some outlier companies from the generation peer group due to very high or very low 2024 to 2026 annual EPS growth estimates which resulted in implausible estimates of DCF ROE for the generation peer group."

I just had a couple of clarification questions:  Can you clarify whether you screened out the generation companies on the basis that the EPS growth rates were either too high or too low?  Or you screened them out on the basis that the resulting ROEs calculated using those were implausible?  I just wanted to know which of those two sets of data you used for the screening?

MR. GOULDING:  That's an interesting question.  I would say that our approach, because what happens with and it's part of our concern with using these kinds of earnings growth estimates, is that there's elements that are specific to the life cycle of these companies that may result in -- and generally, my recollection is that, you know, some of these had very high earnings growth estimates, partially because they had a low base, right?  They might have had a bad year, and so your earnings growth one year to the next looks really, really high, even though the magnitude isn't -- you know, you might be going from a year in which, let's say, you had earnings of, you know, 50 cents, and that's a -- 50 cents per share, and that's a low, you know, a 10-year low.

And so the next year, you go to a dollar, it looks like you have got a hundred percent earnings growth, but it's not really reflective of a long-term trend.  And I think that was our approach there.

You know, the example of Talon is that they have only been trading for about a year.

MR. HARPER:  The other thing was is, like, because I was going to ask if it was earnings -- if it was the earnings growth that, you know, you focused on, what were the parameters in your mind that you considered as being too high or too low, or whether there were specific numbers you had in mind?  Or was it just more of an overall expert?


MR. GOULDING:  No.  I think that, you know, this is -- generally, when you see things, and I am making things up; I am not saying that this is for any of these companies in particular.

MR. HARPER:  No, I appreciate that.

MR. GOULDING:  But if I see a number in the range of, you know, 10, to even 20 percent, that might be consistent with long term. But if I see something that's 120 percent, right? - that is almost certainly an artifact of short-term, you know, changes.  Right?

MR. HARPER:  Okay.  And I just, and this is actually a very short clarification question:  If I go to tab 22 -- sorry, page 22 of the VECC compendium, and that's page 113 from your evidence.  I am sorry, there should be a table.  Right, no, I have got it right, that's right.

Here, you indicate you have two groups you are using for your ERP calculation.  And here, you indicate that when it came to the S&P/TSX, you used the composite index.

Now can we go to page 25 of the VECC compendium, which is your response to VECC 36?  In here, you indicated you used the S&P/TSX utilities index.  And I guess I was just -- it seemed to be there was a difference between the two in terms of what the actual index you used was the comparable group.  And I just wanted to clarify which of those two it was that you actually used for the ERP calculation?

MR. NAYAK:  No, I can confirm it is the same index in both.  The only thing that changed in the table in the response here is the average bond yield for the period --


MR. HARPER:  Right, right.

MR. NAYAK:  -- to the end of 2024.

MR. HARPER:  But was it the overall composite index for the TSX, like, all companies?  Or was it the --


MR. NAYAK:  No, it was just the utilities.

MR. HARPER:  That's what I wanted clear; it was just the utilities index --


MR. NAYAK:  Yes.

MR. HARPER:  -- that you used.  Okay.  Okay, no, that's fine.  And those are all my questions.  Thank you, very much.
Cross-Examination by Mr. Gluck


MR. GLUCK:  Good morning.  My name is Lawrie Gluck, and I am here on behalf of the Consumers' Council of Canada.  I would like to start with a bit of follow-up on a discussion you had with Mr. Smith yesterday regarding the approach that the OEB followed in establishing the ROE in 2009.

So if we could pull up the hearing transcripts from yesterday, at page 84, please?  Thank you.  And starting at paragraph 18, Mr. Smith asked:
"And if we look at alternative 6, that is called 'Determination of an average base ROE from the capital asset pricing model, the equity risk premium, and discounted cash flow methodologies, with updating of ROE based on 3.0'.  Do you see that?"

And then Mr. Pinjani responded, "Yes."  So do you see where I am at, in --


MR. PINJANI:  Yes.

MR. GLUCK:  Okay.  So he was basically asking you, if you used the approach from 0084, the last time it was really just an averaging of those three tests.

MR. PINJANI:  Mm-hmm.

MR. GLUCK:  Right?  And then he said if you were to do that to your results, it would come out with a 9.6 percent ROE.  Do you see that?

MR. PINJANI:  Yes.

MR. GLUCK:  Okay.  So, if we could, go to the OEA compendium at page 46, please.  No, I don't think this is the right compendium.  The compendium I am looking at has 249 pages in it.  Perfect, thank you.

So this is, this is the table from 0084, where the Board established the ERP.  Now, if we could just make it a bit smaller so we could see the whole table, please?  Okay, so they created -- they average it all out to come up with a 5.51 percent ERP here.

And, when I looked through the table and then did the math of how it was actually averaged, my understanding of what the Board did was they actually took the average of each expert's estimation results and then averaged those averages to come up with the 5.51 percent; is that right?

MR. PINJANI:  Yes.

MR. GLUCK:  Okay.  So, when you look through it in a little bit more detail, you have Dr. Booth, who used his capital asset pricing model; Concentric, they have the same three methodologies that they have used here, in this proceeding; you have Power Advisory, that was using some sort of econometric model; from McShane, there was an NEB formula that they used to test to make the ROE; and then, for Dr. Vander Weide, there were actually 11 different estimations that were averaged.  Do you see that?

MR. PINJANI:  Yes.

MR. GLUCK:  Thank you.  So can we please go to OEA compendium at page 172.  So Mr. Smith took you here and asked you that:  If the Board were to apply the 0084 approach in this proceeding, the answer would be 9.6 percent.

And if you actually applied the 0084 approach, it would not be this number; is that right?

MR. PINJANI:  I stand corrected, yes.

MR. GLUCK:  Okay, thank you.  And, even if the Board were to apply the 0084 approach -- not the 0084 approach, sorry.  If the Board were actually to just average your three, the Board in 0084 used the low estimates from all the experts, and so your 9.6 percent includes your average estimates, so that 9.6 percent would actually be some amount lower than that if we were to use the low estimates as the Board did last time.

MR. PINJANI:  Subject to check, yes.

MR. GLUCK:  Okay, thank you.  Can we please go to Exhibit N-M1-10-SEC 18, please.  It's -- sorry, I will say it again:  N-M1-10-SEC 18.  If it helps, in the LEI IR responses, it's page 127 of the PDF, 127 out of 187.  Thank you.

So, in the question here, you were asked to include different weightings of Canadian market data in your CAPM-derived ROE.  Do you see that?

MR. GOULDING:  Yes.

MR. GLUCK:  And you discussed this with Mr. Harper earlier, and my understanding is, in your proposal, you did not at all include Canadian market data in your calculation of the MRP; is that right?

MR. GOULDING:  Yes, that's correct.

MR. GLUCK:  Okay.  So, in terms of the ROEs provided in the response of the different weightings of Canadian market data, can you please confirm that, if you were to include 50 percent Canadian market data in your CAPM-derived analysis, the ROE would be 7.1 percent?

MR. PINJANI:  I guess you're asking us to confirm the statement in the response here.  Right?

MR. GLUCK:  That's right.

MR. PINJANI:  Yes, that's correct.

MR. GLUCK:  And a 7.1 percent ROE is in line with the recommendation of Dr. Cleary; is that right?

MR. PINJANI:  Yes, I understand his recommendation is 7.05.

MR. GLUCK:  Thank you.  And you had a discussion with Mr. Ruby yesterday, where you agreed that -- you were talking about a generic equity investor when looking at the expectations of investors in the context of setting an ROE.  Do you recall that conversation?

MR. GOULDING:  Yes.

MR. GLUCK:  And I am not entirely sure what a generic investor is, but would you agree that the eight major pension funds or the Maple 8 are investors?

MR. GOULDING:  Yes.

MR. GLUCK:  And would you agree that they are probably a bit more sophisticated than the average investor?

MR. GOULDING:  I would hope so.

MR. GLUCK:  Okay.  And they invest 25 percent of their portfolio in Canadian markets, and that's in your evidence.  Is that right?

MR. GOULDING:  Yes.

MR. GLUCK:  And their combined portfolio, in my understanding, is valued at over $1 trillion.

MR. GOULDING:  Subject to check, yes.

MR. GLUCK:  Okay, so that would meet -- at 25 percent, that would be quite a bit of investment in Canadian markets?

MR. GOULDING:  Yes.

MR. GLUCK:  Okay, and so the returns in the Canadian market are relevant to the Maple 8 investors; is that right?

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  Can we open up CCC's compendium and go to PDF page 3, please.  Can we mark this as an exhibit, please?

MR. RICHLER:  K2.2 is the CCC compendium.
EXHIBIT K2.2:  CCC COMPENDIUM FOR PANEL 1.

MR. GLUCK:  Thank you.  And, just to describe what we are looking at here, this is a newsletter from ONE Investment, which is a non-profit organization that provides investment options for Ontario municipalities, and they serve 40 percent of Ontario municipalities.

My question for you is:  This newsletter explains the legal list or prescribed list, which are investments that are approved for municipalities by the province, through a regulation under the Municipal Act.  And, if you look at the bullet points -- and these are the investments that are allowed under this legal list.  If you look at it, they are all Canadian investments.  Would you agree with that?

MR. GOULDING:  I'd need to see the list of other prescribed securities, but yes.

MR. GLUCK:  Okay, thank you.  And, if we scroll down a little bit further on this page, you'll see that, up till 2018, municipalities were only allowed to invest in securities that were part of the legal list.  Do you see that?

MR. GOULDING:  I do.

MR. GLUCK:  Thank you.  Can we go to PDF page 17, please.  And, just to give context for the document we are looking at now, this is ONE Investment's 2023 annual report, and it notes that ONE Investment has 192 municipalities and public sector investors using its legal list portfolio in 2023 and notes that ONE Investment equity portfolio is the only equity portfolio allowed for municipalities under the legal list framework.  Do you see that on the side of the page beside the pie chart?

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  And, looking at the pie chart itself, would you agree that the entire investment portfolio in the legal list, they call it the ONE legal list portfolio, is in Canadian bonds high interest savings account in Canadian equities?

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  And as I mentioned previously after 2018 municipalities were allowed to invest under the prudent investment framework and this annual report if we scroll down, please.  And the annual report notes that only 11 municipalities were using ONE Investments prudent investor fund in 2023.  And if you look at the pie chart for the prudent investor fund, which is this second pie chart we are looking at on the screen here; would you agree that this fund also has significant investment in Canadian markets which you calculate to be 36 percent?

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  And now I'd like to discuss the investments that a couple of Ontario municipalities actually make.  So, can we please go to PDF page 54 of the compendium.  To give context for this document this is the City of Ottawa's 2023 financial statement, and the City of Ottawa owns Hydro Ottawa.  And if you look at the highlighted table, the City of Ottawa has at least 85 percent of its investments in low-risk Canadian assets, if you were to just add up the bonds in the first three rows; would you agree with that?

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  And while these other rows don't specify exactly what is in them, except for the "other" line, which is the City of Ottawa's investment in the ONE Investments equity portfolio that we looked at previously, there would likely be some Canadian investment in these other categories as well; would you agree with that?  At least the "other" line given that it's the ONE Investments portfolio that we looked at previously?  And if we -- sorry, if we scroll down on the screen the "other" line is described.

MR. GOULDING:  Yes.

MR. GLUCK:  Thank you.  So, would you agree that the actual percentage of the investments of a large, sophisticated municipality like Ottawa is highly biased towards Canadian investments?

MR. GOULDING:  I guess I am struggling with the relevance in that they face unique constraints, as you've already put forth.  And constraints that, frankly, may not be appropriate.  So, I don't see this as determinative for the generic investor that we discussed earlier.  And I think that, you know, as you go out to raise equity for a utility, you know, you are going to be competing in global capital markets, the very pension funds that we talked about are invested, you know, in Australia, in the UK, in the US, we have Canadian utility investors invested in the US, and so, for me, first of all I am not convinced that the City of Ottawa is necessarily a sophisticated investor otherwise there wouldn't be restrictions on what it can do.  And secondly, I do see this as a bit of an apples and oranges comparison here.

MR. GLUCK:  So, maybe I could just discuss with you the concept of a generic investor.  It appears to me this is a theoretical concept we are talking about some generic investor that's always seeking the highest returns possible and that's why you rely on the US market data?

MR. GOULDING:  So, first of all I want to clarify the highest risk-adjusted returns, not the highest returns possible.  And, you know, in terms of relying on the US data, we also have to recognize that there are a number of cross-listed securities so that the US data includes several Canadian companies or Canadian companies that list solely in New York.  So, I think that to say that we rely solely on US data perhaps oversimplifies the view of what's embedded in that data.  And then in addition, I think that when we think about this generic investor the difference is in long-run returns are such that the US data is extremely relevant.

MR. GLUCK:  And I guess my question is:  How is the Canadian market data not relevant at all?  We talked about the Maple 8, they invest in Canada, you just used them as an example of someone competing in the market and I am just trying to -- I guess my question is:  Why would there be a zero weighting on Canadian market data?

MR. GOULDING:  So, I think in this particular case, some Canadian exposure is actually obtained through US markets, given what I just said with regards to exposure to Canadian companies.  I would also say that, you know, in fact investing in a Canadian market is really about investing in natural resources and financial services.  And that when we think about these kinds of investors they have got asset allocation buckets that also have, you know, some weighting towards particular industries and that relying on TSX returns provides too parochial an outcome in these kinds of calculations.

MR. GLUCK:  Okay, thank you.  Can we go to N-M1-9-CCC-4, please.  Thank you.  So, in this response you discuss that whether using a simple or customer weighted average Ontario LDCs are, on an actual basis, more equity financed than the deemed ratio suggests.  In the response you discuss that the LDC's shareholders may do this either for financial flexibility purposes or because they are satisfied with the debt return on invested capital, equity capital.  Is that a fair summary of the response here?

MR. GOULDING:  Yes.

MR. GLUCK:  And based on our previous conversation, that municipalities are investing the majority of their portfolios in Canadian government bonds, similar to what the OEB currently uses to set the long-term debt rate; does that potentially further imply that municipalities are fine with earning bond level returns on equity capital?

MR. GOULDING:  Could you restate the question?

MR. GLUCK:  Sure.  So, we just discussed that municipalities are investing the majority of their portfolios in Canadian bonds?

MR. GOULDING:  Yes.

MR. GLUCK:  And the municipalities own quite a large majority of the LDCs and utilities in the province; is that fair?

MR. GOULDING:  That's fair.

MR. GLUCK:  And the OEB currently uses a bond rate to set the long-term debt rate; is that correct?

MR. GOULDING:  Yes, the default rate, yes.

MR. GLUCK:  Right.  And does that potentially imply that municipalities are fine with earning bond level returns on their equity capital?

MR. GOULDING:  So, I just want to clarify are you talking about their deemed equity capital?

MR. GLUCK:  I am talking about the excess.  That they are actually holding more equity in their operating companies -- or the utilities in Ontario, they are holding more equity in those companies than the deemed ratio would imply, and given that they invest significantly in Canadian bonds, the municipal owners invest significantly in Canadian bonds.  And so does that imply that they are fine, earning bond-level returns on that excess invested equity capital?

MR. GOULDING:  I don't love the term "excess equity invested capital."  And I think what we have discussed is that you could actually look at this as implied debt.  Right?  And the shareholder may make a decision, "Look, I could have the debt at the utility level.  I could raise that money and then send it up to the shareholder.  Or I may have, you know, a consolidated debt program that I am happy with at the municipal level, and therefore choose not to raise that debt at the utility level."

And so I don't view this as saying, oh, they're happy with debt returns on their equity.  What I would view this as saying, look, there's basically some implied debt that's being financed at the holding company level, and those are internal decisions for the shareholder to make.

So I don't like the terminology.  I don't want to be misinterpreted by saying that "Oh, they will be fine getting the debt rate for their entire equity share," because that's not my position.

My position is that this portion of deemed debt is essentially a loan from the shareholder, an implicit loan, and that they received the deemed rate for it.  But the shareholder is making a decision about where -- how to finance its combined capital spend.

MR. GLUCK:  Okay.  But on an actual basis for the equity, the equity above the deemed ratio that's invested in the utility, they are earning a debt-level return.  Is that correct?

MR. GOULDING:  So I would say they are earning a debt-level return on an instrument that has a similar level of risk to the other debt.

So I don't -- I would not call this a debt return on an equity proportion.  This is deemed debt.  The utilities know this, their owners know this, and they have made a decision not to have it as an explicit third-party debt.

MR. GLUCK:  Okay, thank you.  Those are my questions.

MR. JANIGAN:  We will take our morning break now, and come back at 10 after 11:00.
--- Recess taken at 10:54 a.m.
--- On resuming at 11:13 a.m.
Cross-Examination by Mr. Rubenstein


MR. RUBENSTEIN:  Hi.  Good morning, panel.  One of the, I guess, advantages or disadvantages of going late in the batting order is you have a lot of disparate issues to address that have not been covered and some follow-up questions.  I don't have much time, so I -- hopefully, you can assist me with respect to your responses.

Before I begin, I just want to follow up on something, some conversation you just had at the end of Mr. Gluck's cross-examination in your questioning.

MR. JANIGAN:  Sorry, Mr. Rubenstein.  Can you move your microphone a little bit closer?

MR. RUBENSTEIN:  Is that better?

MR. JANIGAN:  Yes, thank you.

MR. RUBENSTEIN:  He posited to you, Mr. Gluck, and I think you agreed as a factual matter, the fact that as a whole electricity LDCs are underleveraged compared to the deemed ratio, and what is effectively happening is that the shareholders for the amount above, their actual equity ratio above the deemed rate, are getting a long-term -- a debt return on that equity.  I think you factually agreed to that; correct?

MR. GOULDING:  My disagreement was really with regards to how he characterized that, not with whether it's happening.

MR. RUBENSTEIN:  And we will get to that, but, just factually, we agree that that's what's happening?

MR. GOULDING:  Yes, that they are receiving a deemed debt rate for the deemed debt portion of their capital structure.

MR. RUBENSTEIN:  No, for the amount of actual equity above the deemed equity ratio, they are effectively getting their long-term debt rate, the return on that component of their equity thickness is the long-term debt rate, their long-term debt rate.

MR. GOULDING:  So, again, I would -- I think we both agree on what's happening; we are just disagreeing on what to call that.  You -- sorry, I don't mean "you" in a particular sense.  But I think there is one view where we should just call that "excess equity," right, relative to the deemed equity.  Right?  And I have said I want to call that "implicit debt."

MR. RUBENSTEIN:  Okay, but, putting aside the rationale on how to characterize it, the factual matter, that's what's essentially happening.  We could talk about how to characterize it as a separate question.  I just want to make sure I understand the factual basis.  That's what's inherently happening; correct?

MR. GOULDING:  Well, there is a portion of the capital structure that is deemed to be debt, that is supplied with no formal instruments, and that would be characterized by some as excess equity.

MR. RUBENSTEIN:  Okay, and, in response, Mr. Gluck put it to you essentially that that seems to indicate that they are okay, municipalities are okay, receiving the debt rate on that component of the excess equity.  And you seemed to disagree, and you were discussing, well, no, they, for them -- as I understood it, and you can correct me -- for them it's an implicit loan.  And that's how you, how you said they're thinking about it.  Do you recall that part of the discussion or at least how I took away that part of the discussion?

MR. GOULDING:  Yes, so my only point is that the fact that for this portion of the capital stack the utility is willing to accept the deemed debt rate should not be taken to imply that, for the deemed equity portion, right -- let's, you know, let's say it's 40 percent -- that the utility would also be willing to accept a deemed debt rate.

MR. RUBENSTEIN:  So, that, I agree with, but we are talking about the difference now between the deemed and the actual equity ratio, that component --


MR. GOULDING:  That --


MR. RUBENSTEIN:  -- that excess -- let's call it access equity component.

MR. GOULDING:  Component, yes.

MR. RUBENSTEIN:  Can we say that -- maybe we can't; you can tell me -- that the municipalities seem to be okay because that's the way their equity ratios are; for at least that component, they seem to be accepting a debt rate on that excess equity?

MR. GOULDING:  Yes, I would say they are accepting a debt rate for that portion of their capital structure.

MR. RUBENSTEIN:  Okay.  Thank you very much.  I just want to just briefly discuss some follow-up on some things you had in your conversations with yesterday, and maybe we can turn to page 113 of yesterday's transcript.

And so, yesterday, you were having a discussion with Mr. Ruby about essentially why the US ROE numbers are much higher than they are in Canada, and you say -- and this is starting on line 11:
"And I think that, when we look for example at the way in which holding companies are able to lever up relative to their deemed capital structures and returns at the state level, I think that we can demonstrate that, in some cases, it's possible that state commissions could achieve similar results for customers with lower ROEs."

Do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  I just want to make sure I understand what you were getting at here or what you were trying to express here.

Am I generally correct that, as a holding company, that to a holding company's capital structure, it's really just the aggregation of the operating companies?

MR. GOULDING:  No, the holding company might have a layer of financing of its own on top of its various subsidiaries, so you might have -- let's say that -- well, let's simplify.  Let's say you have got one regulated utility and, within that regulated utility, you've been granted a deemed capitalization of, let's call it, 55 percent debt, 45 percent equity.  Right?

Now, I put that utility into a holding company structure, and let's say that the regulated entity is capitalized exactly according to its deemed structure, right.  Then, the holding company goes out, and let's say it raises another layer of debt.  Now, granted, that debt is going to have different interest rates because it sits in the waterfall at a different place.  When I speak of a "waterfall," the order of payments.  But let's just say for the sake of argument that the utility has this structure, 55-45, 55 percent debt, 45 percent equity.  Then, the holding company adds on another layer of debt.  And, when we aggregate that, then -- let's say again for the sake of argument that we get to 60-40, right, when we add up all of the debt.  That suggests -- and some of this can just be due to timing, but that suggests that the regulators may have effectively left some --


MR. RUBENSTEIN:  You are jumping like --


MR. GOULDING:  -- money on the table.

MR. RUBENSTEIN:  -- five steps ahead.  I just want to take this one step at a time here.  The first thing, just so I can understand it piece by piece, the holding company's capital structure is an aggregation of the operating company.  That was my question for you.  And you said, well, there could be financing.  But, generally then, that financing is used to fund other operating companies; it doesn't necessarily have to be a regulated operating company.  Generally speaking, correct?

MR. GOULDING:  I mean it could be used in a variety of ways.  It could fund other activities.  It could fund, you know, a dividend up to the, you know, a one-time dividend up to the shareholders.  It could be used in a variety of ways.

MR. RUBENSTEIN:  And, when you were discussing this yesterday, you were referring to the fact that, generally, US holding companies that are in the peer groups that we are discussing here have generally significantly lower equity ratios than their regulated operating utilities?

MR. GOULDING:  I don't believe I used the word "significantly."  But there are examples of holding companies that are, that collectively are, able to achieve higher levels of leverage than the regulated entity.

MR. RUBENSTEIN:  And I think you agreed with Mr. Harper earlier today that, generally speaking, regulated utility companies are less risky than unregulated energy companies.

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  So, for example, the regulated operating company of a holding company is less risky than an unregulated operating company of a utility.  Correct, generally speaking?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And then, if a holding company has a lower operating ratio than its regulated operating companies, then the rest of its business, its unregulated operating companies must have an even lower equity ratio than the holding company's equity ratio?

MR. GOULDING:  Yes, I think that's right.

MR. RUBENSTEIN:  And if those operating companies that are unregulated, and we agree that they are more risky, it means that the holding company is using the high equity thickness of the utility companies to lower the amount of equity it needs for its more risky non-regulated business; correct?

MR. GOULDING:  Again, it depends on how they use the proceeds.  But, yes, it's possible that some holding companies are using the proceeds from their ability to further lever up their capital structure to invest in unregulated activities.

MR. RUBENSTEIN:  And that's a sign that the equity ratios and the ROEs for the US utilities may be too high; correct?  That's what you were getting at?

MR. GOULDING:  Yes, for some.

MR. RUBENSTEIN:  Okay.  Can I ask you to turn to page 155 of the compendium -- sorry, page 155 of the transcript. You were having a discussion with Mr. Daube yesterday about single versus multi-asset transmitters; do you generally recall those discussions?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  155 of the transcript.  I am not sure we necessarily have to bring it up.  But he was putting the proposition to you and he was asking you if you agreed that single-asset companies don't have the same benefits of ongoing cash flows from other operations that multi-asset companies; do you recall those discussions?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And then he put it to you that proposition means they would be a higher risk; do you recall that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  I just want to understand what this means in the context of transmission companies, specifically single versus multi-asset in Ontario.  Am I correct, as I understand how transmission rates and revenues are collected in -- are set for, in Ontario, is that at high level the approved revenue requirement for each of the transmitters is combined and then divided by the combined forecast billing determinants for the transmitter to determine the uniform transmission rates?

MR. GOULDING:  Yes, at a high level that's my understanding as well.

MR. RUBENSTEIN:  And then the revenue that a transmitter receives is essentially a proportionate share based on their share of the revenue requirement, of all the revenue collected for use in the transmission system?

MR. GOULDING:  Yes, broadly that's my understanding.

MR. RUBENSTEIN:  And so, if demand is higher or lower than is forecast and built in to, say, the rates for whatever reason there is essentially a socializing of that demand risk; correct?

MR. GOULDING:  That's correct.

MR. RUBENSTEIN:  And so, if anything for a small company that may lower its risk; correct?

MR. GOULDING:  I think that's the point that we have been making throughout our testimony, is that the structure of the way in which transmission entities are regulated means that there is very little distinction in the risks faced by single-asset versus multi-asset transmission companies and I think I said that yesterday.

MR. RUBENSTEIN:  So, I just want to understand if you would agree with me as well, that generally speaking in Ontario single-asset transmitters that we do have are of relatively -- they have relatively newer assets compared to the transmission system as a whole?

MR. GOULDING:  Yes, that would be my understanding.

MR. RUBENSTEIN:  And you would agree with me that relatively new assets should have lower maintenance and replacement expenditures; correct?

MR. GOULDING:  Yes, over the long run.

MR. RUBENSTEIN:  And so, if anything at this point in their lifecycle single-asset transmitters may have a lower business risk compared to multi-asset transmitters?

MR. GOULDING:  Provided they are using established technologies, yes, I would agree that they have got lower operating risks.

MR. RUBENSTEIN:  And lastly, as I understand single-asset transmitters in Ontario essentially own and operate the transmission lines and not the large transformer stations on either side of the line; is that your understanding as well?

MR. GOULDING:  I wouldn't want to overly generalize, you know, where the bus bar sits and how the equipment is divided, I wouldn't want to speak to that.

MR. RUBENSTEIN:  Okay.  But let's, but you would agree with me generally that the risk profile of the asset types between single and multi-asset transmitters would impact the relative risk profile?

MR. GOULDING:  Well, let me see if I can restate this.  What you're saying is the specific types of assets that make up the overall portfolio of assets, physical assets, right, drives your operating risk.  And so, that a company that only has wires but doesn't have a lot of transformer stations may have a different risk profile?

MR. RUBENSTEIN:  Yes.

MR. GOULDING:  Yes, I would agree with that.

MR. RUBENSTEIN:  Okay, thank you very much.  SEC has a compendium, I am just wondering if we can mark that.

MR. RICHLER:  K2.3 is the SEC compendium.
EXHIBIT K2.3:  SEC COMPENDIUM FOR PANEL 1.

MR. RUBENSTEIN:  I would like to start at page 13 of the compendium, this is from your report.  And in the last paragraph on the page this is, just to be clear, under the category "general issues key regulatory and rate setting mechanism impacting utility risk."  You go down to -- sorry, is this page 13 of the compendium?  Can you go up?  Sorry, can you just go to the page number I obviously have different numbers here which is my fault.  Can you go back one page, go up to 12.  Sorry, yes, if we go to the last part of that page.  Down, down.  You write:
"In the section LEI has reviewed the impacts of some the key OEB policies and decisions associated with the regulatory and rate-setting mechanisms enacted since 2006.  In addition, LEI has discussed selected case studies where regulators in other jurisdictions have responded to changes in regulatory mechanisms."

And then if we go down, you say, you will see this at the top of the page, sorry.  Just stop right there.  You see this in the second paragraph:
"LEI performed a comprehensive scan of OEB regulatory/policy changes enacted since 2006."

And then you list the ones you have looked at; correct?

MR. GOULDING:  Yes, that's correct.

MR. RUBENSTEIN:  And they are the DVA review initiative, RRFE, rate design for electricity distributors, rate design for CNI customers, and the FEI initiative; do I have that correct?

MR. GOULDING:  Yes that's correct.

MR. RUBENSTEIN:  And the outcome is each represents a new policy and in almost all cases that impact, as I understand, either reduced risk, increase flexibility or provided compensation or change in the risk; do I have that right?

MR. GOULDING:  That's right.

MR. RUBENSTEIN:  And if we flip back to page 5, I apologize page 16.  Not a great start to the day on page numbers.  I apologize.  Page 16 of the compendium.  Yes, and if you go up to the beginning of the next page the previous page you provide the three rate-setting -- you provide the three rate setting mechanisms under the RFE?

MR. GOULDING:  Yes, that's correct.

MR. RUBENSTEIN:  And if we can go to page 54 of the compendium.  This is the response to SEC 11; do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And in this IR we provided you with an appendix which you reproduced in the IR response that includes a number of additional OEB regulatory or policy changes in the last ten years; do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And we asked you to provide comment on how it changes business and financial impacts; do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And in the response you say you were only asked to review major policy changes; do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  So, first, when you say you were only asked, you mean OEB Staff said only look at the major policy changes or that was your determination?

MR. GOULDING:  So, first of all I would say that OEB Staff has been very good, I would argue, about not directing us to any particular outcome in our opinion, including dictating what constitutes major or minor.

So we believe that the way that we approached the report was consistent with the scope.  And so the determination of what was major was not dictated to us by the OEB.

MR. RUBENSTEIN:  And, to be clear, I was not suggesting otherwise.  Now, in the response, if we can scroll down, which is on the next page.  And just so we are clear, you say that:
"ICM/ACM is a cross-cutting theme in several policy issues and is essentially included under there RRFE."

Which you do discuss.  And you then say:
"And the ACM can be viewed as an extension of that report."

Do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  Did you specifically consider the introduction of the ACM, which happened after the RRFE, in your consideration of the regulatory risk changes?

MR. GOULDING:  I believe that we considered it broadly, yes.  Now, in terms of going through to the Nth detail as to how it impacted each individual utility?  No.  But, yes, I believe that we took it into account.

MR. RUBENSTEIN:  I see no mention of it in the report; that's why I ask.

MR. GOULDING:  That's fair.  And I would say that if we included everything that we thought about in the report, it would probably go to 500 pages, rather than 200.

MR. RUBENSTEIN:  Did you consider the OEB's expansion of the ICM for utilities on deferred rebasing that was issued in 2022 as part of the -- in your report?

MR. GOULDING:  It may not be mentioned specifically in the report, but we did look at it.

MR. RUBENSTEIN:  And did you consider the reduction of the ACM/ICM deadband from 20 percent to 10 percent in your report?  Again, I didn't see any mention of it.

MR. GOULDING:  It's not specifically mentioned.

MR. RUBENSTEIN:  Now I want to ask you, if you can just go scroll up, I want to ask you just about two other regulatory policy changes and if you considered them in your views.  And I am looking at Nos. 6 and 7.  This is:
"Annual update to LV rates through IRM rate adjustment process previously only updated at rebasing."

And then the next one:
"UTRs issued earlier in the year allowing for more up-to-date RTSRs included in annual rate adjustment applications."

Did you consider those two policy changes that occurred in 2023?

MR. GOULDING:  No, we did not.

MR. RUBENSTEIN:  And you would understand one of the benefits of those policy changes is it reduces regulatory lag?

MR. GOULDING:  Yes.  Again, it gets into the question of major versus not major, which doesn't necessarily mean minor.  But agreed, in terms of reducing regulatory lag.

MR. RUBENSTEIN:  Can we go to page 56 of the compendium?  This is a press release from S&P dated June 18, 2024, headlined, "Windsor Canada Utilities Limited," which is, as I understand, the holding company of ENWIN Power or ENWIN Utilities that serves the Windsor area:

"Windsor Canada Utilities Limited outlook, revised to stable from negative on regulatory developments, rating affirmed."

Do you see that?

MR. GOULDING:  Yes, I do.

MR. RUBENSTEIN:  Can we flip to the next page?  And, at the top, it says:
"Our evaluation of OEB's regulatory construct, which reduces regulatory lag, strengthens WCU's ability to recover transmission costs on a timely basis.  During 2023, OEB proactively addressed regulatory lag, particularly with the timely recovery of rising transmission-related costs.  Regulatory lag is the timing difference between when costs are incurred by LDCs and ultimately recovered from ratepayers.  Previously, regulatory lag in Ontario was about 24 months, materially weakening the financial measures of most Ontario LDCs, given increased inflation and rising transmission capital spending.
"However, beginning in 2024, OEB allowed LDCs to implement new, preliminary transmission rates at the time it authorized them, significantly reducing the risk of regulatory lag.  Overall, we view OEB's proactiveness to quickly address this regulatory lag as constructive and consistent.  We expect WCU's management of regulatory risk in financial measures will be more consistent."

Do you see that?

MR. GOULDING:  I do.

MR. RUBENSTEIN:  So it seems that that change was quite significant for Windsor Canada Utilities Limited.  Correct?

MR. GOULDING:  I would say it helped to address risk, and it's been mentioned in a regulatory report.

MR. RUBENSTEIN:  Well, it changed their rating.  So it seems to me it's a little bit more than just a small adjustment.  Fair?

MR. GOULDING:  While I would say that is fair, I don't accept the idea that our determination of what's major and not major is insufficient.

MR. RUBENSTEIN:  Well, let me add:  It's another regulatory change that you didn't consider that has a positive impact on LDC risk.  Fair?  You can agree with that, at least?

MR. GOULDING:  I think it reinforces our view that Ontario is continuing to be among the most supportive jurisdictions with regards to the regulatory framework.

MR. RUBENSTEIN:  And if we can go to page 71?  Just so you know, this is an S&P article.  The title, it starts at page 65:
"North American utility regulatory jurisdictions update:  Ontario remains unchanged. Notable development elsewhere..."

I think everybody essentially cites this, where it talks about Ontario is the most creditworthy jurisdiction, or in that list.  Correct.

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And at page 71, they similarly talk about this issue.  Correct?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  All right.  Can we switch topics and go to page 53 of the compendium?  I quickly want to talk about debt, long-term debt.  And, in this interrogatory, we put it to you that:
"The OEB's deemed long-term debt rate is a forecast based on information regarding 30-year bond rates.  Ontario utilities often issue either bond or other debt instruments, with different terms, example five, 10, 15, 20 years."

And do you agree with that?  Can you accept that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And then in part (a), we ask:
"Does LEI believe that the current and its proposed revision to the methodology in setting the deemed long-term debt rate reflects a proxy for interest rates for terms less than 30 years?  If so, please explain."

And in your response, you say:
"Bonds with longer maturities generally have higher interest-rate risk than similar bonds with shorter maturities.  As LEI recommends that deemed long-term debt rates be applied as a cap, LEI believes that the deemed long-term debt rate acts as an appropriate proxy, regardless of composition of debt maturities."

Do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  Can you help me, explain how does the deemed long-term debt rate act as a proxy regardless of the composition of debt maturities when, as you note, bonds with longer maturities generally have higher interest-rate risk than similar bonds with shorter maturities?

MR. GOULDING:  Sorry.  Can you scroll up so that I can see the response?

So I think that what we are looking at here is a matter of administrative efficiency in the sense that, you know, this is applied as a cap.  And we are not looking to have, let's say, a determination of whether the instrument to which the DLTDR is applied should have been a 10-year, a 20-year, a 30-year.  Right?  We want to make sure that we've got an umbrella that is sufficiently large to cover, you know, a range of arrangements.

Alternatively, we can say, well, we are deeming, you know -- the amount to which the DLTDR is applied can be considered to be 30-year debt.  So I think those are two ways of thinking about it, and that's our particular view.

I think the challenge is that if you went for something that was significantly lower you would risk, I think, under-compensating for those elements.

MR. RUBENSTEIN:  Or you just have multiple deemed long-term debt rates based on common periods of debt.  That's another way you could do it?

MR. GOULDING:  I think you could.  I think it starts to get administratively complex.  And I think that's why we wouldn't recommend doing that; I think you could.

MR. RUBENSTEIN:  Like Mr. Garner, I am involved in many cost of service applications annually, for medium to smaller utilities.  And one of the things where the deemed long-term debt rate is actually used in part of those applications is not just affiliate debt, but it's with respect to forecast debt.

So, for example, a utility in a test-year application is forecasting it's going to have a debt, going to take out a loan, let's say July 1st, 2025; doesn't really know what the rates are for that year.

MR. PINJANI:  Um-hmm.

MR. RUBENSTEIN:  So it uses or it wants to use the Board's deemed term long debt rate as a proxy for the 2025 numbers that come out for that.  And do you think that's inappropriate, to do that if the...

MR. GOULDING:  I think that, in these kinds of arrangements, adding more precision comes at the cost of making the administrative process more challenging, and so I am -- I don't believe -- that's a double negative.  I think it is appropriate to use the DLTDR in this particular way, yes.

MR. RUBENSTEIN:  Even if the debt, the forecast debt that they are proposing or they want to build into the test year, is not 30 years, it's 10 years?

MR. GOULDING:  So, I think that the actual implications of this, you know, depending on the yield curve at the time, are relatively small.  As I have said, I think you certainly could, based on publicly available -- you know, provided that the supporting data is available -- and we have noted in our report, you know, where there is data and where there isn't -- you could have a separate rate for different maturities.

My view is that that's an added complexity that is, has relatively small benefit, but I also think that different people can come to different conclusions on this and that, you know, if the regulator feels that that is an important issue, it can certainly be done.

MR. RUBENSTEIN:  Can I ask you to turn to page 88 of the compendium.  Eighty-eight, please, of the compendium.  This is interrogatory SEC 22, and we quoted from your report, where you say:
"With respect to major OEB regulatory mechanisms introduced since 2006, LEI believes that they generally reduce the risk for electricity distributors."

That's on page 74 of your report, and then, on page 143, you say:
"The risk profile of electricity transmitters is similar if not lower than the electricity distributors."

Do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  That's from your report?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And then we asked you, based on those conclusions:
"Please provide LEI's specific recommendations for equity thickness for each of the electricity distributors and transmitters,"

Do you see that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And you point us to the response to VECC 17(a).

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  If you go to VECC 17(a), we have got somewhat of a similar question from them, posed a little bit differently.  Sorry, it's on the next page, page 89 of the compendium.  So, if we scroll down, your response is essentially, as I read it, is:  Yes, we made those conclusions, but we haven't done the full analysis on what the equity ratios should be.

And, as I understand from your report, you should do that in the individual applications.  Do I have that right; that's your general view?

MR. GOULDING:  Yes, that's correct.

MR. RUBENSTEIN:  I just want to understand how this practically is from your perspective.  I understand the large utilities, Enbridge, OPG, Hydro One potentially, but as I -- most of the utilities that the Board, in terms of sheer numbers, are medium- or small-size utilities.

Is it your view, in every single application, we should have a mini equity ratio capital structure discussion and look at the analysis of that individual utility to cash flows.

I am just trying to understand, practically speaking, what you -- how you think this is supposed to work.

MR. GOULDING:  Yes, so I think that we are starting with a deemed capital structure, and the idea is that, if you have an issue with it, if you have evidence that suggests that there is a problem, you submit it.  We've described looking at forward cash-flow modelling to look at coverage ratios and to think about how that relates.  We believe that you could develop a standardized template to do that.  That might make the filing easier.  But our view is that, if you don't like the generic number, come in, provide evidence.

MR. RUBENSTEIN:  Isn't that what we are doing here?  I mean all the other parties seem to think that equity ratios was specific numbers to set generic equity ratios was up for discussion, and your evidence says the regulatory risks are down, but we haven't looked at the rest of the discussion.  So I am just a bit confused.

MR. GOULDING:  I don't think that's what we are saying.  I think what we are saying is:  Maintain the current structure in the absence of any filing that would suggest the need for a change.  We believe that that promotes regulatory efficiency, and we believe that that's the appropriate approach.

MR. RUBENSTEIN:  All right, and so -- but your evidence, just so I understand, is that, at least with the regulatory risk, there's been a decrease in risk.

MR. GOULDING:  I would say that the Board has been cognizant and proactive in addressing regulatory risks, consistent with the view of credit rated agencies that it is most supportive, and so I think that Ontario has maintained its relative position amongst others.

I wouldn't want to say that regulatory risks have declined dramatically, but, rather, that the Board has been attentive to maintaining its position, at least implicitly, as one of the most supportive regulatory regimes.

MR. RUBENSTEIN:  I didn't say "dramatically."  As I understand your evidence, and I took you to some of the quotes, you admit -- you say that they have been generally reduced.

MR. GOULDING:  Yes, I think that's true.

MR. RUBENSTEIN:  Okay.  The last thing, I just want to quickly understand something about flotation costs.  Am I correct that, in the US, approved ROEs in the peer groups, they generally include some version of flotation costs?

MR. GOULDING:  It depends on the jurisdiction.

MR. RUBENSTEIN:  But you'd accept some do?

MR. GOULDING:  I would accept that some do, yes.

MR. RUBENSTEIN:  And am I correct that, if the US approved ROE in the peer group, those have an effect, those have an effect directly on the ERP methodology and indirectly on the [audio dropout]?

MR. GOULDING:  I think I would agree with that, yes.

MR. RUBENSTEIN:  And so, if the US utilities approved ROEs include flotation costs, then, directly or indirectly, they impact each of the results of the financial models?

MR. GOULDING:  Not, not each of them, in that it would affect some of them but not each of them.

MR. RUBENSTEIN:  Well, they affect the ERP, and you would agree they effect the CAPM model?

MR. GOULDING:  No, I wouldn't agree that they affect the CAPM model.  Well, I mean I guess you could say, indirectly, in terms of the market performance, you might make an argument for that.  But I think, when we are talking about -- I would say it's less pronounced than in the other models.

MR. RUBENSTEIN:  Sure, but there is an indirect -- a higher ROE indirectly benefits the financial performance of a utility.  We would agree with that?

MR. GOULDING:  Yes.

MR. RUBENSTEIN:  And so they are -- indirectly, it has an impact on the model --


MR. GOULDING:  Yes.

MR. RUBENSTEIN:  -- the results?  And so, if you take the output of those models as some have suggested and then you add a 50 basis-point adder to reflect flotation costs, isn't there some double counting?

MR. GOULDING:  Yes, I would agree that there is.

MR. RUBENSTEIN:  All right.  Thank you, panel.  Those are my questions.

MR. JANIGAN:  Thank you, Mr. Rubenstein.  I believe Mr. Brophy and Pollution Probe is next.

MR. BROPHY:  Good morning.  Can you hear me?

MR. JANIGAN:  We can.

MR. BROPHY:  Great, thank you.  Good morning, panel.  My name is Michael Brophy, and I am here representing Pollution Probe today.  We only intend or were intending to refer to LEI's report, page 12, if we can get that pulled up.  And also intending to focus on a very streamlined area, given that some of the topics were covered and maybe that will keep us on track.  We also don't plan to spend any time grilling the panel on their expertise and experience given that you have been deemed experts by the Board.  Okay, great.  So, if we can just pull up, there is the five principles maybe just up a little bit, yes, great they are all on the screen, thank you.

I wanted to ask you about avoiding negative unintended consequences out of this proceeding in relation to your evidence and see if these are captured in your five principles or not.  So, we outlined some of these in our opening statement, if you were here for that, I don't know, and some examples are, you know, could it be that a high return versus a fair return could incentivize greater unnecessary capital expenditures instead of better alternatives that the OEB has been trying to drive like integrated resource planning alternatives or distributed energy resources.

Another example is utilities don't get a return for behind the meter distributed energy resources that are installed, and often prefer to have resources installed on their system instead so that they can earn those returns or control them.

And then just the final example -- well actually, that also applies to managed bidirectional EV charging.  And then another example I had mentioned is capital investments are chosen sometimes over more cost effective O&M solutions like repair and replace.  I won't go through all the scenarios but hopefully that gives you an understanding on some of the unintended consequences that I am referring to.

So, in relation to those is avoiding those types of unintended consequences already captured under your five principles or would this be something incremental?

MR. GOULDING:  So, when I think of most of those examples, those are a function of both the underlying incentives, regardless of whether we set a fair or a high return, and we have to, you know, different people have different views as to what "high" actually means.

But, you know, if we think about the overall regulatory framework, the concerns about over-capitalization are, you know, it may be fair to argue that if you have a return that is higher than necessary to attract capital, you have yet greater incentive to over-capitalize, but that is more a function of the overall regulatory framework than it is of, you know, whether we choose, you know, 8.95 or 9.6 percent as the allowed ROE.  Likewise, some of these other questions about how do we evolve the regulatory system to align incentives aren't necessarily cost of capital issues.  They are industry structure arrangements, right.  Do we want to pay the utility a fee for incorporating capital that's provided by others into their system, whether it's third parties owning batteries or so forth.

Bi-directional charging raises, you know, who controls the batteries also raises the issue of who is involved as a market participant and, you know, is that a regulated activity is it a non-regulated activity.  So, I think that while we should always be conscious of, you know, unintended outcomes, I think that the examples that are raised are largely matters that are driven by proceedings that are outside of the context of setting the generic cost of capital.

MR. BROPHY:  Thank you for that response.  I fully understand and agree that there is a lot of other things that either are going on or will need to go on to solve those issues, and I also note that you agree that there are elements within, you know, this proceeding that link, link to those and can have an impact.  So, I am certainly not suggesting this proceeding would solve all those issues, but thank you for that clarification.

Would you agree that the OEB should strive to avoid these types of unintended consequences whether they are linked to what flows out of this cost of capital proceeding or in other related proceedings?

MR. GOULDING:  So, we are never going to be able to anticipate all of the consequences that arise from any particular regulatory proceeding.  I think it's important that we be thoughtful about the implications but also recognize that there may be the need for course corrections in the future as conditions evolve, and those corrections themselves need to be made thoughtfully rather than abruptly.

So I think, you know, it's easy -- of course we want to avoid, you know, unintended consequences in anything that we do.  We are never going to be able to capture everything in any particular proceeding, and so I think that what that demands is kind of the appropriate investigation in the appropriate proceedings to reasonably consider the consequences of the potential decisions.

MR. BROPHY:  Okay, thank you.  You have actually answered a few of the elements of another question I had, so for the interest of time I am going to end there.  Thank you very much.

MR. JANIGAN:  Thank you very much, Mr. Brophy.  We will now turn to questions from the Panel.
Questions by the Board


MR. SARDANA:  So, the Panel does have an undertaking for Staff.  The panel would like Staff to undertake to provide some data to assist the Panel, and perhaps all parties, with understanding the materiality of what we are ultimately going to determine.  So, if you could please provide the total capital assets for all the sectors that are part of this proceeding, and also please provide the currently approved equity thicknesses for each of the sectors that we are looking at.

MR. RICHLER:  Yes, we can do that.

MR. SARDANA:  Thank you, Mr. Richler.

MR. RICHLER:  We will note that as undertaking J2.1.
UNDERTAKING JT2.1:  (A) TO PROVIDE THE TOTAL CAPITAL ASSETS FOR ALL THE SECTORS THAT ARE PART OF THIS PROCEEDING; (B) TO PROVIDE THE CURRENTLY APPROVED EQUITY THICKNESSES FOR EACH OF THOSE SECTORS.

MR. SARDANA:  Okay.  And then I do have a question for you, Mr. Goulding.  You're no doubt aware that Canada and the US now have different credit ratings, much to the ire of certain US lawmakers.  How much of that difference in credit ratings plays into the market risk premium in the US markets right now, versus when you are comparing it to Canadian markets?  So, in other words, the risk-free asset in the US now is riskier than the risk-free asset in Canada, so an investor would want a higher risk premium over there I would imagine.

MR. GOULDING:  Yes, I think I generally agree with that.  And so, I think that the market risk premium, I mean, bearing in mind the differences in yields and the challenge for the US, of course, is that, you know, because it also has the leading currency, its credit rating in and of itself isn't the only determinant of the underlying yield and, you know, that may change over time.  But, you know, presently, because it is the world's leading reserve currency, the US has some latitude regardless of whether it has a triple-A or a double-A rating.

And so, while I think I agree broadly with your premise, I think in practice the implications are smaller.

MR. SARDANA:  Okay, thank you.

MR. JANIGAN:  Thank you.  Commissioner Anderson?

MS. ANDERSON:  I am looking at my notes, trying not to repeat what's been done.  At the risk of going back to the transaction cost approach, I have a few questions there.

So your proposal of course is that we don't embed the costs or the flotation transactions, whatever you want to call them, in the rates.  So that would mean that we are going to be reviewing those costs in a rate application, one would suspect.

So do you have any advice on how we would assess whether those costs have been prudently incurred, as is our normal thing when we are doing a cost-based application?

MR. GOULDING:  So, I think, you know, for the sake of regulatory efficiency, I might be inclined to try to develop some kind of safe harbour approach that says if you meet these criteria, these costs are going to be approved.  And that might be, you know, can you demonstrate that you talked to more than one broker-dealer or that, if you chose one, they were able to provide some evidence that what they are charging you is similar to what is charged in the market as a whole.

So I don't think that this has to be overly complicated.  I think that, you know, the filing says, you know, this is what the costs were, here is how we demonstrate that they are market.  We won't out and we got three different quotes.  And you know, these might have to be submitted under the seal of confidentiality; they might not -- you know, they might reveal to you but not to everybody who they were.  Or they didn't get three quotes, but the one that they went with provided them with sufficient justification and evidence that, you know, this was within the range of costs.

So I think that it can be simplified.  You can develop some safe harbour mechanisms, so that it doesn't become administratively burdensome.

MS. ANDERSON:  Okay, thank you.

So with the approach of the adder that we previously had, I think what you said yesterday, I pulled this from the transcript, that:
"If there is an adder, I want it to be anchored in some kind of evidence about costs."

Does that reflect what you are thinking?

MR. GOULDING:  Yes.

MS. ANDERSON:  So I guess my question is these are regulated utilities that we are typically talking about.  Why is isn't there good evidence about these costs?  You know, it seems that there is this 50 basis-points adder, but limited evidence to support that.  And I will get to Mr. -- the comment about the Enbridge one in a second.

But just, you know, one would think there would be good evidence about these costs.

MR. GOULDING:  Yeah.  And I actually think that this is a knowable number, right?  And I think that's why, you know, when we talked a little bit about, you know, what might you add to your annual informational filings, this is something you could develop it using a confidential survey, right? - which I don't think you would need to do every year, but you could do a confidential survey.

You could go out and also talk to people on the street, right, on Bay Street, and they will give you, you know, the cost ranges for various kinds of flotations.  Right?  That is a number that is available, right?

So I think that the information is available, and that you could potentially come up with an adder that was based on the average frequency that a utility goes to market.

Your challenge of course with the equity flotation in particular is that there is just not much of it in the electricity space as opposed to, you know, gas.  But in the electricity space here, we don't see equity flotations very often at all, given the ownership structure.

But this, this is not a mysterious number; this is something that could be developed in a variety of ways.

MS. ANDERSON:  Okay, thank you.

And then, Mr. Pinjani, you mentioned on the transcript yesterday that -- you referred us back to presentation day.  And you referred, I think what you said is that you looked at one case and it turned out to be 10 to 24 percent.  So I did scroll back to the presentation day.

Was that referring to the evidence that you had, I think it was Slide 8, that was pointing to Enbridge?

MR. PINJANI:  Yes, that's correct.

MS. ANDERSON:  And which I think on the slide said 10 to 17 percent.  So I was just making sure that I am looking at the right numbers.

MR. PINJANI:  Yes.  I may have confused 24 million with 24 percent.  So yes, 10 to 17 percent.

MS. ANDERSON:  Okay.  I just wanted to clarify that.

MR. PINJANI:  Yeah.

MS. ANDERSON:  Okay.  Thank you, on that.

You are proposing a review of cost of capital every five years.  You are also proposing certain monitoring requirements.  And just -- well, I wanted to get you on the record.  Hopefully you have seen the item that Dr. Cleary was proposing, an additional monitoring?  I think it's a new monitoring of, what is it? - Canadian A-rated utility yield spreads exceeding 2 percent, should be something we monitor and that might be a flag for us to do a review.

Did you see that and would you agree with that?

MR. GOULDING:  I think, you know, it's not necessarily a problem to add it to the review, you know, provided data is available and continues to be available.  I think it's potentially a worthwhile datapoint.

Do I think it's a must-have?  Probably not, but I think it's really -- ultimately, if the Board feels that this would help inform or give them confidence that the formula is acting in the way that you -- that it should, then, you know, I don't see it as a costly and time-consuming thing to add to the annual monitoring.

MS. ANDERSON:  Okay.  And that gets into the sort of the broader question as -- you know, everyone comments that the last review was 2009; it was a result of a major, kind of, correction in the market.

Are there other things that we should be doing?  Yes, a standard review every five years I know you are proposing, but to monitor and watch for major corrections or any sort of significant change in risk factors, which I know is your feed into capital structure questions.  But is there anything more that we should be doing to look for something that might happen outside of a regular, periodic review?

MR. GOULDING:  I think, while it's always comforting to have, you know, triggers and things like that, I think that ultimately the major changes or major events are going to be known and obvious, and their impact will be multi-faceted.  So you didn't need a trigger device to know that COVID was going to have a very large impact on the economy, and on utilities.  And the Board appropriately launched an inquiry at that time.  And that, you know, interestingly enough, might not have been triggered depending on, you know, what metrics you were using, by some kind of formula.

So I think that you want to at least give yourself some flexibility say, you know, we know it when we see it and to launch inquiries rather than having a formula push you into something that may not actually be needed at the time.  So, you know, I think the global financial crisis in 2008-2009 was, you know, was an event that, at least once we were well into it, was obvious it was happening.  I would say the same about COVID, you know.  If we were to have a year in which, you know -- obviously this is more of a west coast thing -- in which you had a substantial number of natural events, right, I think that would be something that you, as the Board, would naturally trigger an inquiry.  So, I mean that's my view.

MS. ANDERSON:  So more, you're suggesting it's more you know it when you see it?

MR. GOULDING:  Yes, and I realize that may be unsatisfying to some people, but these are things that have the prospect of having major impacts even though whatever trigger mechanisms you are putting in place won't necessarily reflect them immediately or may only reflect them once it's too late.

MS. ANDERSON:  Understood.  It would be helpful -- I don't know if we could call up LEI's evidence, Figure 41, which I think has been up before, but this is the CAPM.  Are you able to call it up?

It really is just a -- this is where you showed the different methodologies of CAPM -- not "methodologies"; that's the wrong word -- of the different time frames and inputs to it.  And the -- so the CAPM value, I think it was the 2004 to 2023 S&P, a TSX total returns minus the 30-year -- I can't even see; it's written over top -- Government of Canada bond yields, they are so much lower than all of the other ones in that chart.  Why is that?

MR. GOULDING:  So, I think some of it gets to this idea that I talked about earlier, that the TSX has more concentration in particular industry structures.  So, if you were to extract from the US the industry composition that would be consistent with the TSX, I suspect you would find not necessarily something that's equal, but you might find lower overall results.

And some of this is skewed by the boom/bust of the resource sector, for example, or, you know, the fact that Canada tends to have a small set of technology champions that do very well for a while, then they fade out or they move to the US.  So I think that the industry composition does play a large role in the difference between the outcomes.

MS. ANDERSON:  Okay, thank you.  And, by the way, just for the reference for the transcript, that was Figure 41.  We didn't get it called up, but I will move on.

So my last question is, and I don't know whether it's one for Staff or for you, but your evidence does talk about a formula and that the data would be updated and many times you're referring to September 30th data.  Is it part of the engagement for you to update your calculations based on that September 30th or whatever data -- and I will probably ask the same for the other experts -- whatever data was being proposed?

Is that something that's do -- I have no idea how much effort is involved in that.

And, Mr. Richler, I don't know if that's for you.  Can it be done without an arduous amount of work?

MR. RICHLER:  Well, I think that that last question about what it would take and how arduous it would be, I think LEI should answer that.

MR. GOULDING:  I think -- so, first of all, our goal is to be helpful, so -- and I think it's not that arduous to update for a particular date, you know, as -- I think the one problem is the "as of" date does not mean that the data is available September 30th.

MS. ANDERSON:  Oh, of course, yes.

MR. GOULDING:  But -- and I think I will stop there.  We will work to be useful to our client and leave commercial considerations to another conversation.

MS. ANDERSON:  Okay.  I think for probably each of the evidence, to the extent that the experts have proposed certain data be used in that calculation, I think it would typically be helpful for us to see what it is now.  I think, for many cases, that it was like May data that was used, so that might be interesting to see.  So we can hold that off to the other parties when they are up, but -- if it's doable as an undertaking, I think that would be helpful, and, if you want to come back to us, that's --


MR. RICHLER:  Well, look, we also are trying to be helpful, so, if this is something that the commissioners would like to see, yes, we will ask LEI to do the work.  So we will give that undertaking and note it as J2.2.
UNDERTAKING J2.2: TO PROVIDED AN UPDATED ROE ANALYSIS USING MORE  CURRENT DATA.

MS. ANDERSON:  I am just checking with my fellow Panel members, that they think it's helpful.  Yes, thank you.  Those are my questions.

MR. JANIGAN:  Thank you, Commissioner Anderson.  I have two areas of questions.  The first one deals with the fact that we are now reviewing a decision that took place in 2009, coming out of the recovery from the crash of 2008, and we set the parameters for the methodology that would be used to provide the cost of capital for utilities up until the time of this review.

I was wondering what changes in the market, the capital markets, have occurred since 2009 and how are those changes reflected in your analysis of where we should go from the 2009 capital decision?

MR. GOULDING:  That's an interesting question, and I think I would want to distinguish between the methodology, right, which I think, you know, still captures -- there's nothing esoteric or that was specific to financial conditions in 2009 that is embedded in the formula or the approach.  So, you know, from that perspective, I think the concern in 2009 was:  Look, we are trying to set up a formulaic approach; we want to make sure that we are updating this on a predictable, regular basis, using various adjustment factors.

And that approach is similar today and I think appropriately so, and so, you know, all of the models that are being discussed by all of the experts are the same models that are discussed, debated, in other jurisdictions.  And the concept of a generic cost of capital is less used in the United States than in Canada and in other regulatory jurisdictions, but there is nothing that was anchored in the financial crisis that is somehow vestigial in the current approaches.

Now, when we look at changes in the capital markets, right, obviously, you know, we have had a very, very long period of what we would have originally said were anomalously low interest rates; then, we saw them jump back up, and, you know, now they may be moderating.  So I think that we have got -- we are headed towards a return to, you know, a more normal period with regards to interest rates when we look at long periods of data.  Now, in capital markets themselves, I think there are some things that have changed substantially since 2009 and I would say that's things like the rise of index funds, right?  And the rise of, you know, various kinds of automated trading strategies.

But the implications of those changes I think are reflected in historical data that's used, right?  It just means that, you know, those are particular to post-2009 data.  What does that mean about the predictive value of, you know, for returns?  It's hard to say, right?

If you say, well, you know, Vanguard didn't exist 40 years ago, but now we have all of these passive investment funds, has that changed our long-term expectations of returns?  I would say generally, no.  But, you know, it's worth being aware of these kinds of developments and asking the question every five years.

MR. JANIGAN:  I take it from your answer that effectively the methodology that was put in place in 2009 is still applicable and what changes have to be made in line with your statement that evolution not revolution is necessary is applicable; Have I got that correct?

MR. GOULDING:  Yes, I think that's right.  So, I think, you know, we have recommended some changes in the adjustment factors which are, you know, based on data based on the relationship between the various variables.  We regard that as evolutionary.  There are various changes that occurred because various indices are no longer being calculated and they need to be replaced by something that is similar.  But overall we are talking about something that's evolutionary.

MR. JANIGAN:  Okay.  I just have a question and possibly this should be directed to Dr. Cleary rather than yourself, but when we looked at that comparison of betas yesterday in Tab 20 of the, I believe, the EDA compendium, were all of those betas that were compared raw betas or some were -- had some been adjusted, according to the bloom?

MR. GOULDING:  So, we haven't used the bloom adjustment, so I would have to look to the exhibit to speak to what was in it.

MR. JANIGAN:  Okay.  It might be a question best directed to Dr. Cleary who I believe produced that diagram, so.  That's fine.  Those are all my questions.  And I believe our next witness will be from Concentric and we will do it after lunch. Did someone -- oh, I am very sorry, is there any redirect from the Staff?

MR. RICHLER:  Thank you.  Thank you, Commissioner Janigan, we did reserve some time for redirect but in in the event I don't have any.

MR. JANIGAN:  Oh, okay.  It's not because I just called for lunch?  Okay.  That's fine.  Thanks for pointing that out.  We will take a break for lunch and come back at 1:30, please.

MR. SMITH:  Just a minor housekeeping matter, I don't know whether we landed on Commissioner Anderson's question being an undertaking, but if we did I am not sure that it got a number?

MR. RICHLER:  Yes, I did call it J2.2.

MR. SMITH:  I will ask Concentric at the lunch break if they can do that as well.

MR. JANIGAN:  And I would like to thank the LEI panel for their attendance and their evidence that was given today.  It will be very helpful in terms of our ultimate decision.

MR. GOULDING:  Thank you for the opportunity to appear.

MR. JANIGAN:  Thank you.
--- Luncheon recess taken at 12:28 p.m.
--- On resuming at 1:32 p.m.

MR. JANIGAN:  Mr. Smith, ready to introduce your panel?

MR. SMITH:  Yes, I am.  Thank you very much, Commissioner Janigan.

Our panel from Concentric has been seated.  We have Mr. Trogonoski, Mr. Coyne and Mr. Dane, and we would ask that they please be affirmed.
ONTARIO ENERGY ASSOCIATION - PANEL 2
James Coyne,
Daniel Dane,
John Trogonoski; Affirmed.

MR. SMITH:  Given our agreement on qualifications, I will dispense with qualifying the witnesses from Concentric.  They are well known to the Board and I will take it that their evidence is adopted, including their answers to undertakings.

I would like to ask you a few questions in examination in chief, if I could, members of the Panel.
Examination-in-Chief by Mr. Smith


First question:  We have seen in this proceeding, or heard in this proceeding, and outside, about energy transition at some length.  And what I would like you to tell the Panel, or the Board, is how the issue of energy transition has factored into your recommendations, if at all.

MR. COYNE:  Thank you, yes.  Good afternoon, everybody.  Energy transition is something that we pay quite a bit of attention to in the context of our analysis, but we have made no adjustment to our ROE analysis for energy transition.  The reason for that is that we use market data to inform the models that we use, and we let the market speak to the models in terms of energy transition as a risk and other risks that impact the industry and also opportunities.

So those flow through the market data that we use in all of our models, and most specifically through the DCF and the CAPM model.  So it's not necessary, nor do we, make any adjustment for energy transition in the ROE analysis.

In those models, we do observe that some inputs to the models and beta specifically in the capital asset pricing model, those have moved up for utilities over the last several years.

One of the factors we attribute that to is energy transition, as we take note of how energy investors are looking at the industry both in terms of our conversations with them -- working with investors, and also what we read in equity analyst reports.  We know it's on their minds, so it's not a surprise to us that we would begin to see things like energy transition show up in the market data.

But I will just repeat, we have made no adjustment to our models or our proxy groups or the results for energy transition.

On the equity ratio side of our analysis, we have determined, as you know, that we -- that the level of equity thickness in Ontario's utilities does not currently meet the fair return standard and therefore it does not provide investors a comparable risk-adjusted return.

With the strengthening of the energy transition and the significant amounts of capital that will be deployed through transition, it's our view that lower, risk-adjusted returns will prevent Ontario's utilities from competing for investment capital on a comparable basis with its North American peers that have stronger balance sheets.

So we see energy transition as a factor that in our minds underscores the importance of setting the equity ratio appropriately for Ontario's utilities.  But it's not causal, and nor have we made any adjustment for it, specifically.

MR. SMITH:  Thank you.  Thank you very much.  Shifting gears, I would like to ask you about your recommendation with respect to the carrying cost or interest on CWIP, or CWIP, as some people call it, in the deferral and variance accounts.  What is your recommendation?

MR. DANE:  Our recommendation is that the carrying costs on CWIP, or CWIP, as we will call it, reflect the cost to the utilities of financing those assets, including a mix of debt and equity.

Our specific recommendation is that the carrying cost on CWIP reflect the weighted average cost of capital.

MR. SMITH:  And the last area, we have on the screen  -- I had asked you to take a look at Dr. Cleary's recommendation and do a backcasting exercise.  And if we just take a look at the screen, maybe you can describe for us what we see here, starting -- well, maybe we will start on the left-hand side.  You can tell us where the information comes from, and what you are showing in this set of data.

MR. DANE:  Sure.  On the left-hand side is a recreation of the actual ROE in Ontario over time, based on the parameters published by the Board and the inputs in every year.

MR. SMITH:  And is this information set out in your report?

MR. DANE:  It is.  This is pulled from a figure in our report, which is figure 30 on page 92.

MR. SMITH:  And then on the right-hand side, what do we see?

MR. DANE:  On the right-hand side, we tested the impact of an adoption of Dr. Cleary's formula, looking backwards over time, to 2009.

MR. SMITH:  Okay.

MR. DANE:  So we started with Dr. Cleary's recommendations around the ROE, as well as the inputs to the formula.  And then, using his formula, we used the same inputs that the Board has relied on since 2009 in the formula to reproduce what the ROE would have been in Ontario.

MR. SMITH:  And were you able to show this graphically, as well?

MR. DANE:  We were.  And I believe this document should have a chart included with it, as well.

MR. SMITH:  If I could ask for page 1 of 2 to be pulled up?  Okay.  So, Mr. Dane, can you just walk us through this graph?

MR. DANE:  Sure.  The top line in the graph is the first set of data I described, which is the actual ROE in each year from 2009 to 2024, based on the current formula.

The bottom line of the graph is the reproduction of what the ROE would have been by simply replacing the formula with Dr. Cleary's formula, but using all the same inputs.

MR. SMITH:  Okay.  So we start on the right, with his 7.05, and we march backwards to 7.79 in 2009.  Have I understood that correctly?

MR. DANE:  That's correct.

MR. SMITH:  And what is your view of the appropriateness of the orange line?

MR. DANE:  Our view is, as we have described at presentation day and in our evidence, that the 7.05 that Dr. Cleary's recommending does not meet the fair return standard.  Our view is that when backcast, using that formula, it shows to us that clearly the ROE would never have met the fair return standard over this period of time.  In fact, it would have been as low as 5.68 percent in 2021, and, importantly, it would have been more than 200 basis points lower than the ROE in 2016, when the Board reviewed, last reviewed, the cost of capital through Staff, and it also would have been approximately 200 basis points less than the ROE determined in 2009, which the Board determined at that time that 9.75 met the fair return standard.

So, in short, our view is that the adoption of this formula, as recommended by Dr. Cleary, would not meet any of the components of the fair return standard today, nor would it have over the past 15 years.

MR. SMITH:  Thank you very much.  Perhaps I could have this marked as an exhibit.


MR. RICHLER:  This will be K2.4.
EXHIBIT K2.4:  DOCUMENT ENTITLED "OEB ROE FORMULA VS FORMULA BACKCAST"


MR. SMITH:  Thank you very much, Panel.  Those are my questions in examination-in-chief, and I will turn you over for cross-examination.

MR. JANIGAN:  Mr. Ruby, you were up next?

MS. STOTHART:  Yes, it will be --


MR. JANIGAN:  Or Ms. Stothart, okay.

MS. STOTHART:  Yes, thank you.

MR. JANIGAN:  I got it wrong.
Cross-Examination by Ms. Stothart


MS. STOTHART:  Good afternoon.  Good afternoon, panelists.  My name is Sarah Stothart.  I am counsel for the Electricity Distributors Association.  I just have a couple of questions for you today.

So, based on all of your methodologies you performed, you proposed a deemed ROE of 10 percent; correct?

And that's accompanied by a proposed 45 percent equity thickness.  Correct?

And you agree with me that equity thickness and ROE --


COURT REPORTER:  Sorry, this is Lisa, the reporter.  I don't think the microphone is on for the witness panel.
--- (Off-record discussion)

MS. STOTHART:  So the last question was:  Your proposed ROE of 10 percent is accompanied by a proposed deemed equity thickness of 45 percent; correct?

MR. TROGONOSKI:  Yes, that's correct.

MS. STOTHART:  Okay.  And you would agree with me that equity thickness and ROE are related concepts; correct?

MR. TROGONOSKI:  Yes, we do.  We say that in our report.

MS. STOTHART:  Yes, you do.  Excellent.  And that's because, as debt obligations increase, investors require -- this is a general statement, but investors require higher rates of return to compensate for the additional financial risks; right?

MR. TROGONOSKI:  That's right.

MS. STOTHART:  And you say that in your report; right?

MR. TROGONOSKI:  Yes, we do.

MS. STOTHART:  So, in other words, a lower equity thickness in general requires a higher ROE?

MR. TROGONOSKI:  Yes, that's right.

MS. STOTHART:  And the reverse is true?

MR. TROGONOSKI:  It is.

MS. STOTHART:  So your proposed ROE, as we said, is based on a 45 percent equity thickness, but, if you were to re-lever that to be on a 40 percent equity thickness, have you done that calculation?

MR. TROGONOSKI:  We have done that calculation, yes.  It appears at Figure 19 of our report, on page 71.

MS. STOTHART:  Okay.

MR. TROGONOSKI:  We have a calculation there where we make the adjustment that you are talking about.

MS. STOTHART:  Perfect.  Why don't I just -- I'll direct us to the compendium I circulated this morning, Mr. Johnson, and it's to Tab 2.  I don't have that figure, but I have your summary paragraph from the introduction.

MR. JANIGAN:  Mr. Trogonoski, can you move the microphone a little closer to you if you can?  Thank you.

MS. STOTHART:  So a new compendium, right, Mr. Johnson?  It is probably just coming up but the one I sent today, Tab 2 of that compendium for Concentric.

While we are pulling it up, I mean I will just read it to you, and you obviously remember very well, but that calculation you say, if you were to re-lever it to a 40 percent equity thickness, it results in an upward adjustment of 138 to 163 basis points.  Is that accurate?

MR. TROGONOSKI:  That's correct, yes.

MS. STOTHART:  So, in other words, an ROE of 11.38 to 11.63?

MR. TROGONOSKI:  That would be right, yes.

MS. STOTHART:  Perfect.  I don't think we have the compendium yet, but that's fine.  You have confirmed it all for me.

Just a question about re-levering on the risk premium results specifically:  Among the methodologies you performed, of course, you did a risk-premium assessment.  Right?

MR. TROGONOSKI:  We did.

MS. STOTHART:  And that one was based on authorized ROEs for Canadian utilities, authorized ROEs for US gas and electric utilities; right?

MR. TROGONOSKI:  That's right.

MS. STOTHART:  And then you take an average of those results to get your risk premium proposed number?

MR. TROGONOSKI:  Depends on what you mean by an average.  It might be helpful to go to the figures where we summarize our results.

MS. STOTHART:  Yes, sure.  I think -- well, I'm looking -- if we look at Tab 4 of my compendium, so this is your results from the US electric -- yes, if we can scroll down a little bit, Mr. Johnson?

Is your recollection that you do an averaging of the sort of US electric's proxy group and the Canadian US electric's proxy group?

MR. TROGONOSKI:  In our recommendation, we rely on the number that's on the right-hand side of this table, so it would be the 5-year forecast of the treasury bond yield, so that's the number you'll see in our summary table at the beginning of the report.  It will be the 10.36 percent number in Figure 23 that you have on the screen here.  And the same is true then for the gas companies in the US and also for the Canadian companies.

MS. STOTHART:  All right, but, when you're doing the risk-premium analysis for the US electric companies, you would agree with me that, the average of those utilities, their deemed equity thickness is typically around 50 percent; right?

MR. TROGONOSKI:  It's typically around that range.  I think we say in our report it's around 50 to 51 percent for the gas companies and about the same range for the electric utilities, so somewhere in that 50, 51, 52 percent.

MS. STOTHART:  Right, and then, for Ontario utilities, of course it's 40 percent; right?

MR. TROGONOSKI:  It's 40 percent for --?

MS. STOTHART:  For the deemed equity thickness.

MR. TROGONOSKI:  For the electric D&T companies?

MS. STOTHART:  Yes.

MR. TROGONOSKI:  Yes.

MS. STOTHART:  So, if in your consideration of the US electric utilities proxy group, did you re-lever the number to adjust for the fact that the US utilities are at a 50 percent equity thickness on average but that the Canadian companies are on 40 percent -- or the Ontario companies I should say?

MR. TROGONOSKI:  No, we did not.

MS. STOTHART:  Okay.  And, if you did that adjustment, is it fair to say that would increase your risk premium proposal, as well?

MR. TROGONOSKI:  It would.

MS. STOTHART:  Perfect.  Those are all my questions.  Thank you.

MR. RICHLER:  Mr. Chair, sorry.  Did we want to mark that EDA compendium as an exhibit?

MS. STOTHART:  Sure, thank you.

MR. RICHLER:  So I am looking at the compendium on the screen with eight tabs, and that will be K2.5.
EXHIBIT K2.5: EDA COMPENDIUM FOR PANEL 2


MR. JANIGAN:  I believe the Three Fires Group is next up.
Cross-Examination by Ms. Daube


MR. DAUBE:  Yes.  Good afternoon.  My name is Nick Daube.  I represent Minogi Corp and Three Fires Group.  I am over here. I moved.

Just for the Board's benefit and for the panel's benefit, five items I am going to walk you through this afternoon.  The first is the extent of your consideration of Indigenous matters in your report; the second is the rationale for your approach in that regard; third, your recommendations on single-asset versus multi-asset capital structure; fourth, your related thoughts on concurrent cost recovery; and then, fifth, your recommendations on construction work in progress.  Those last three obviously have the emphasis on your recommendations as they relate to Indigenous Peoples.  So, first, extent of consideration of Indigenous matters, just taking a step back, this is an obvious question, but you have reviewed the reports from the three other experts; correct?

MR. DANE:  That's correct.

MR. DAUBE:  And, whether it's a problem or not, you will agree that they reports do not include any discussion of the specific impact of the cost of capital questions at issue in this proceeding on Indigenous Peoples; is that right?  To your recollection.

MR. DANE:  I'd say that's generally right.  I think there was agreement among the experts that the cost of capital would not reflect the ownership of the -- or the source of the funds, but rather be reflective of the use of the funds.

MR. DAUBE:  But no discussion of the specific impact of those questions on Indigenous Peoples, that's the conclusion.  But no discussion of the implications for Indigenous Peoples; is that right?

MR. DANE:  Yes, I don't recall such a discussion.

MR. DAUBE:  Thank you.  And, again, best of your recollection, I'm just trying to make sure you don't feel singled out here, those reports also don't explore the question of whether Indigenous Peoples have distinct interests that might influence the recommendations in those reports; is that right?

MR. DANE:  That's right, I don't recall that.

MR. DAUBE:  Okay.  Let's get to the point, and your report, please, can we turn to page 178 of the Concentric report.  I think you have up the cost of capital report, I am looking for Concentric's report, please.  Okay.  So, I think we've -- can I see the page number here, please?  So, can we go to page 184 of the PDF version.  Subject to check, you'll agree that this appendix, Appendix C which sets out author resumes and testimony listings, this appendix includes no reference to First Nations or Indigenous Peoples; is that correct?

MR. DANE:  I would look to my colleagues to speak to their resumes but I don't believe they do.  I know that mine does not.

MR. COYNE:  Mine does not.

MR. TROGONOSKI:  And mine does not either.

MR. DAUBE:  Thank you. And similarly it includes no matter where the implications of cost of capital policy for First Nations or Indigenous Peoples was a point of focus?

MR. COYNE:  You can answer for all of us.

MR. DANE:  I don't believe so, no.

MR. DAUBE:  Thank you.  You'll agree that your broader report contains a very limited number of references to First Nations or Indigenous Peoples?

MR. DANE:  Yes, I agree.

MR. DAUBE:  And I can take you to them if it's helpful, but by my count there are only two references to Indigenous Peoples or First Nations, express references that is, and that's in both those cases when you're setting out the text of Issue 1 as prescribed by the Board; is all of that correct?

MR. DANE:  That's correct, yes.

MR. DAUBE:  So, would you agree that similar to the other three expert reports, your report does not include any discussion of the specific impact of the costs of capital questions at issue in this proceeding on Indigenous Peoples?  And we can get to why, I am just looking for confirmation of that fact.

MR. DANE:  I am just pausing to read the issue.  So, for issue 1, which is:  Should the approach to setting costs of capital parameters and capital structure differ depending on the source of capital or on different types of ownership?  And then it goes on to include Indigenous utility partnership.  And our response to that was focused on the, as I said before, on setting the cost of capital our focus is on the use of the funds rather than the source.  So, a long way of saying I agree that we don't specifically address Indigenous ownership in response to that issue.

MR. DAUBE:  Well, just to put a point on it, I take it you would agree that it would be challenging to engage in an exploration of how matters in this proceeding impact Indigenous Peoples, specifically without ever using the words "Indigenous" or "First Nations."  Is that fair to say?  In other words, their absence is consistent with a lack of meaningful exploration in your report of those issues?  And, again, we can get to why in a moment.

MR. DANE:  I am sorry, there were two questions there. Can you just repeat the question?

MR. DAUBE:  Yes.  So, the original question was whether you agree that your report does not include any discussion of the specific impact of costs of capital questions at issue in this proceeding on Indigenous Peoples.

MR. DANE:  I agree with that, yes.

MR. DAUBE:  And, similarly, it doesn't include an exploration of the question of whether Indigenous Peoples have distinct interests that might influence their recommendations.

MR. DANE:  That's correct.

MR. DAUBE:  Sorry, your recommendations.  I misspoke.  Same answer?

MR. DANE:  I am sorry, on our recommendations?

MR. DAUBE:  I said "their recommendations"; I meant "your recommendations."  Same answer; right?

MR. DANE:  That's correct.  Our recommendations were based on our review of the market-based evidence.

MR. DAUBE:  Okay.  Can we please go -- there are two documents aside from your report that I am going to take you to, but I will come back to this report so please keep it handy.  So, the first is exactly what Staff have kindly pulled up, this is N-M2-1-TFG/Minogi-3.  In question (h) you'll recall that we asked, or my clients asked, whether a stated policy goal of supporting Indigenous equity participation might have an impact on your use of funds should determine the cost of capital.  Do you recall my clients asking that question?

MR. COYNE:  Yes, and if you don't mind which interrogatory number is that?

MR. DAUBE:  Three.

MR. COYNE:  Three, okay.

MR. DAUBE:  So, we are just getting to your rationale here, I just want to give you an opportunity to provide the Board with the opportunity to see your rationale for your approach. So in the response to (h).  Thank you.  You explained, and I am looking for you to confirm this, that your analysis in this proceeding is focused on the requirements of the fair return standard and, in your view, the provision of incentives to support Indigenous or First Nation equity participation is outside the scope of this proceeding; is that right?

MR. COYNE:  Yes.

MR. DAUBE:  And I just want to clarify.  So, if we go up to answer (d) -- and I can take you to the specific question itself, but I don't think we need to go there unless you'd like to go.  We can -- I'd like you to agree, we see that your position from answer (d) that First Nations and Indigenous equity participation is outside the scope of this proceeding.  Your position has very little to do with the question of whether or not you believe changes to ownership structure and related methodologies could increase Indigenous equity participation.  That's beside the point for you; is that correct?

MR. COYNE:  Maybe you could repeat that question for us?  I want to make sure I understand it.

MR. DAUBE:  Your position that the issues that I am raising are outside the scope of this proceeding, that position says nothing about whether you think that those policy goals are good ideas or bad ideas.  Is that correct?

MR. COYNE:  Yes, that's correct.

MR. DAUBE:  In fact, we can see from your answer in (d) here that you helpfully lay out that you believe such adjustments -- so adjustments to ownership structure and related OEB methodologies, could increase the likelihood of Indigenous participation.  And you provide the example of the US Federal Energy Regulatory Commission providing incentive returns on transmission projects as a potential vehicle towards that end.  Is that correct?

MR. COYNE:  That's right.

MR. DAUBE:  Okay.

Can we go, please, to your recommendations on single versus multiple-asset capital structure?  And the best place for that is Minogi 5.  So N-M2-1-TFG/Minogi-5.

In your answer (a), just for the record, if we could scroll down to the -- well, I guess we can stop on the question, I am sorry.  Back up to the question, please?

My clients asked whether Concentric considered the implication of the fair return standard for cost of capital and capital structure as they relate to the single-asset entities, in which Indigenous groups and/or First Nations have been invited to invest.

And in your response, you provide the specific answer for this topic, as opposed to the general answers you've provided in your testimony today.  You confirmed that in the second part to that answer:
"Concentric did not specifically consider those risks as they related to entities in which Indigenous groups and/or First Nations have been invited to invest."

Is that right?

MR. COYNE:  That's right.

MR. DAUBE:  You did say, in fairness, that you considered the general question of entity-specific risks.  Is that right?

MR. COYNE:  We did.  That's how we interpreted the scope of the question asked by the Board pertaining to multi versus single-asset ownership in those risks.  And it is consistent with the approach that we took, of looking at the use of the funds.  But, in that case, we also considered the fact that ownership of the risks associated with single-asset ownership are different than those with multi-asset ownership.  And we took those into account in our recommendation.

But we didn't consider the source of those funds for either a single, or a multi-ownership asset --


MR. DAUBE:  Okay.

MR. COYNE: ...because, going back to the threshold issue that we decided in -- and you haven't asked for the rationale yet, which we are dying to give you -- if I can interject it that, here -- would be that we made a threshold determination in response to No. 1, that it is the use of funds, as Mr. Dane indicated, that is determinative of the cost of capital, and not the source of the funds.

And so, having reached that determination, we didn't further explore whether or not the source of those funds was from either First Nations sources or other sources in public or private markets, because we felt as though that question was answered in No. 1.

MR. DAUBE:  Thank you.  And I worry that if I leave you here without making sure that's the full extent of your answer, I may be inviting a reply.  So is that the extent of your answer and your explanation for the approach that you adopted on these issues?

MR. COYNE:  On rationale?  I would say in summary, yes.  It's a core financial and accounting principle that it's the source -- that it's the use of the funds that determines the cost of the capital associated with it, because those are where the risks come from that determine the cost of capital.

And if what, for practically speaking -- and we like to think practically as well as financially around these issues, practically speaking, if the Board were to look at the source of funds for 70 different utilities in this case, and other prospective investors in the Ontario energy sector, in addition to being outside those core financial and accounting principles, it would put the Board in a very difficult position of determining the veracity of those sources, their costs, their availability.  It would put them in a very difficult position as a regulator.

But, because of the core financial and regulatory practices around this issue, we didn't find that necessary to reach the opinion we did.

MR. DAUBE:  Thank you.

MR. COYNE:  But we wouldn't substitute that as an analysis of the needs of First Nations pertaining to investments and their access to or lack of capital.  It just wasn't part of our purview.

MR. DAUBE:  Okay.  On that point, which I think is an important one, can we go to page 138 of the Concentric report?  And you're going to have a slightly -- can we go to the page number on this page, please, just so I can give you the PDF version?

Okay, so I guess we are going to 144, please.  And scroll down the page, please?

This is the section of your report in which you set out your recommendations relating to single-asset versus multiple-asset transmitters.  Right?

MR. COYNE:  Yes.

MR. DAUBE:  So what I am trying to do in these questions is understand how your position applies to potential Indigenous equity investors.

Now, at the bottom of 138, am I correct you say that you expect diversification of operations would be considered in a rates application?

MR. COYNE:  That's right.

MR. DAUBE:  And if we spill over, keep reading to 139, you note that:
"Single-asset companies do not have the same benefits of ongoing cash flows from other operations and the associated diversification of revenues which can contribute to their risk profile."

Is that right?

MR. COYNE:  That's right.  We see it in a recurring basis with investors in various assets in the energy space, that those that are relying on a single project to generate their cash flows have a very different risk and access to capital profile than mature entities do.

MR. DAUBE:  If you don't know the answers to any of these questions, I am not trying to suggest what your answers should be, but I think these are yes, no, or I don't know questions.

Do you accept that many Indigenous groups who might potentially invest in single-asset electricity transmitters may have more limited access to existing capital?

MR. COYNE:  Don't know.

MR. DAUBE:  Would you agree that to the extent a single-asset company has a higher risk profile, an investor with less access to capital is potentially less equipped to absorb the risk if that risk materializes?

MR. COYNE:  Yes.

MR. DAUBE:  Do you agree that the combination -- assuming it exists in this hypothetical, that the combination of higher risk plus less ability to absorb the risk if it materializes can act as a disincentive or even a bar to investment on the part of that investor?

MR. COYNE:  Yes.

MR. DAUBE:  So if First Nations or some First Nations or many First Nations fit that definition in the scenario I just described, you accept that they may face a disincentive or even a bar to investing.  Is that correct?

MR. COYNE:  I think that's a reasonable premise based on the assumptions you have laid out.

MR. DAUBE:  Do you agree, or is it within your expertise to say -- do you agree that many if not most of single-asset electricity transmission companies in Ontario have been designed in part to facilitate Indigenous equity participation?

MR. COYNE:  Your question is:  Have most projects, independent projects?

MR. DAUBE:  Many, if not most.

MR. COYNE:  In my experience and to my knowledge, some have.  I am not sure about many or most because we just haven't examined the issue comprehensively.

MR. DAUBE:  You will accept at least some, I take from your answer?

MR. COYNE:  Oh, yes.  Yes.

MR. DAUBE:  And you just don't know about the rest?

MR. COYNE:  Well, I just don't know what the total is to be able to say "most."

MR. DAUBE:  Thank you.  Do you agree that at least some single-asset electricity transmission companies in Ontario already have some degree of Indigenous equity participation?

MR. COYNE:  Yes.

MR. DAUBE:  And same position as your previous answer:  Might be many, might be most, but you just don't have the firsthand knowledge to say?

MR. COYNE:  We haven't examined it, no.

MR. DAUBE:  Now, before we move to the next topic, I see at the bottom of 139, so this page -- yes, exactly there, please.  Thank you.

You set out certain incentives that the US Federal Energy Regulatory Commission has established in recognition of the challenges and risks of electricity transmission development.  What I am wondering is -- I can take you back to the interrogatory response if it's helpful, but you referenced, you have referenced certain US incentives in your interrogatory response, and we discussed that before.  Is this what you're talking about here, these incentives?

MR. COYNE:  Yes.

MR. DAUBE:  And just because it was an unclear question, these are the kinds of adjustments that could be made to increase the likelihood of Indigenous equity participation, in your expert opinion.  Is that right?

MR. COYNE:  I would say I wouldn't limit it just to Indigenous equity participation.  I would say these types of incentives could be used to incentivize greater investment in, in this particular case, the transmission segment of the industry, but it could be used for other segments in the industry, as well.  But it's an example of a fairly comprehensive incentive package, and I would say it's been highly successful in terms of incentivizing additional investment in the US transmission sector.

MR. DAUBE:  Just for clarity, am I right that these incentives come pursuant to section 219 of the Federal Power Act and its associated regulations?

MR. COYNE:  That's right.

MR. DAUBE:  Okay.  Still on page 139, please, let's talk about concurrent -- so same page, please -- concurrent cost recovery.  In the third full paragraph, the final sentence, so if we could move up a little -- oh, sorry.  I think we might have lost the page.  I think we should be on 145 of the PDF, so stop there, please.

The paragraph that begins "The development process," I am most interested in the final sentence, where you say:
"In Ontario, all entities, including single-asset developers, incur costs over the course of development, without an equity return or cash flow until approved into Ontario's uniform transmission rates."

I think this is a blindingly obvious question, but:  Those costs include construction costs; is that correct?

MR. DANE:  Yes, that's correct.

MR. DAUBE:  Do you accept that carrying those costs can represent an obstacle to investment specifically for First Nations?

And, by that, I mean to the extent that the potential investors in question may or may not have more limited access to necessary funds to participate in infrastructure projects.

MR. DANE:  I would accept that.  I would generalize it a bit, as Mr. Coyne did, to say that, for any investor that couldn't bear that cost, that would be true.

MR. DAUBE:  Thank you.  And do you have -- well, let me ask this:  So, for those investors that you just described, which potentially include First Nations in this hypothetical, establishing a mechanism so that they could recover some of the funds before the in-service date is one approach that could mitigate the problem; right?

MR. DANE:  Can you just repeat that?  I am sorry.

MR. DAUBE:  So maybe I will just ask it --


MR. DANE:  Yes.

MR. DAUBE:  -- plainer.  If lack of funds is a problem and you're not getting the funds until the in-service date, what I really want to know is whether you agree that, whatever countervailing considerations may apply, an approach that employed concurrent cost recovery could potentially mitigate some of the problem that we are describing.

MR. DANE:  Yes, I think generally, and what you're describing we would call CWIP in rate base or current recovery of costs.  I think that's an incentive to incentivize investment, and part of the consideration there is the real-time recovery of the cost of construction.

MR. DAUBE:  Thank you.  Can we talk about your recommendations on construction work in progress, please, which is 151 to 157 of your report.  So I believe we are going to 157 on the PDF version, please.

So, again, similar set of questions here for the panel:  I am looking to understand how your question here applies to Indigenous groups who are potential equity investors.  On 153, which is PDF 159, please, you say in the final paragraph, if we could scroll down, please:
"In terms of CWIP, Concentric finds that the current approach that applies the long-term cost of debt to CWIP balances has the potential to significantly understate the cost of capital for utilities during the construction phase of projects."

That's what you wrote; correct?

MR. DANE:  Yes, that's what we wrote.

MR. DAUBE:  Do you accept that most First Nations must borrow funds in order to invest in large utility projects in Ontario?

MR. DANE:  I don't know, sir.  That's something that I haven't investigated.

MR. DAUBE:  Do you know:  Are we in the same general ballpark as before?  Do you know if some do, or you just don't know, at all, on this point?

MR. DANE:  Yes, I just don't know.

MR. DAUBE:  Okay.  Now, assuming that's the case, so for the purposes of these questions we are assuming that's the case and treating it as a hypothetical, would you agree that the general risk that you're describing here would apply equally, if not more so, to Indigenous investors?

MR. DANE:  I will agree with the "equally."  I think it's a general principle that, to the extent that these are long-term large construction projects that are being financed on the balance sheets of investors with a mix of debt and equity, that having a long-term cost-of-debt return only on the CWIP balance understates the cost to the investor.  And our finding in this section of our report is that Ontario is actually an outlier in this regard.  When we survey other Canadian jurisdictions and the US, the prevalent approach is to allow a weighted average cost of capital return on those investments.

MR. DAUBE:  Let me ask it in a -- that's helpful.  Let me ask a similar question which I think may be slightly better put. Assuming First Nations that are interested in participating as equity partners in infrastructure projects in Ontario, must borrow at a cost that is higher than other potential investors; would that not mean that the problem you're describing is worse for the investors who are forced to borrow at that higher rate?

MR. DANE:  Yes, and assuming that that higher rate is higher than the current deemed cost of debt on CWIP.

MR. DAUBE:  And in this scenario, again I know you don't have firsthand knowledge, but in this hypothetical, conceivably that shortfall position could present a barrier to investment on the part of those individuals and groups; is that fair to say?

MR. DANE:  Yes.

MR. DAUBE:  And what you're saying here is that providing such investors with a return consistent with the weighted average cost of capital prescribed by the OEB, would mitigate or even entirely eliminate the problem we just described; is that right?

MR. DANE:  I would say it this way:  Our view is that the approach of applying a weighted average cost of capital would reflect the actual cost of constructing these projects.  And so, to your question, it would have a further effect of mitigating the problem that you described.

MR. DAUBE:  Okay, thank you.  Those are my questions.

MR. RUBENSTEIN:  Just so I know when you would like to take a break this afternoon just so I can -- roughly speaking?  Sure.
Cross-Examination by Mr. Rubenstein


Good afternoon, panel.  My name is Mark Rubenstein and I am counsel for the School Energy Coalition.  I have a compendium I've asked if we can mark that.

MR. RICHLER:  The SEC compendium will be K2.6.
EXHIBIT K2.6:  SEC COMPENDIUM FOR PANEL 2


MR. RUBENSTEIN:  So, I will be referring to two documents primarily today the compendium, as well as your report, which due to the size of the compendium and the size of your report I thought I would keep as two separate documents.

I want to start off to understand your key recommendations on the two biggest issues in this proceeding:  The base ROE and the capital structure.  Am I correct that with the exception of OPG you propose that the base ROE be increased to 10 percent and the equity ratio for electricity distributors and transmitters be set be increased from 40 to 45 percent and for gas distributors from 38 percent to 45 percent?

MR. COYNE:  That's correct.

MR. DANE:  And can I just clarify one thing?  So, our recommendation is that the generic cost of capital for all utilities be set at 10 percent.  For OPG we further recommend that in its next rates proceeding it can bring forward a proposal as to whether and if it should appropriately be reflected -- the cost of capital should be reflective of further equity risk premium.

MR. RUBENSTEIN:  Well, sorry, just to clarify that.  But in essence your proposal is not that OPG should not get the current ROE, your proposal is we will deal with that at the next proceeding maybe they will get more.  I think presumably your proposal, as I understand it, is an expectation that they would seek and get more, a higher ROE; fair?

MR. DANE:  We recommend that they be approved to do so, but based on the generic starting point of 10 percent.

MR. COYNE:  Now I have to add a clarifier back at you.  Because I think in the case of OPG, as I recall, because of the existing rate program our recommendation is that the existing ROE would remain in effect until OPG would rebase its rates. So, maybe that gets into a next level of detail around when these would take effect or not, but I didn't want to let that go without clarifying it.

MR. RUBENSTEIN:  No, no.  Fair enough.  I understand from the interrogatories, it would be at the next OPG payment amounts proceeding; correct?

MR. COYNE:  That's correct.

MR. RUBENSTEIN:  And so, the generic ROE plus some other amount will be determined -- will be applied to OPG and considered in that proceeding?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  Okay.  I'd like to start off with the capital structure recommendations and I am interested in your perspective of how the OEB should assess the capital structure issue.  And as I read your evidence, you look at the assessment of the appropriate capital structure primarily in two ways.  First, the relative risk of Ontario utilities as compared to an appropriate peer group.  And second, the relative change in the utilities' business and financial risks since the last time the OEB reviewed, reviewed a utility-specific or utility-type risk; is that fair?

MR. COYNE:  We do look at both of those things, but we also -- so, yes, we do look at both of those things.  We also look at the -- and I wasn't sure if this was embedded in your question, but we also look at the deemed equity ratios for other Canadian and US utilities as part of that analysis.

MR. RUBENSTEIN:  Sure.  I thought that would be the -- the relative risk and the relative approved equity ratios, as compared to an appropriate peer group?

MR. COYNE:  That's correct.  Because that affects the financial risk of the utility.

MR. RUBENSTEIN:  I want to focus on the second, that's the relative change in risk since the last time they were assessed, the utilities were assessed.  And as I understand your evidence you see generally the risk having increased?

MR. DANE:  That's correct.  And that's driven by the factors we discussed in our report.

MR. RUBENSTEIN:  And as I understand the increase in risk is primarily as a result of climate change, energy change, transition and cyber security risk?

MR. DANE:  Yes, those are the primary elements that we have identified.

MR. RUBENSTEIN:  Let's start off, I want to talk from the perspective of the natural gas distributor.  And as you know, as you were there, there was great debate about this over a year ago in the Enbridge Phase 1 rebasing proceeding where the OEB panel agreed that the energy transition had increased the risk; correct?

MR. DANE:  Yes, that was in their decision.

MR. RUBENSTEIN:  And that was a position you among others put forward in the evidence?

MR. DANE:  Yes.

MR. RUBENSTEIN:  There was a difference of degree --


MR. DANE:  Correct.

MR. RUBENSTEIN:  -- but I think there was agreement that there was increased risk because of the energy transition; correct?

MR. DANE:  Correct.

MR. RUBENSTEIN:  And so, maybe we can start at page 8 of the compendium, this is your response to SEC 33.  No, this is the compendium.  Sorry, page 8, I apologize.  This is the LEI compendium, not the Concentric compendium.

MR. MONDROW:  Mr. Chair, while we're waiting, and I've just checked with Mr. Rubenstein and he is all right with this.  I wanted, through you, to ask a question of counsel for the OEA.  The backcasting material that was provided today, it was provided earlier today and we appreciate that.  But it would be very helpful if we could have the live spreadsheet that was used to generate that graph.  And if we could have it today, so that we can look at it prior to my examination which I think will probably proceed tomorrow morning?

MR. DANE:  Yes, that's fine.

MR. MONDROW:  Thank you, sir.  Perhaps an undertaking just to track that?

MR. RICHLER:  J2.3.
UNDERTAKING J2.3:  TO FILE A LIVE SPREADSHEET VERSION OF THE BACKCASTING DOCUMENT

MR. MONDROW:  Thank you, sir.

MR. RICHLER:  Mr. Chair, it seems that Staff doesn't have a copy of the SEC compendium for this witness panel.  So I wonder if maybe we could just pause for a moment and, Mr. Rubenstein, you could email it to us and we will pull it up?

MR. RUBENSTEIN:  I just reforwarded it to you, but it was sent on Sunday.

MR. RICHLER:  It is also on your web page.

MR. JOHNSON:  The page, please?

MR. RUBENSTEIN:  Page 8.  So, in this interrogatory, we had asked you about the energy transition impacts on the risk for each utility type.  And if we go to page 10?  If you go to page 10, you discuss natural gas, where you mention that -- and this is consistent with your testimony in the Enbridge proceeding, that:
"A big risk is driven by customers shifting away from natural gas."

Do I have that right?

MR. DANE:  Yes, that's right.

MR. RUBENSTEIN:  And so as I understand, lower volumes of natural gas create stranded asset risk, which is largely a set of fixed costs, and that creates significant rate pressure on customers which can exacerbate the decline.  Do I have that right?

MR. DANE:  That's part of the risk that we are discussing, yes.

MR. RUBENSTEIN:  Maybe we can go to page 32 of the compendium.  Can we go to page 32 of the compendium, please?

And here, this is from your evidence in the Enbridge Gas proceeding.  Do you see that?

MR. DANE:  Yes.

MR. RUBENSTEIN:  And this is where you begin.  This is a section where you begin talking about the energy transition.  And if we can flip to page 36 of the compendium?  And the evidence discusses where you start discussing the status of building gas bans in the United States.  Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And you cite a Brattle Group report regarding the gas utilities that are facing increased risk?  It's at the bottom of page 36.  It is on the next page.

Do I have that correct?

MR. DANE:  Yes, that's correct.

MR. RUBENSTEIN:  And then on that next page, on page 37, you discuss it in the context of Ontario policy, where you say you are not aware of any building gas bans or prohibitions in Ontario, but you discuss that municipalities are declaring climate emergencies.  Do I have that right?

MR. DANE:  Yes.

MR. RUBENSTEIN:  Now, since your report and since the OEB decision in that proceeding, the Ontario government passed Bill 165.  Are you aware of that?

MR. DANE:  I am, yes.

MR. RUBENSTEIN:  And you would agree with me that that bill which, as I understand, Enbridge strongly supported is a sign that that the current Ontario government is quite supportive of natural gas?

MR. DANE:  I don't think I would necessarily agree with that characterization.  I think the bill was in reaction to the Board's decision around the cost pressures that would be caused by a reduced revenue horizon, as was decided in that case.

MR. RUBENSTEIN:  And you are aware that the bill includes a number of provisions which would limit the OEB's authority with respect to natural gas and how it adjudicates various applications?

MR. DANE:  I don't recall the specifics of that.

MR. RUBENSTEIN:  And so --


MR. COYNE:  If I can jump in there:  But again, I wouldn't characterize it that way.  As I read Bill 165, it gave guidance to the Board in terms of what the government would like to see as it adjudicates these key issues regarding the future of the natural gas industry.  But I didn't see it as limiting the powers of the Board.  But it laid out, as I read it, how it wanted the Board to look at them and review them carefully.

And as I interpreted it, I didn't -- my interpretation of Bill 165 was that the government did not want the Board to get out in front of the government from a policy perspective.

MR. RUBENSTEIN:  And you would agree --


MR. COYNE:  So, to me, that was the characterization, moreso than limiting the powers of the OEB.  It was a matter of sequencing how those powers would be utilized.

MR. RUBENSTEIN:  And you would agree another part of that bill is that it allows the government to designate certain projects and determine the appropriate -- and to sort of limit the Board's ability with respect to the allocation of those costs, specifically as it relates to transmission pipelines.  Were you aware of that?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And would you agree with me that that bill reduces Enbridge's risk?

MR. COYNE:  I didn't read the bill that way.  I read the bill as an indication of how significant of an issue these key energy transition issues are for the industry, and the fact that the government wanted to proceed in harmony with its regulator, examining the complexities of things like economic asset lives and the societal and economic issues associated with siting new natural gas infrastructure and things of that nature.

But I didn't come away thinking that this has de-risked the natural gas segment of the industry.  It's a sign of the times from a policy perspective of where we are, the governments -- whenever the government has its eye on your industry, the same way it does in Bill 165, investors generally don't consider that as being a sign that it's de-risking the industry.

MR. RUBENSTEIN:  Do you think it increased Enbridge's risk?

MR. COYNE:  No, no.

MR. DANE:  And just to add to that, and I think it is important to consider it from the investors' perspective.  And following the decision in that case and following Bill 165, S&P did put Enbridge on a negative credit watch owing to the increase in energy transition.

MR. RUBENSTEIN:  Generally, or as it relates to Bill 165?

MR. DANE:  It was in general.

MR. RUBENSTEIN:  Okay.  Now even before that, after assessing all the evidence in that hearing, there were four cost of capital experts specific -- on that issue.  The OEB increased the equity thickness, my understanding, from 36 to 38 percent?

MR. DANE:  That's right.

MR. RUBENSTEIN:  And, as you note back in page 10 in response to SEC 33, they overall found a modest increase in risk as it relates to the energy transition?

MR. DANE:  Yes, I think they noted an increase for energy transition, and there were some off-setting impacts, including the decision and amalgamation.

MR. RUBENSTEIN:  Okay.  Now, you -- and you had proposed in that proceeding, as I understand, a 42 percent equity thickness for Enbridge?

MR. DANE:  That's correct, and we described this in an interrogatory.  Our evidence in that proceeding was that the appropriate equity thickness for Enbridge was between 40 and 45 percent, and that was working within the Board's framework about establishing a change in risk and then determining based on that analysis what the appropriate equity ratio would be.

MR. RUBENSTEIN:  I promise I am going to get to that question.  Don't worry.  In this proceeding, as I understand, you're proposing 45 percent; correct?

MR. DANE:  That's correct.  We are proposing a generic 45 percent minimum equity ratio.

MR. RUBENSTEIN:  And so is it your view Enbridge's risks have increased since your evidence in that proceeding, from 42 to 45 -- that require a 40 -- an increase in your recommendations from 42 to 45 percent?

MR. DANE:  I think this is an important point because we are using -- or, in this proceeding, the Board is looking at cost of capital generally, it's looking at the ROE, and it's looking at capital structure.

And so, in the Enbridge case, where we were looking at working within the Board's framework, looking at risks and then determining based on that assessment what an appropriate equity ratio would be, here, we are looking at the cost of capital generally.  And, as Mr. Trogonoski described, there is interplay between ROE and cost of capital.

So, whereas in the Enbridge case I might describe the analysis as being going from A to B, I think in this proceeding we are establishing whether A is the correct starting point to begin with.  And we understand the Board's prior approach about looking at business risk and requiring that utilities demonstrate a significant change in risk before equity thickness is determined, but we think it's very important that the Board in this proceeding begin by looking at a capital structure as a starting point and whether that meets the fair return standard and specifically the comparable component of that.

And so that is driving our equity thickness recommendation in this proceeding.

MR. RUBENSTEIN:  Now, you said, I think before I interrupted you before, that in that proceeding you had proposed or you had given a range of, I think, four -- what was it, 40 to 45, and then you selected 42 percent for your final recommendation in that proceeding?

Did I get that right?

MR. DANE:  That's correct, which we characterized as a conservative equity thickness for Enbridge.

MR. RUBENSTEIN:  And so now, at 45 percent, we are going to the top of the range; fair?

MR. DANE:  We are going not to the top of the range in this proceeding.  We are actually going very short of the top of the range, based on our analysis that we have done in this proceeding.  So I agree that, based on that 40 to 45 percent recommendation that we had in that case, which was based on our analysis and certain constraints that we described therein, here I would not describe our recommendations as at all going to the top of the range.

MR. RUBENSTEIN:  Okay, so it was top of the range from the recommendation of a year ago?

MR. DANE:  So 45 percent is at the top of that 40 to 45 percent range.

MR. RUBENSTEIN:  Thank you.  Let me move to electricity distributors and transmitters.  Now, as I understand, the energy transition for them is different.  One impact is that, where natural gas distributors are seeing reduced customers and volumes, the opposite is the case for electricity distributors; correct.

MR. DANE:  I am sorry.  Could you repeat that question?

MR. RUBENSTEIN:  I want to understand the energy transitions risk with respect to electricity distributors and transmitters, and one impact, as I understand it, with respect to the energy transition on electricity distributors and transmitters is that, as compared to natural gas, where they are seeing reduced volumes in customers or potentially will, for electricity distributors, the opposite is the case; correct?

They are seeing increased volumes, increased customers with electrification?

MR. DANE:  Yes, I would agree with that.

MR. RUBENSTEIN:  And, as I understand and I think as you said, the energy transition will see significant electrification.  We can agree with that?

MR. DANE:  I think that's to be seen, but that is definitely part of the plan so to speak.

MR. RUBENSTEIN:  And, as I understand, that's what the IESO is forecasting.

MR. DANE:  Yes, I believe that's correct.

MR. RUBENSTEIN:  And, as I understand, you see the energy transition on electricity distributors and transmitters as an increase in their risk; correct?

MR. DANE:  We do, and the reason for that is twofold, primarily.  The first is the requirements for capital that the distributors will have as part of the energy transition and the risks associated with those capital outlays, which we have discussed in our report.  The ratings agencies describe them.  It's a focus of their risk assessments in terms of cash flows and recovery.

And the other, the other component of that, is the unknown, the variability of when and how that will come and the difficulty of planning in that environment.

MR. RUBENSTEIN:  I promise we are going to talk about that.  Don't worry.  Can we turn to page 69 of the compendium.  And this is a copy of the Brattle study or Brattle presentation that you excerpted from your Enbridge evidence and we just spoke to.  In fact, you cite it a number of times in that proceeding.  Do you recognize that?

MR. DANE:  Yes.

MR. RUBENSTEIN:  And this was provided in that Enbridge proceeding, in response to an interrogatory, just so -- and the presentation is "The future of the gas utility."  Do you see that?
"Future of gas utilities series transitioning gas utilities to a decarbonized future."

Do you see this?

MR. DANE:  Yes.

MR. RUBENSTEIN:  Okay.  Can we flip to page 4 of that presentation?  It is page 72 of the compendium.  Here, Brattle is saying the impact will differ for pure play, combination, and electric utilities.  Do you see that slide?

MR. DANE:  I do.

MR. RUBENSTEIN:  It says, for combination utilities,
"may be better positioned to transition the business from gas to electricity investment and sales.  Gas sale decline presents downside risk, but electrification can present upside potential."

Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  Then, the second bullet says:
"Electrification serves as a boon to electric utilities, which can increase electricity investments and sales."

Do you see that?

MR. DANE:  I do, yes.

MR. RUBENSTEIN:  Do you agree it's a boon for electric utilities?

MR. DANE:  I am not sure what Brattle means by "boon" here.  I agree that there is, as we have just been discussing, additional load potential for the electric utilities due to electrification.

MR. RUBENSTEIN:  So, just so I understand, less customers in volume for natural gas distributors is higher risk; more customers and volumes for electricity distributors because of electrification also is a higher risk.  Right?

MR. DANE:  They are different risks, but, yes, that's our conclusion.

MR. RUBENSTEIN:  So what reduces risk when it comes to the number of customers and volumes?

It seems it goes up for natural gas when it happens, it goes up for electric utilities when that happened.

MR. DANE:  I mean there are a variety of factors that can reduce risk, and I think we have identified those in our report.  And the key point here isn't that they have become the most risky entities in the investing universe.  Rather, we have pointed to the specific factors that investors consider with regard to this.

And, just to bring us back to my discussion a minute ago about this proceeding and the review of equity thickness in the context of cost of capital more generally, it's not our view that Ontario electric distributors are more risky than the industry in terms of energy transition, and, as Mr. Coyne described at the outset, we haven't adjusted our numbers or the results of our analyses to reflect energy transition specifically.

Rather, we have recognized that this is a transformation of the industry, and transformation comes with risk for all players.  And that has been considered in our analysis.  And again, our focus is on comparability and meeting the fair return standard and using this opportunity in this proceeding to evaluate not just the ROE, but also the cost of capital and whether it meets that standard.

MR. RUBENSTEIN:  No, I understand the comparability component that we will get into.  With respect to energy transition risk, last year in the Enbridge proceeding, and you discuss it also in this proceeding, energy transition is causing higher risk to natural gas utilities because, in part, because declining customers declining volume.

In this report you have spent a lot of -- you have a whole section on the energy transition and for electric utilities and electric distributors and transmitters this is also an increase of risk.  So, my question to you is how to you -- what is the state of play that would reduce risks for both, for electric utilities and natural gas distributors?  No change in customers?  No change in volume?

MR. DANE:  I mean, as it relates to this, I think it gets to predictability.  I think it gets to planning capability.  There will be a point in time when a certain amount of build-out is accomplished and so the risks of the capital related risks will be behind us.  And so, I would point to those things as potential risk mitigators.

MR. RUBENSTEIN:  Can I ask you now to go back to page 8 of the compendium, this is your response to SEC 33.  And you discuss, and you have discussed it in your response as I understand it.  With respect to energy transition risk impact for electricity distributors and transmitters, as I understand, you discuss what you say:
"This electricity distribution infrastructure is particularly vulnerable to climate change.  This is because it has the most linear infrastructure above-ground that is directly exposed to climate hazards.  As well, for cost-effectiveness reasons the distribution system is built with low engineering thresholds than the core transmission system"

Then you say:
"Electricity distributors and transmitters will need to invest in assets as interconnectivity from energy sources to the customer becomes fundamental in supplying increased load to meet demand with higher reliance on electricity resulting from the transition away from natural gas.  Electricity distributors/transmitters have increased financial risk to invest in infrastructure."

Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  So, I see that as the -- call it the climate change risk.  And then the second is what I would call the capital investment component of that risk; is that a fair way to characterize those two things?

MR. DANE:  Yes, and by climate change risk I would just characterize that as the physical risk to the system.

MR. RUBENSTEIN:  Sure.  Severe weather, those sorts of things?

MR. DANE:  Yes.

MR. RUBENSTEIN:  I want to start with that first category first.  I just want to understand what is the timeframe we are talking about here, where in your view this is going to take a -- the changes in the climate and the increased weather is going to have a material enough impact to result in the need, potentially, if nothing is done that would involve the higher risks that would involve, in your view, the requirement of a higher equity thickness?

MR. DANE:  I mean, I think in many ways the time is already here in terms of the increasing risks around climate, severe climate, on electric utilities.

MR. RUBENSTEIN:  I understand.  My question is:  Is it material enough, is the risk today material enough, to result in an in challenge?  I understand it's a continuum, I am trying to understand what is the timeframe where this becomes a real material risk?

MR. DANE:  And so, our overall conclusion is that the risk profile generally inclusive of climate risks is changed materially since 2009 when the Board last reviewed this in full.  And so, I will leave that there for now.

MR. RUBENSTEIN:  And you'd agree with me that the risk with respect to extreme weather is not the same as saying the western United States with respect to increased wildfires or Florida with its increased hurricanes?  There's a risk but it's not the same is what you're seeing there; correct?

MR. DANE:  Yes, I think California in particular with wildfire risk has been shown to be particularly at risk.  I think there's -- we cite in one of our reports -- one of our interrogatories in response to Minogi and Three Fires Group some of the steps that California has taken to mitigate those, but I agree it's not the same in every jurisdiction.

MR. COYNE:  If I can just jump in on that for a moment. There is also directive from the government for the utility sector in Ontario to look at these issues and exposures to climate change and to examine system hardening and things of that nature, and I think that there was, and I don't remember which interrogatory it was, but we summarized some of the planning that has already taken place around responding to climate change.

And it's real, I mean, utilities today for them it's not business as usual, they need to plan on scenarios that include some pretty extreme outcomes from a climate standpoint.  Personally speaking, my wife is at climate change week this week in New York City, and I talk to her at night, and it's amazing.  You know, there are people from all over the world are gathered in association with the United Nations to consider the impacts, not just on the electric utility and gas industry, but on the world's, the world's population and resources.  So, investors clearly get it and they understand that this is not business as usual, or the electric utility sector in Ontario or elsewhere.

And the interrogatory that I was thinking of is CCC 2 where -- or is it 3?  It describes some of the changes that Toronto Hydro is already making in their planning scenarios.  So, it's real, it's here today and it's not our opinion, it's a matter of whether or not investors see this industry as business as usual or different.  And the data that we see, and the investor opinions that we see, suggest that they're accounting for it today in their views of the industry.

MR. RUBENSTEIN:  Can we go to page 100?  And you are aware, as I think you actually reference it in your report, the OEB's vulnerability assessment and system hardening project, the VASH project, I think people are calling it?

MR. COYNE:  I am not sure if I heard the question.

MR. RUBENSTEIN:  You are aware, and I think you are because you reference it in your report, the OEB's vulnerability assessment and system hardening project?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  We flip over to page 100 we see the -- we flip over to page 101?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  They have retained Guidehouse and they intend to standard vulnerability assessments with distributors, including system hardening into the distribution system planning process; do you see that?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  So you agree with me the OEB recognizes the broad issue and is working for ways to assess and help the utilities mitigate the issue?

MR. COYNE:  I would agree that the OEB recognizes the issue.  What the OEB can't do, however, is to fully mitigate the risk, in our view.  Because these forces are beyond what a regulator in and of itself can do to mitigate the risks to an entire industry.  The exposure -- the nature of the industry with above-ground transmission assets for example and the impact of climate change in terms of demand use and change to the system hardening and things of that nature, those aren't all within the OEB's control.  But I do acknowledge that the OEB and the government recognize these risks.

MR. RUBENSTEIN:  Now, as we talked about before back in the interrogatory, you discuss about how the increased -- the financial risk from increased expenditures that distributors and transmitters will have to invest in; do I have that right?

MR. DANE:  Yes, that's right.

MR. RUBENSTEIN:  I take it that the financial risk is that they will just need to spend more money on capital?

MR. DANE:  It's not just the spending more money.  It's the outlay of capital, the impact on cash flow of that, the risks around capital programs.  So, I think it's just a bit broader than you described.

MR. RUBENSTEIN:  And as you would agree with me that, and so as I understand your view, utilities are seeing the need to be build more assets, more capital assets as a risk?

MR. DANE:  Not -- and the risk is in the capital programs themselves.  So, I generally agree with you, but I just want to point out that the risk is not in identifying there is a need it's rather in the going through the capital program.

MR. RUBENSTEIN:  And you'd agree with me the way rates are set in Ontario is essentially all of North America, the more a utility builds assets the more absolute returns it gets?

MR. DANE:  So, your question is the more a utility builds assets the more absolute return it gets?

MR. RUBENSTEIN:  Yes.

MR. DANE:  I would -- I would agree with the caveat that, well, I would say that plant and service drives rate base upon which the utility earns a return.  That doesn't change the risk profile of the asset, just by its existence, that the return still needs to represent the specifics of the asset, whether it's today's level or grows over time.

MR. RUBENSTEIN:  Sure, but that wasn't my question; I wasn't asking about risk.

You would agree with me the more assets a utility builds, the higher its rate base, the more absolute returns it receives?

MR. COYNE:  I think this is a similar question that the Commissioner asked at presentation day, as I recall.  And, I think the answer is that if you invest more capital in the system, then that rate base will require more economic return in order to make that same investment.

But the return itself, if you measure as a percentage return, would stay the same unless the Board changed it. But, yes, more assets, more rate base --


MR. RUBENSTEIN:  More net income.

MR. COYNE:  Well, it translates to more capital required to make those investments, which requires more income in order to compensate it.  So that's the full picture, but it doesn't mean more return, from a relative standpoint.

MR. RUBENSTEIN:  Can I ask you to turn to page 106 of the compendium.  And I know, if you could just allow me a couple of minutes just to finish this section?

MR. JANIGAN:  Whatever is convenient for you, Mr. Rubenstein.

MR. RUBENSTEIN:  This a Hydro One investor presentation.  Do you see that?

MR. DANE:  Yes.

MR. RUBENSTEIN:  If we go to page 116 of the compendium?  This is page 111 of the presentation.

MR. JOHNSON:  Sorry, Mr. Rubenstein, can you give me that page, again?

MR. RUBENSTEIN:  Sure.  This is 116 of the compendium.  The slide is titled, "Capital plan to support rate base growth."  Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And you can see at the top, Hydro One is highlighting it plans to spend $11.8 billion in spending over the 2022 to 2027 period, and showing a chart that seems to be emphasizing the increase in, year over year, the compound annual growth rate during that period as compared to the previous period.

MR. DANE:  I see that.

MR. RUBENSTEIN:  So in fact utilities are selling to investors that increases in rate base is a reason to invest.  Fair?

MR. DANE:  I wouldn't agree with your characterization, selling to investors.  I think here, they are providing in an investor presentation the investment thesis of the company.  And, you know, laying out their -- the way their business operates and their expectations for important things to investors, like rate base.

MR. RUBENSTEIN:  And if we flip to page 128 of the compendium, this is a slide called, "Common share dividends."  Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And the third bullet point, under "Key points", says:
"Attractive and growing dividends supported by stable, regulated cash flows and planned rate base growth."

Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And it's talking about "a growing and sustainable dividend."  Do you see that, on the charts next to it?

MR. DANE:  I see that, yes.

MR. RUBENSTEIN:  And you would agree with me, investors like dividends?

MR. DANE:  I would agree that utility investors, part of their investment is the dividend that they expect to receive.  And so I think in this presentation and presentations from other companies in our proxy group, you will see similar statements about dividends.  That's an important part of their investment.

MR. RUBENSTEIN:  And so I read this slide saying Hydro One is telling the investor community its growing rate base, which comes from its increased capital spending, is increasing its dividend.  Correct?

MR. DANE:  Yes, I think that's part of it.

MR. RUBENSTEIN:  It seems pretty investor friendly to me.  Correct?

MR. DANE:  Again, they are presenting their -- Hydro One is presenting to investors on the company.  And part of that is going to be things that are important to investors.

There will be significant capital required, and so they, as any other utility, will highlight the changes in rate base, changes in dividends, et cetera.  So there's nothing different in this presentation than I would expect to see in any of our other proxy group companies, for example.

MR. RUBENSTEIN:  I wouldn't suggesting Hydro One is special in this regard.  But I am trying to show -- trying to help -- you know, maybe you can help me understand:  It seems to be that these -- I guess, if it's all companies have a similar things, for them, growing rate base, growing capital, increases dividends.  This is a good thing for investors?

MR. DANE:  Yes, that's part of the attraction for investors.  And that's part of the utilities' business, is attracting capital.  And so they would necessarily need to present this information to its investors.

MR. RUBENSTEIN:  And if the energy transition is a reason for the increased capital, that's also good for investors?

MR. DANE:  Can you repeat that question?

MR. RUBENSTEIN:  Let me phrase it a different way:  If the increased capital expenditures are in part due to the energy transition, that's also good for investors?  It's increasing the rate base, increasing the dividend.  Correct?

MR. DANE:  I would agree that can contribute to increases in rate base and dividends.  I think what we are studying here is the return required by investors on that capital.  And so the focus is not so much on the absolute level of increase or the absolute level of profits, but rather the return that investors are going to require.

MR. COYNE:  I know we are probably getting ready to go to break, but maybe you are moving on, so I can just make one more point, if I could, on this point, that, you know, another way to view the dividend growth is that it's necessary to show that kind of dividend growth to attract that investment.  So this is what equity investors are looking for.

And it's not unreasonable to expect that kind of dividend growth because that's what the industry is showing right now, if you look at our proxy group companies.  And it's one of the reasons why, if we get into the guts of the models, when you look at projected dividend growth for the industry, which drives the DCF model, if investors were expecting that type of dividend growth and Hydro One as you said is not an exception, it means that you can't put a three and a half percent dividend growth or a three percent dividend growth in the DCF model, and expect to produce a reasonable result, or a reasonable answer in terms of the cost of capital that's required for the industry to make these investments.

And that I would suggest is what we have heard from Dr. Cleary for example:  unreasonable inputs to a DCF model that are not based on realistic growth rates around dividends will get you an unrealistic cost of capital.

So your thesis is a good one in the sense it all needs to tie together, and that's one of the ways that dividends fits in the picture.

MR. RUBENSTEIN:  I think now is a good time for a break.

MR. JANIGAN:  Thanks, very much.  We are going to take a break to 3:30.
--- Recess taken at 3:11 p.m.
--- On resuming at 3:31 p.m.

MR. RUBENSTEIN:  Thank you very much, panel.  Can I ask you to turn to page 144 of to compendium.  Thank you very much. This is an interrogatory we posed to you, and it's a similar one to what we posed to LEI, that we talked about with LEI.  In the interrogatory, we say:
"LEI has outlined a number of OEB regulatory policy changes since 2006.  Appendix A to these interrogatories outlines a number of additional OEB regulatory/policy changes since 2011.  For each, please provide Concentric's view on how each would impact utility business and financial risk."

And then, on the next page and for the next couple of pages, you provide a table that shows the different changes and your assessment of the risk impact.  Do I have that right?

MR. DANE:  That's correct.

MR. RUBENSTEIN:  I am not going to walk through them, just a matter of time, but, as I read this and I -- we will just wait until it goes back up on the screen.  Put 144 up.

MR. RICHLER:  Mr. Chair, I understand we are having some technical difficulties with Zoom and calling documents up on screen.  Maybe we can just pause for a minute.  If you want to actually adjourn, I frankly don't know how long it will take.

MR. JANIGAN:  Okay.  Let's take five minutes.
--- Recess taken at 3:34 p.m.
--- On resuming at 3:44 p.m.

MR. RUBENSTEIN:  Thank you very much.  If we can turn to page 144 of the compendium.  This is the interrogatory we were talking about, and if we can flip to the next page.  Here you provide all the regulatory policy changes that were discussed in the LEI report and at Appendix A that we provided to you with respect to other changes.  You describe it and then you provide the risk impact for each of them; correct?

MR. DANE:  Correct.

MR. RUBENSTEIN:  And I won't walk you through all of them in the next three pages, but as I understand, on net it seems to me a reduction in risk due to OEB policy and regulatory changes; do I have that right?

MR. DANE:  Yes, our assessment -- our overall assessment was that the regulatory and policy changes somewhat reduced certain utility risks on an absolute basis.

MR. RUBENSTEIN:  Okay, thank you very much.  Can we now go to page 10 of your report.  Page 10 of the report, please.  Exhibit M2.  I think you have it on the screen.  Page 10, please, I think it's page 16 of the PDF.  So, that's page 10 of the PDF, but page 10 of the report which I think is page 16 of the PDF.  This is your cost of capital recommendation; correct?  Your overview?

MR. DANE:  Yes, that's correct.

MR. RUBENSTEIN:  And as I understand your evidence as it relates to Ontario Power Generation, OPG specifically, it's your opinion that they faced different and heightened level of risk compared to distributors and transmitters; you see this at the beginning of the second numbered point?

MR. DANE:  Yes.

MR. RUBENSTEIN:  And a couple sentences down later, you say:
"As such the base ROE recommendation of 10 percent understates the ROE needed to meet the fair return standard for OPG."

MR. DANE:  That's right.

MR. RUBENSTEIN:  And so, your recommendation is that any generic ROE that the OEB does not -- should not apply to OPG and that it should bring forward -- in its next payment amount applications for OPG-specific ROE; correct?

MR. DANE:  I would characterize it a bit differently.  I wouldn't say that any generic ROE doesn't apply.  I would say that in OPG's next rates application, our recommendation is that it could bring forward a proposal on a premium over the level that we have recommended here.

MR. RUBENSTEIN:  Is there a difference from what -- I am trying to differentiate if what you're saying is any different.  You're not -- as I understand, you don't believe the generic ROE would provide OPG with a fair return standard; correct?

MR. DANE:  That's right, we think it's too low.

MR. RUBENSTEIN:  And so, you're not recommending to apply it to OPG; correct?

MR. DANE:  This's correct.  And the reason that I clarified my response is that our recommendation is for a premium over that number.

MR. RUBENSTEIN:  And with respect to OPG's capital structure, do I understand for much of the same reasons you're also recommend that the capital structure for OPG be determined as part of its next payment amount application?

MR. DANE:  Yes, that's right.

MR. RUBENSTEIN:  And as I understand one of the reasons for that is generation is more risky than distribution and transmission; correct?

MR. DANE:  Generally, yes.  And there's also generally two types of generation, competitive generation and regulated generation and there is differences in risk between those two.  But even within the regulated segment I would agree with your question.

MR. RUBENSTEIN:  Can we go to page 25 of the compendium.  This is an excerpt of your evidence in OPG's last payment amounts proceeding.  No, sorry in the compendium, not the report.  And this is with respect to the part of that report where you were talking about the selection of the proxy groups that you were using, as I understand, with respect to evidence you provided regarding the appropriate capital structure; do I have that right?  Just to pinpoint where we are.

MR. DANE:  Yes, this is selection of proxy groups in OPG's 2020 rate setting application.

MR. RUBENSTEIN:  If we could scroll down, this is, as I understand what you said, in justifying why you in your proxy group they need to own regulated generation assets that are included in rate base.  You say:
"As it relates to rate setting process, OPG's assets represents 100 percent rate-regulated generation.  As such, it is important to exclude companies from the proxy group that bear no risks related to regulated generation.  The reason for this is that generation function is generally regarded by investors as being higher risk than electric transmission/distribution as stated by Moody's in its 2017 rating methodology for regulated electric and gas utilities.  Generation utilities and vertically integrated utilities generally have a higher level of business risk because they are engaged in power generation, so we apply the standard grade.  We view power generation as the highest risk component of electric utility business, as generation plants are typically the most expensive part of the utility's infrastructure, representing asset concentration and are subject to the greatest risks in both construction and operation, including the risk that incurred costs will either not be recovered in rates or recovered with material delays."

Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And is that still your view regarding the risk of generation compared to transmission and distribution?

MR. DANE:  Yes, I would say it is.  If I can just clarify, sorry, Mr. Rubenstein.  I will just clarify that in this case, and we have acknowledged this in our report, in the generic cost of capital proceeding the difficulty in establishing a proxy group specifically for OPG.  And because it's a pure play regulated generator it's the only one of its kind in North America, and so when we are looking specifically at OPG, in this case in 2020, that drove the importance of really trying to distill a proxy group.  We used a variety methods recognizing that no one was perfect.

MR. RUBENSTEIN:  Well, sorry, do you still agree with the position you say that the generation function is generally regarded by investors as being a higher risk than electric transmission and distribution?

MR. DANE:  I do, yes.

MR. RUBENSTEIN:  Okay.  And so, as I understand your proposal regarding ROE and capital structures as they would apply in your report, they would, at least for now, only apply to electricity distributors, electricity transmitters and natural gas distributors; correct?

MR. DANE:  Yes, yes.  I can agree with that.

MR. RUBENSTEIN:  And, as I understand sort of generally both your ROE and your capital structure analysis, you in one way or another are undertaking an analysis that requires the creation of a peer group of utilities; correct?

MR. DANE:  That's correct.  The ROE analyses rely on proxy groups of utilities, yes.

MR. RUBENSTEIN:  If we go to page 45 of your report.  45 of the report, please.  It's page 51 of the document.  You say this in the first sentence there:
"Because the ROE is a market-based concept, it is necessary to establish a peer group of companies that are both publicly-traded and comparable to Ontario's utility in fundamental business/financial respects to serve as a proxy for purpose of ROE estimation."

Do you see that?

MR. DANE:  I do.

MR. RUBENSTEIN:  And as I understand, what you're looking for are companies that are similar to Ontario's utilities for whom we want to set the ROE for; correct?  That's at a high level what we are doing?

MR. DANE:  Generally similar, yes.  Not perfectly comparable and we recognize that no one company will be a perfect proxy, that's why we have a group of utilities and try to compile it as broadly as possible.

MR. RUBENSTEIN:  And as I understand you created six proxy groups:  Canadian electric proxy group, US electric proxy group, Canadian gas proxy group, US gas proxy group, and then a combination of the Canadian electric and Canadian gas, you have the North American -- sorry, combination of the Canadian electric and US electric, you have North American electric proxy group, a combination of Canadian gas and US gas and North American gas proxy group; do I have that right?

MR. DANE:  Yes.  Our analyses include all of those proxy groups.  And then ultimately, for our recommendation, we focused on the North American proxy group that included all of the companies.

MR. RUBENSTEIN:  And so let's talk about who we want to create a peer group to compare against.  And based on our earlier discussion with respect to electric utilities, since we are setting for now electric distributors' and transmitters' ROE, we want to try to create a proxy group of electric distributors and transmitters.  Correct?

MR. DANE:  I don't think that's quite correct.  For the purpose of this analysis -- or this proceeding, which is a generic cost of capital, or establishing a generic cost of capital for all Ontario utilities, and that includes OPG as I have described, we also recommend that in OPG's next rate case, it can come forward with a proposal based on a premium it may require over that generic ROE.

MR. RUBENSTEIN:  Right now, your view is that the current ROE would not meet the fair return standard for OPG?

MR. DANE:  The current one of 9.21 and our recommendation of 10 percent, our analysis is that is -- it's too low; it doesn't fully reflect the risk profile of OPG.

MR. RUBENSTEIN:  And as I understand in Ontario, each of the electricity distributors and transmitter businesses that the OEB regulates are essentially a hundred percent regulated electricity and/or transmission companies.  Correct?

MR. DANE:  Yes, I think that's correct.

MR. RUBENSTEIN:  So they have about a hundred percent regulated revenue.  Correct?

MR. COYNE:  I would say they are close.  Hydro One has some unregulated, and I also believe that Alectra, as I recall, has some unregulated, but they are principally regulated utilities.  There are some unregulated businesses in the Ontario -- in the Ontario T&D utilities.

MR. RUBENSTEIN:  I don't want to go back to the investor presentation, but I think Hydro One says one percent of its regulators are unregulated.

MR. COYNE:  That's right.

MR. RUBENSTEIN:  Does that sound about right?  So essentially, generally speaking, it's either -- it's as close as you can get to a hundred percent, or a hundred percent. Fair?

MR. COYNE:  I don't know that we have statistics on how close they are to a hundred percent, but I would say that they are principally regulated electric and distribution utilities.

And if you look at our proxy group, they are very much the same.  Those numbers, for most of these companies, are 90 percent or more regulated utilities.

MR. RUBENSTEIN:  In Ontario, the electricity distributor and transmitter companies, they have no generation.  Correct?

MR. COYNE:  Other than OPG.  I don't recall if Hydro One has diesel units that serve remote aspects of its service area the same way that Hydro Quebec does.  I don't recall if there's any generation on their system at all.  But, if it's there, it's system-support related, diesel units in the outer limits of its service area.

MR. RUBENSTEIN:  But we would agree, in the grand scale of its assets, it's pretty de minimis.  Fair?

MR. COYNE:  I don't know the percent.  That's something I would look to Hydro One to produce for us.  But I would say, in the grand scale, it's probably small in relationship to the entirety of their assets.  Yes.

MR. RUBENSTEIN:  Let's turn to page 181 of the compendium.  We had asked you in SEC 45 -- it is page 181 of the compendium, yes.

We had asked you in this interrogatory:
"For each utility in the North American electric proxy group to provide a set of information, and included in part (c), a breakdown of their annual revenue by business type, electricity distribution, transmission generation, regulated natural gas and other."

Do you see that?

MR. COYNE:  I do.

MR. RUBENSTEIN:  And in your response, which you can flip to page 182, with respect to that part of the interrogatory, you didn't provide it by generation, distribution, transmission; you provided it against regulated revenue as a comparison of total revenue, and then regulated electric revenue as compared to total regulated revenue.  Do you see that?

MR. COYNE:  I do.

MR. RUBENSTEIN:  And if we go down the list, we see a number of utilities that have less than a hundred percent regulated revenue.  Correct?  I see Canadian Utilities Limited, NextEra, Southern; those really stand out.  Those are the ones that stand out to me.  Correct?  Fair?

MR. COYNE:  Yes.  Some are less than a hundred, just as they are in Ontario.

MR. RUBENSTEIN:  Well, we are not talking about 99 percent here.  We have some that are at 90 -- we have Canadian Utilities at 84 percent, NextEra at about 76.8 percent, Southern at 90?  That's not like in Ontario.  Fair?

MR. COYNE:  Well, as we discussed earlier, I don't have the precise statistics for Ontario.  So I don't know.

MR. RUBENSTEIN:  Did you look at -- when you were determining your proxy group, did you assess the Ontario mix of the distributors, transmitters, how much of their business is distribution, transmission, generation?

MR. COYNE:  We were generally aware of how they were structured, but we weren't selecting them as proxy group companies, so there was no need for us to do that.

MR. RUBENSTEIN:  Let's take a look at some of the utilities in your proxy group.  Can we start, and maybe the first one I will target is the first American one, Alliant Energy Corp., which is fifth on the list.  Do you see that?

MR. COYNE:  I am sorry, which company?

MR. RUBENSTEIN:  Alliant.

MR. COYNE:  Alliant, yes?

MR. RUBENSTEIN:  Alliant, sorry, Alliant Energy Corporation?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And if we can go to page 183 of the compendium, just so you understand where the next document is coming from, it is from their 2023 annual report.

MR. COYNE:  Right.

MR. RUBENSTEIN:  And if we flip the page to 184?

MR. COYNE:  I am with you.

MR. RUBENSTEIN:  This is, and I am going to show you, this is note 3, PP&E table.  Do you see that?

MR. COYNE:  I do.  Yeah.

MR. RUBENSTEIN:  And I am going to look at Alliant Energy.  You will see electric plant, and then it's broken down by some categories.  Do you see that?

MR. COYNE:  I see that.  Yes.

MR. RUBENSTEIN:  And as I see that, in the first column for 2023, company-wide, they have about $9.18 billion in generation assets in service?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  And total assets of about $18.7 billion.  Do you see that?

MR. COYNE:  What year are you in?  What year are you in?

MR. RUBENSTEIN:  Total electric assets of about 18 -- do you see, in 2023?

MR. COYNE:  Okay.  I do see that.  Yes.

MR. RUBENSTEIN:  So you see total electric assets of about $18.7 billion.  Correct?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  And so half of its electric assets are generation assets?

MR. COYNE:  Just about, yes.

MR. RUBENSTEIN:  Okay.  So you would agree that Alliant is very different than the Ontario distributors and transmitters.  Correct?

MR. COYNE:  When you say very different, you know, different in the eyes of an investor?  I would say, no.  They are a company that's in the regulated electric utility industry, they are covered by Value Line.  So, from an investor perspective, I wouldn't say that they are very different from Ontario's utilities.

They are different in respect that they are vertically integrated, but they are regulated in this function, and they have protective mechanisms that allow them to recover the costs of those generation assets.

So, from an investor perspective, we think that they are considered to be similar enough for purposes of this type of analysis.

MR. RUBENSTEIN:  Well, maybe I will take --


MR. COYNE:  As Mr. Dane said earlier, similar does not mean exactly alike.  But they do have generation assets.

MR. RUBENSTEIN:  All right.  But you would agree with me that compared to Ontario's utilities, electricity and distributor transmitters, they don't have anything close to 50 percent of the electric asset in generation.  Fair?  We can agree with that?

MR. COYNE:  I think that's fair.

MR. RUBENSTEIN:  Okay.  And as I think we talked about before, and Mr. Dane agreed, generation assets are regarded by investors as being a higher risk than electric transmission and distribution.  Correct.

MR. COYNE:  We did agree with that.  Yes.

MR. RUBENSTEIN:  Okay.  So let's look at another one in your proxy group.  That's Ameren -- I am, again, not sure I am -- you will correct me if I am pronouncing this incorrectly.

MR. COYNE:  Closer.

MR. RUBENSTEIN:  And if we can go to page 185, this is an investor presentation.  Page 185 of the compendium, please?

And if we flip to the next page?  And on the right-hand side, you will see a column that talks -- sorry, a figure that shows their regulated infrastructure rate base?

MR. COYNE:  I see that.

MR. RUBENSTEIN:  If we take a look at 2023?  When I do the math, I see about 66 percent of the electricity is electricity transmission and distribution, about 13 percent is natural gas distribution?

MR. COYNE:  I see that, yes.

MR. RUBENSTEIN:  And so about 34 percent is neither electricity transmission and distribution or gas distribution.  Correct?  Sorry, 34 percent is neither electricity transmission and distribution, and more than 20 percent is electricity generation.  Fair?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And that, as I understand, also includes coal generation facilities; correct?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  All right, and so you'd agree with me that Ameren is also not like Ontario distributors and transmitters; correct?  They have a large generation component?

MR. COYNE:  In that respect, no.

MR. RUBENSTEIN:  Can we move on to the next page?  This is Duke Energy Corporation.  They are also in your peer group; correct?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  If we can turn to page 187 of the compendium -- sorry.  If we can flip down to 190 of the compendium, this part says "Duke Energy at a glance."  Do you see that?

MR. COYNE:  Yes, I see that.

MR. RUBENSTEIN:  And, here, their financial statements don't break it out in the way that we can compare exactly, but you would agree with me that Duke Energy has a very significant generation --


MR. COYNE:  Yes, I do.

MR. RUBENSTEIN:  And, as I understand, the first bullet point on the right says it owns approximately 54,772 megawatts of generation capacity.

MR. COYNE:  That's right.

MR. RUBENSTEIN:  And, just to put that in perspective, my understanding, that's more than the entire Ontario generation capacity.  Does that sound about right to you?

MR. COYNE:  I don't know the entirety for Ontario.  I don't know if my colleagues do or not.

MR. DANE:  Yes, I am not sure.

MR. COYNE:  They are a large company.

MR. RUBENSTEIN:  And, as I understand, you will see on the first sort of pie chart on the left, as I understand, 44 percent of their generation fleet is in natural gas and fuel oil; correct?

MR. COYNE:  Yes, that's correct.

MR. RUBENSTEIN:  Twenty-nine percent in coal?

MR. COYNE:  Right.

MR. RUBENSTEIN:  And would you agree with me that coal, as compared to some other generations, has an added risk level due to environmental regulations and state clean energy policies?

MR. COYNE:  I would.

MR. RUBENSTEIN:  And they have 17 percent in nuclear?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And I think your evidence in the OPG proceeding is you think nuclear has, even in the United States, I believe, has an added level of risk; correct?

MR. COYNE:  Yes, I would.

MR. RUBENSTEIN:  All right.  And so would -- Duke, with its large generation fleet, you'd agree with me that it's really nothing like Ontario's distributors and transmitters?

MR. COYNE:  Nothing like, in the fact that it is a vertically integrated utility compared to a T&D company.  But, again, from an investors' perspective, when they look at this industry, they look at regulated utilities as being similar investments.  And it comes back to the basic point I made a few moments ago, that, from an investors' perspective and from this Board's perspective, "similar" is the standard for whether or not they are appropriate to be included in a cost-of-capital analysis as comparators.

And, if you go down -- you're pointing out some examples of companies that have generation in their portfolio.  If you look at the market and how the market views these companies, from our analytical standpoint, you will not see a difference in those that have generation assets versus those that are pure play, T&D companies, nuclear or otherwise.

So, insofar as the market is concerned, these distinctions are not showing up as differentiating Ontario's utilities from these companies.  And the reason for that is that they operate under regulatory frameworks where the costs and risks associated with these investments are managed effectively and constructively, much like they are here, in Ontario.  And so, from an investor's perspective, they -- I think they would find it quite limiting if they were just looking for pure play, T&D companies.  They generally look for a broader set of investments in the sector to invest in, and that is why these companies are quite successful as utilities.

MR. RUBENSTEIN:  Yes, and I wouldn't suggest that investors don't want to invest in vertically integrated utilities, but there is a difference between a vertically integrated business, utility, and a pure transmission and distribution company; correct?

MR. COYNE:  Operationally, yes.  Again, through an investor's eye, we don't see it showing up in our data.  Recall that we have a total of 26 companies in our proxy groups, and, if we were to screen those companies for those that have nuclear generation or those that have no generation at all, we wouldn't get a materially different result from that using the entirety of the proxy group.

MR. RUBENSTEIN:  Did you do that analysis, though?

MR. COYNE:  We have.

MR. RUBENSTEIN:  Where is that?

MR. COYNE:  We have -- if you'd like, we could share it with you.

MR. RUBENSTEIN:  Is it in the report?

MR. COYNE:  We sensed where you were going with this compendium, and we ran the numbers.  It's -- so, if you'd like and if the Board is pleased with it, we would be glad to provide that analysis.

Basically what we have done is we have sorted our analysis according to those that have generation and those that don't, and the number comes out to be pretty close to 10 percent, depending upon how you screen it.

MR. RUBENSTEIN:  I guess I will take the undertaking.

MR. COYNE:  Is that an undertaking?

MR. RUBENSTEIN:  Well, I mean I am -- somewhat, in that you're providing this late in the day, even though you didn't provide some of the information we asked you --


MR. COYNE:  Well --


MR. RUBENSTEIN:  -- for in the interrogatory.

MR. COYNE:  -- we received -- if I may, we received this compendium yesterday, and we are responding to that which is being presented to us today.

MR. RICHLER:  So we can note that as Undertaking J2.4.  And, just for the record, can I maybe ask the witnesses to summarize what it is exactly that you'll be filing?
UNDERTAKING J2.4:  TO CLARIFY WHETHER OR NOT THERE IS A DIFFERENCE FROM AN INVESTOR STANDPOINT IN COMPANIES THAT OWN LARGE FLEETS OF GENERATION VERSUS THOSE THAT ARE PURE T&D COMPANY, AND IS THERE A DIFFERENCE FOR COMPANIES THAT OWN NUCLEAR ASSETS VERSUS THOSE THAT DON'T.

MR. COYNE:  We presented an analysis with a group of proxy companies that totalled 25 companies in total, and we screened them in various different ways, and I think the question pertains to our electric proxy group, and I think the question that's being asked of us is there, at least as I perceive is being asked of us, is whether or not there is a difference from an investor standpoint in companies that own large fleets of generation versus those that are pure T&D company, and is there a difference for companies that own nuclear assets versus those that don't.

So, sensing that's where this compendium was going, we tested that with our data set last night and looked at the results for those companies.  That would fall into three different buckets, those that were more or less pure play, T&D companies, those that had generation assets that were vertically integrated, and then, from those, a subset that were substantial nuclear generators.

And, when we ran those numbers, there wasn't a material difference in the end result.  Our results come out to about 10 percent as the required rate of return.

MR. RUBENSTEIN:  Well, I am happy for Mr. Coyne to provide the information.  I just note two things:  One, in SEC 45, we asked for information of the proxies, broken down by business type, which was not provided.  And I am okay with the information, but I am somewhat at a disadvantage if it's just, you know, a copy of the documents that have all the underlying information and so that we can then see what are the asset mixes of how you have done the breakdown.  If all that is provided, that's okay, but, you know, I am somewhat left in a position of disadvantage.

MR. SMITH:  Well, we will give it an undertaking number, and we will provide information.

MR. RUBENSTEIN:  Well, will you also provide all the supporting information into that calculation, including the breakdown of the business types of each of the -- when, if you're doing your splitting up the various companies into different buckets, can we have an understanding of how you've done that and what the different make-ups of each of those companies are that you're putting in each of the groups?

MR. SMITH:  Well, we will just ask Mr. Coyne if he has the information in that way.

[Witness panel confer.]


MR. COYNE:  Mr. Trogonoski is reminding me that the initial information that you requested for this report is not reported the way you've asked for it, but -- and that's the reason for that not showing up in that interrogatory.  But we do know which companies have generation and which companies have nuclear generation fleets, so we can pull those companies out of our data set and then look at the remaining pool of companies as being representative of the pure play, T&D company that's suggested in your line of questioning.

MR. RUBENSTEIN:  Okay.  Well, I don't want to spend much more time.  I ask that you provide the information, the backup information, and a detailed explanation of what you have actually done and how you have categorized the companies.

MR. COYNE:  For sure.

MR. RUBENSTEIN:  I won't take you through --


MR. RICHLER:  Sorry.  Mr. Chair, do you want to note that as a separate undertaking or just roll it into the previous one, just for the record?

MR. JANIGAN:  I think it's probably best to roll it in.

MR. RUBENSTEIN:  I won't walk through all of the other companies in the compendium, but you would agree with me on -- just for reference, on page 193, we have information from NextEra.  You would agree with me they have a very significant generation fleet?

MR. COYNE:  They do.

MR. RUBENSTEIN:  And on page 195 of the compendium we have Pinnacle West information; and you would agree with me they also have a very significant generation fleet?

MR. COYNE:  They do.

MR. RUBENSTEIN:  And on page 197 we have Southern Company; and I believe they also have a very significant generation fleet?

MR. COYNE:  They do.

MR. RUBENSTEIN:  And as I understand, in fact, one of its operating utilities Georgia Power owns almost half of the Vogtle nuclear power plant; is that correct?

MR. COYNE:  Just completed and has come online this past year.

MR. RUBENSTEIN:  And you would agree with me that the expansion of the Vogtle power plant has been quite a significant cost overrun and delay; I think it's now up to it was up to seven years and I think about $17 billion overrun?

MR. COYNE:  I don't know what the final cost was of the facility, but it was -- we call it a mega-project and the only thing that we compare it to in North America of that size and scale is the Darlington refurbishment.

MR. RUBENSTEIN:  Well, I guess it's good for OPG that there was elsewhere like the Vogtle plant; but you would agree with me the Vogtle facility had a legendary cost overrun if I may say?  If I may put that it way.

MR. COYNE:  It was a significant cost overrun to be sure.

MR. RUBENSTEIN:  And on page 199 of the compendium we have XL Energy; and I believe you'd agree with me they also have a significant generation fleet?

MR. COYNE:  They do.

MR. RUBENSTEIN:  In fact, as I understand it the only two US companies you used in your proxy that I have been able to determine has no material if any generation assets is Exelon and Eversource energy; does that sound about right to you?

MR. TROGONOSKI:  It does.

MR. RUBENSTEIN:  So, after we all we have gone through in all of these peer group companies; is it fair to me that they do not in fact at all look like the group that you plan to apply the generic ROE to, electricity distributors and transmitters?

MR. COYNE:  I would say that they are not exactly the same, but I will come back to stating what I did before that from an investor's perspective they are similar.  And the reason that they are similar is that they also operate on regulated structures.  There will be no utility, you know, if one were to look, it would be convenient if they that were the case, if one were to look for a set of utilities that are traded in the public markets that looked like Ontario's utilities, you couldn't find a proxy group that would provide that service for you.  So, you need to look to a broader sample in the industry of not just Canadian companies, but US companies to even come close to be able to meet that objective.  And it's the reason why LEI took that approach, it's the reason why Nexus took that approach, if you want to -- if you want objective market information about how investors view the sector you need to look to that data, and then to the extent you need to make adjustments you could make adjustments off of your market data but you need to start there.

MR. RUBENSTEIN:  Okay.  So, is that the real reason why you're using this -- and it sounds like a criticism and I don't even mean it like that -- is that there is just simply not enough pure electricity distributor transmission companies and you need a large enough proxy group, and so the next level up, I guess, the next group is vertically integrated utilities?

MR. COYNE:  Yes, I would say that -- well, what you do is you look to value line, of course, we all know groups buckets of companies according to their investment profiles, and value line defines this universe of electric utilities that most of us that do this work rely on.  And we sample from that value line of electric utilities that they portray to investors as being similar, and we adopt a similar view in our analysis.  And then so the answer to your question is, yes, that's the industry sample that we would begin with.  And then to the extent that we need to make adjustments for business profile or business risk from that central group of companies, we could make them from there.  And if you note in our recommendations, that our equity ratio, our recommended equity ratio is 45 percent, so that already has a built in 7 percent discount off the capital structures of the sample of companies from which this group comes from.  So, we are already treating Ontario's T&D companies as a low-risk group of companies, otherwise the recommendation would be 52 percent, but it's 45 percent.  So that's built into our analysis.

MR. RUBENSTEIN:  Can we go to page 79 of your report.  If we can go down where you say comparison to other authorized ROEs.  And in the next table you provide -- sorry, on the next page there's a table; do you see that?  And what I see when I read this is it relates to ROE for electricity utilities in Ontario.  The ROE is -- in Ontario is closer to other Canadian jurisdictions, slightly higher than the average, slightly lower than the medium, for US utilities it's materially lower in Ontario?

MR. COYNE:  That's correct.

MR. RUBENSTEIN:  And so, we asked in SEC 47, it's not in the compendium, to provide the underlying information which you provided on a confidential basis.  And you provided it confidentiality because as I understand it's from a third party subscription service; does that sound about right?

MR. COYNE:  Could you repeat the question?

MR. RUBENSTEIN:  We had asked you for the underlying data for this table?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  For the US electric mean in SEC 47, and you provided it on a confidential basis?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And it was confidential because it was a third party service that collects the data, I guess?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  All right.  So, I have reviewed the data and can we agree that what you have done is you have taken an average number of utility ROE decisions between January 1st, 2023, and May 31, 2024?

MR. TROGONOSKI:  That sounds right, yes.

MR. RUBENSTEIN:  But the comparison point in Ontario is only the 2024 rate year; correct?

MR. COYNE:  Well, for Ontario that 40 percent has been in place since I have been coming to Ontario, so...

MR. RUBENSTEIN:  I am talking about the ROE.

MR. COYNE:  A couple decades -- oh.

MR. RUBENSTEIN:  Sorry, I am talking about ROE you are comparing its 9.21 and that's for the 2024 year; correct?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  And, in fact, in 2023 rate year the ROE was 9.36 percent; correct?  This is in your report on page 92 if you want to refer to it.

MR. TROGONOSKI:  That's correct.

MR. COYNE:  That's correct, yes.

MR. RUBENSTEIN:  And so, for the data you use for the US median you are using utilities that include as well as I understand -- sorry, the data used for utilities in the US median, those utilities include primarily vertically integrated utilities; correct?

MR. COYNE:  I would say, based on the sample, that's probably likely so.

MR. RUBENSTEIN:  And would you take it, subject to check, and we provided the calculations to your counsel earlier to pass on to you, that when you include only distributors and transmitters as it's defined in the spreadsheet, the average drops 37-basis points to 9.29 percent?

MR. COYNE:  Over the same period, yes.  We seem to think yes.  So, let me say subject to check.

MR. RUBENSTEIN:  Okay, thank you very much.  And regardless if you're using the average or the median or the number I just gave you, your recommendation is a base ROE of 10 percent; correct?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  So, it's materially higher?

MR. COYNE:  Higher than -- I am sorry, what's your frame of reference?

MR. RUBENSTEIN:  9.21, 9.67, or the average, the median that I just gave you of 9.29 of just electricity and transmitters in the electric sample.

MR. COYNE:  Well, I guess they are not directly comparable because our 10 percent is based on current and forward-looking market data and these are historic and trailing returns.  So, yes, 10 percent is higher than those numbers, whether or not it's material or significant, I guess I won't opine on, but it's higher.  But it is a forward-looking number versus these numbers that are historic returns over the period of time we just discussed, so they are not directly comparable.  We all know that interest rates have gone up, the cost of capital has gone up over that period of time, so you have to be careful about comparing them as if they were directly comparable.

MR. RUBENSTEIN:  Now, I reviewed many of the decisions in that confidential spreadsheet and I went through the dockets and looked at the decisions and, admittedly, a lot of them are settlements, but a couple were litigated decisions and I want to talk about a couple of them.  Maybe we can go to page 203 of the compendium.  This is in Oncor --


MR. COYNE:  Counsel, could we have just a minute?  And I think I want to clarify --


MR. RUBENSTEIN:  Sure.

MR. COYNE:  -- the numbers that we just gave you, to make sure that my answers are accurate.

MR. RUBENSTEIN:  Sure.

MR. COYNE:  And maybe I should have been listening very carefully to your question:  I think, were you characterizing these decisions as US T&D decisions?

MR. RUBENSTEIN:  Yes.

MR. COYNE:  Okay.  So they are transmission -- excuse me, they are distribution company decisions.  For the most part, transmission is regulated by FERC and those decisions are not included in that dataset.  And they are almost all universally higher than these numbers; they range from 10 to -- in my experience, anywhere from 10 to 13 and a half percent, depending upon when they were set.

So, to answer your question accurately, that would not be the baseline for the average US T&D company.  It would be a blend of both of those returns.

MR. RUBENSTEIN:  Well, just to be clear, I think there are some transmission companies in there; I think there is a couple.

MR. COYNE:  Yeah.  But, for the most part, most transmission is regulated by FERC.

MR. RUBENSTEIN:  Fair enough.  So I would like to take you to one of those litigated decisions in the US.  And this is from page 203.  This is a decision of Oncor Electric Distribution, which as I understand based on the information, services about 13 million customers in Texas?  Does that sound about right?

MR. DANE:  They are a large company.  I don't know the exact customer count --


MR. RUBENSTEIN:  That's fair.

MR. DANE: ...but take that, subject to check.

MR. RUBENSTEIN:  And so as I understand how the Public Utility Commission of Texas process works, there is a rate hearing before an administrative law judge who makes a decision or, really, a recommendation.  And then the PUC commissioners can then modify that recommendation, and turn that into a formal order?  Does that sound about right?  Closer to the FERC model, I guess?

MR. DANE:  Right.  The ALJ makes a proposal that the commission either accepts, denies or modifies.

MR. COYNE:  Now this is in Texas; is that your question?

MR. RUBENSTEIN:  Yes.  I am just --


MR. COYNE:  Okay, yes.  Because --


MR. RUBENSTEIN:  Because the baseline of how the system works, they are to go through the --


MR. COYNE:  That model varies, by state.

MR. RUBENSTEIN:  Fair.  I am just talking about in Texas.

MR. DANE:  This is for the Public Utility Commission of Texas.

MR. RUBENSTEIN:  Yes.  And so can we to page 205?  This is where the -- now, this is the commission decision, under "Rate of return"?

MR. RICHLER:  Mr. Chair, I am sorry, but I am told that we are having some more technical difficulties, and we are not able to pull up the proper references.  So I am afraid we might need to take another short break.

MR. JANIGAN:  We will take another break.
--- Recess taken at 4:27 p.m.
--- On resuming at 4:37 p.m.

MR. JANIGAN:  Please be seated.

MR. GARNER:  Mr. Chair, it's Mark Garner.  May I bring up, on a point of order, about an earlier thing?  With regards to this Undertaking J2.4, in which Mr. Coyne provided testimony about some work he has already completed, I am wondering if I can look to OEA and their counsel, if that could be produced forthwith, i.e., in time for it to be viewed tonight, since the work is apparently being done, and it is the basis of Mr. Coyne's testimony this afternoon.

And therefore, even though there may be other work that may be done, I would be -- I think some people might be interested in what was the basis of the statements he made this afternoon.

MR. SMITH:  I don't mind producing it as quickly as we can.  I guess I just have to ask the panel how quickly that can be done?

MR. GARNER:  Well, I guess my question back would be there were statements made on the basis of something that was done, and I am asking for whatever that something was to be produced.

MR. JANIGAN:  It is readily available?

MR. COYNE:  Commissioner, we can make it available tonight.

MR. JANIGAN:  Thanks.

MR. GARNER:   Thank you, Commissioner, thank you, Mr. Coyne.

MR. COYNE:  You are welcome.

MR. RUBENSTEIN:  Can we go to page 205 of the compendium?

And so this is that Oncor decision that we were just discussing, in Texas.  I just want to read -- do you see under the rate of -- do you see the "Rate of return" section?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And this is what it says:
"The ALJ determined that a reasonable range for Oncor's return on equity be from 8.9 percent to 9.7, and recommend the commission adopt a midpoint of 9.3 as the best approximation of an appropriate return on equity for Oncor.  After consideration of the record evidence, the Commission determined that a return of equity on 9.7 percent is appropriate for Oncor.  Electric utilities face increasing inflation and less favourable short-term, long-term rates than in recent years, which saw a steady decrease in utility returns on equity.
"Furthermore, in establishing a reasonable return on invested capital, the commission has the authority to consider the efforts of utilities in conserving resources, the quality of service, efficiency of operations and the quality of management.
"The commission recognizes Oncor's high performance through its service territory in minimizing the number and duration of outages, maintaining system frequency and responding to storm damage and restoring power to customers.
"The commission also recognizes however that Oncor could improve the timing of and reduce the delays in its interconnect.
"For the reasons discussed above, the commission determines 9.7 is the appropriate return on equity for Oncor."

Do you see that?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  So it would seem that the 9.7 percent that the commission adopted as compared to the 9.3 that was suggested by or recommended by the administrative law judge's decision is not based on an appropriate DCF or CAPM or risk premium, but on a policy decision by the regulator with respect to other matters.  Correct?  That it had done a very good job, and it was -- it had high performance in its service territory.  Fair?

MR. DANE:  I don't know that that's the case.  And I am just focusing on the part of the first paragraph, the second sentence, that says, "After consideration of the record evidence", in the range provided by the ALJ.

MR. RUBENSTEIN:  Well, in determining the decision between moving from the recommended 9.3, which was in the middle of the range, to the high end of the range, the commission seems to be suggesting that it is primarily based on a bunch of other things:  efforts of the utility in conserving resources, quality of service, efficiency of operations, quality of management, its high performance by minimizing outages, et cetera.  Fair?

MR. DANE:  Those were considered, but it's clearly not all that they considered, because they describe the record evidence.

MR. RUBENSTEIN:  Well, presumably the record evidence is that quality of service.  Fair?  That would be part of that record?

MR. DANE:  And I would expect it would also be, as you described, the DCF, CAPM, other models run by experts in that case.

MR. RUBENSTEIN:  Yes, sure.  But my point is that they also considered other matters, correct, in determining the 9.7 as opposed to the 9.3?  Fair?

MR. DANE:  Yes, that's fair.

MR. RUBENSTEIN:  And so when, for example, Mr. Ruby said yesterday in his opening that the Board should be trying to find an ROE that meets the fair return standard and not implementing other policy goals, we can agree that at least this regulator considered other policy goals in setting its ROE?

MR. DANE:  This regulator certainly considered other factors, and primarily they are economic factors related to inflation and interest rates.  So that's -- I wouldn't classify that as policy.

In terms of the focus of the remainder of this paragraph, it's describing Oncor's performance.  So, in terms of their regulation of Oncor and its operations, I wouldn't classify that as policy.

MR. RUBENSTEIN:  Well, it's things that are moreso than just the financial model.  Fair?

MR. DANE:  They considered other factors outside the financial data, in this case.

MR. RUBENSTEIN:  If we can turn to page 206 of the compendium.  This is a decision, another decision from the Public Service Commission of Maryland.  This is a Baltimore Gas and Electric Company decision; do you see that?  Page 206 of the --


MR. COYNE:  Yes.

MR. RUBENSTEIN:  And if we go to page 242, we get to the findings, essentially -- well, sorry, not 242; that's definitely not it.  Page 224.

MR. COYNE:  At 224?

MR. RUBENSTEIN:  Yeah.  And if you go down to the last paragraph, the commission finds:
"The Commission finds that the ROE of 9.5 percent for BG&E's electric distribution service and 9.45 percent for BG&E's gas distribution service are supported by the evidence and consistent with the statutory and other legal standards."

Do you see that?

MR. COYNE:  I see that, yes.

MR. RUBENSTEIN:  If we flip to the next page, the commission says in the last paragraph:
"The commission, in light of recent law, policies that are ushering in a reduction in the use of gas and increases in electrification prefers a higher ROE for electricity distribution as a reflection of a policy shift.  The slightly lower gas ROE should incentivize BG&E, a dual-fuel utility, to invest in electric distribution services rather than gas distribution."

Do you see that?

MR. COYNE:  I do.

MR. RUBENSTEIN:  So I see this as at least this regulator, with this utility, raising the electricity ROE as compared to gas on the basis of a policy decision to incent electricity over gas.  Fair?

MR. COYNE:  Maybe you could repeat your question?

MR. RUBENSTEIN:  Sure.  I read this as at least one regulator with respect to this one utility is determined to have the electricity ROE above the gas ROE on the basis of a policy decision to incent electricity over gas.  Is that fair?

MR. COYNE:  Well, I don't -- I guess I want to break apart your question, because there's a lot in it.  When you say a policy decision, I don't see the regulator making a policy decision.  And they are talking about recent laws and policies, so I am assuming that this Board is implementing the State of Maryland, or perhaps federal law and policies.  But, yes, there is a policy element to its decision of the 9.45 versus the 9.5.

MR. RUBENSTEIN:  So, again --


MR. COYNE:  And that is reflected in this sentence, and its thinking, yes, that five basis-point differential.

MR. RUBENSTEIN:  Yeah, that's fair.  But a mandated policy decision from the government that's -- or the laws of the state, that's fair.

And so you would agree with me here, again, that the decision here is not a pure mathematical calculation?  There is a layer of policy with respect to the setting of the ROEs in this proceeding.  Fair?

MR. COYNE:  In this particular case, yes.  In this case, this is a dual-fuel utility.  And you might recall the discussion we had earlier about your Brattle exhibit, that talked about the different risk for electric versus gas distributors.

So, in this case, a dual-fuel utility may be directed in this manner, unless the commission is compromising safety and customer service.  And obviously, they are expressing or they are articulating what they believe is a policy preference for electricity over gas.

And, in this case, they provide the same equity ratio, of a 52 percent equity ratio.  So they didn't distinguish that.  They did distinguish the ROE, however.

MR. RUBENSTEIN:  That's fair.

MR. COYNE:  And, in this case, you know, I think that this five -- you know, I guess I wonder about the wisdom of this decision in terms of thinking that a five basis-point differential will fundamentally shift Baltimore Gas and Electric's decision to invest in its gas business or electric business but --


MR. RUBENSTEIN:  I am not asking if you agree or disagree with the decision.  I just want to understand if ultimately the proxy groups indirectly or directly include operating companies which have different authorized ROEs, and that impacts the numbers, and if those authorized ROEs include not just mathematical calculations as policy decisions are they truly comparable to the work we are doing in this exercise?

MR. COYNE:  Well, first of all we have used three models the DCF, and the CAPM, and the risk premium.  The only one of those three models for which ROE decisions by other regulators is an input is the risk premium model.  So, one of the three models would contain those decisions that you refer to.

MR. RUBENSTEIN:  Directly.  But you would agree with me that the others indirectly because they obviously take into account the financial aspects of those companies and the higher the ROE, all else being equal, you will have better financial result; fair?

MR. COYNE:  You can't take that entirely out of the market data, the only place where it's a direct input is in the risk premium model.  Yes, would a very bad or a very positive decision impact earnings outlook for a company by the time you role it up to the holding company?  I guess it depends on the size of that holding company.  But I would accept the premise that it could impact the risk premium result, but take it to a higher level, and I think implicit in your question is:  Are decisions of regulators impactful to the modelling results that we are bringing here and behind a recommendation.  I would say to a certain extent, yes, and I would say they also impact the views of investors.  And it is also the case with this Board and others that they always exercise and inform judgment when looking at the market data and examining the results from experts such as ourselves in rendering their decisions.  And inevitably as long as they satisfy the legal requirement of determining a fair return standard, then I would expect that this and other boards use some discretion.

Just -- so, I don't think -- the sign of discretion here in determining where within a range as long as they're satisfying in the US open Bluefield standards and in Canada if they are satisfying Northwestern and the fair return standard, then I think that these regulators are operating within their discretion.

MR. RUBENSTEIN:  Can we turn to page 6 of the compendium?

MR. COYNE:  Page 6?

MR. RUBENSTEIN:  Yes, this is a response to Staff 17 where  you were asked in part (b):
"Please provide real world examples of Ontario utilities being unable to compete for investment capital on a comparable basis with North American peers."

Do you see that?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And in your response you say:
"Concentric's view so not that Ontario utilities have been unable to compete for investment capital for North American peers, but rather that the level of equity thickness in Ontario does not concurrently meet the comparable return standard of the fair return standard and thus not providing investors comparable risk-adjusted returns."

Do you see that?

MR. COYNE:  I do.

MR. RUBENSTEIN:  I just want to go back to the question.  Are you aware of any real world examples of Ontario utilities being unable to compete for investment capital on comparable basis with its North American peers?

MR. COYNE:  I would say that every Ontario utility is not competing at, by and large, on a comparable basis with its North American peers.

MR. RUBENSTEIN:  Are you aware of any Canadian utility that is unable to raise equity or debt on reasonable terms?

MR. COYNE:  No, I am not and that's not the -- if you look  at the, if you look at how we finish the answer to the statement, our view isn't that Ontario's utilities cannot raise the capital that they need.  The competitiveness of their ability to continue to raise that capital and the ability to satisfy the fair return standard is the crux of the matter.  And the crux of the matter is today's allowed equity ratios do not satisfy the fair return standard, and today's equity ratios do not allow Ontario's utilities to compete against their North American peers on a comparable basis.  Now, does that mean they will go out tomorrow and not be able to raise debt capital?  Probably not.  But does that mean that as they go to capital markets to raise the debt and equity that they need versus and an Exelon, or a Duke, or the other companies we described, if they look at the strength of those balance sheets and the credit metrics that they provide and the strength of Ontario's utilities on a risk-adjusted basis, I think they are going to say I prefer the company with the stronger balance sheet, that's just basic finance.

MR. RUBENSTEIN:  But that hasn't happened yet?

MR. COYNE:  I am not aware that it's prevented Ontario's utilities from raising the capital that they need, but recall it's a three-prong stool, the fair return standard.  And you're referring to one prong of that fair return standard by suggesting that if they can raise the capital they need that that may be sufficient, or at least I am hearing that in your question.  But that's not sufficient to satisfying the fair return standard.  It also needs to be comparable, and 40 is not comparable to 52.

MR. RUBENSTEIN:  They are different, I think I do accept that, I was just asking a question --


MR. COYNE:  I am just answering it.

MR. RUBENSTEIN:  -- about your experience.  Can I ask you to go to page 4 of the compendium, this is an attachment to SEC 54.  Can we go to page 5.  And am I correct that you have done work, cost of capital work, in Alberta; correct?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  So, you're familiar with the Alberta landscape?

MR. COYNE:  Very much.

MR. RUBENSTEIN:  And as I am looking at this table what this table, as I understand, shows is the equity ratios for Ontario electrics, and then various other Ontario segments, and then against the Alberta electric average, and Alberta gas average, US electric average, US gas average; correct?

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And you see since 2009 Ontario has been at 40 percent?

MR. COYNE:  On the electric side, yes.

MR. RUBENSTEIN:  Yes.  And Alberta electrics in 2009 were at 40.5; do you see that?  For a few years.

MR. COYNE:  Yes.

MR. RUBENSTEIN:  And then in 2013 they dropped to 39.5.

MR. COYNE:  That looks about right.

MR. RUBENSTEIN:  And then in 2016 they dropped to 36.75 and stayed that way until 2008, and then in 2008 till today they are at 37 percent?

MR. COYNE:  That's right.

MR. RUBENSTEIN:  And so, Alberta electric utilities have a materially lower equity ratio for electrics than Ontario; fair?

MR. COYNE:  They do, yes.

MR. RUBENSTEIN:  And when they dropped from 39.5 to 36.75, did Alberta see a flight of utility investors?

MR. COYNE:  What I saw as a result of that was, and this has occurred over the last decade or so, is a degradation of the investment environment in Alberta, from an investment standpoint.  And, as a result, today UBS, for example, ranks all the jurisdictions that it covers -- and today it ranks Alberta 5 on a scale of 1 to 5.  And we see it in credit rating reports for Alberta's utilities as well.

So, there is a lot of concern about the regulatory framework in Alberta and its adequacy in its support for those utilities.  But to your question more directly, yes, we have seen a flight of capital out of Alberta, companies that, for example AltaGas investing in WGL, we have seen other companies in Alberta looking for investments actively outside of Alberta because of the concerns about the adequacy of, not just returns, but also other regulatory provisions.  I won't get into the saga, the Stores block decision and all of its progeny, but there have been some very -- it's not considered a strong climate from an investment standpoint at this point in time.

MR. RUBENSTEIN:  And just so I understand though, are Alberta utilities -- were they unable to attract capital on reasonable terms, or at least comparable to Ontario?

MR. COYNE:  Not comparable to Ontario, because they had even weaker balance sheets than the Ontario utilities.  But in terms of their ability to attract capital, I am not aware of any that wasn't able to find the capital they needed to continue operations.  But...

MR. RUBENSTEIN:  And just looking at this, at least through the 2024 where I believe the AUC had a recent generic cost of capital proceeding, whatever has happened there, it wasn't sufficient enough to convince the AUC to increase the equity ratio of Alberta electric utilities; fair?

MR. COYNE:  No, they did improve.  I testified in that proceeding, and they did adopt a much more constructive formula and a base ROE than they had in the past.  And that's a significant improvement over where they had been previously.  But they didn't make any changes to the equity ratios.

MR. RUBENSTEIN:  All right.  Thank you, panel.  I do have significantly more to go but, I guess where we are on the time, I don't -- I prefer not to start another area, if that's all right.

MR. JANIGAN:  I guess we will leave that for today.  Before we break, Commissioner Sardana has an undertaking that he would like to ask, if Concentric could provide.
Questions by the Board


MR. SARDANA:  Thank, Mr. Janigan.  So, I am sorry, but I have to add to your undertaking burden for the evening.

Mr. Mondrow has asked you to provide the backcast spreadsheet, using the Cleary model.  On pages 102 and 104 of your report, you also have some adjustment factors that you derived through regression analysis; this is on the coefficients for the utility bond spread and the long Canada bond spread.  Could you also do a backcast of the same data using your adjusted coefficients, going back to 2009?

And then, as part of that, could you also show -- and I think this is just an accountive (ph) function at the bottom, the number of years where the ROE historically would have been higher than 10 percent, using that same backcast analysis?

MR. COYNE:  Yes.  And as we did with our Dr. Cleary adaptation, would you like us to start with our recommendation today, and then work back in time with our recommended adjustment factors?

MR. SARDANA:  No.  What I was looking for was a pure backcast.  So the 9.75, but now, just using your adjustment -- adjusted coefficients?

MR. COYNE:  I see.  So what you would like us to do is start with 9.75 --


MR. SARDANA:  Right.

MR. COYNE:  -- for 2009?

MR. SARDANA:  Yes.

MR. COYNE:  And then use the parameters that we have recommended --


MR. SARDANA:  That's right, the point-4.


MR. COYNE:  -- to project the 9.75, forward?

MR. SARDANA:  Right, yes.

MR. COYNE:  I understand.

MR. SARDANA:  Thank you.

MR. COYNE:  Yes, we can do that.  And we should be able to do that, this evening.

MR. SARDANA:  I think figure 30 out of your report is a really good starting point, because it has that data.  You just need to apply you know, an Excel -- another Excel column in --


MR. COYNE:  It seems straightforward enough.  I would be glad to do that.

MR. RICHLER:  So we can note that as undertaking J2.5.
UNDERTAKING J2.5:  CONCENTRIC TO PROVIDE A BACKCAST OF DATA USING ITS ADJUSTED COEFFICIENTS GOING BACK TO 2009

MR. JANIGAN:  Okay.  And I also have a request that we have a casual Friday with respect to the dress code.  You do not have to wear a jacket and tie tomorrow, but you might, if you wish.  But you --


UNIDENTIFIED SPEAKER:  What is the zone of reasonableness?

MR. JANIGAN:  If you show up with a jacket and tie, you will not be part of the cool kids.  So we will be back to dress codes next week, of course.  Okay.

Thanks, very much, and we will see everyone tomorrow.
--- Whereupon the hearing adjourned at 5:01 p.m.
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