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Wednesday, October 2, 2024
--- On commencing at 9:29 a.m.


MR. JANIGAN:  Good morning.  As you have been probably been briefed on this, we do have a little bit of a time problem here, and we are asking people to try to confine their cross-examination and, to some extent I suppose, the answers as much as possible because we do not wish to sit another day past October 10th, and that's a big mandate.  So, hopefully, if everyone cuts a little bit off of what they intended to ask, it would be extremely helpful to get us along that goal.

So we will resume cross-examination of the Nexus panel, and I believe next up is Mark Rubenstein with the, with SEC.
ELECTRICITY DISTRIBUTORS ASSOCIATION - PANEL 3, resumed

Ralph Zarumba,

Francis Pampush; Previously Affirmed.
Cross-Examination by Mr. Rubenstein


MR. RUBENSTEIN:  Good morning, panel.  Can you hear me?  Everyone can hear me?

MR. JANIGAN:  Yes.

MR. RUBENSTEIN:  Excellent.  Good afternoon -- good morning.  I will start again.  Good morning, panel.  My name is Mark Rubenstein.  I am counsel for the School Energy Coalition.  I will be referring to two, primarily two, documents today.  One is a compendium.  I ask that be marked.  And then second is I will be referring to your expert report, Exhibit M3.

MR. RICHLER:  Let's mark the SEC compendium for this witness panel as Exhibit K5.1.
EXHIBIT K5.1:  SEC COMPENDIUM FOR PANEL 3


MR. RUBENSTEIN:  Just so I understand, as I understand Nexus, you were retained by the Electricity Distributors Association, the EDA; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And they represent the interests of Ontario's electricity distributors; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  I would just like to first if I -- I don't think we need to pull this up, but, Dr. Pampush, in your CV that was an attachment to your report -- it's not actually in the report PDF, but it was filed at the same time.  Under your work history, it says you are an executive advisor to Nexus Economics, and it also says you are an executive advisor to Concentric Energy Advisors; do I have that right?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And so that would be Concentric Energy Advisors who provided evidence on behalf of the OEA CLD?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  Were you involved in the preparation of the OEA CLD evidence?

DR. PAMPUSH:  No.

MR. RUBENSTEIN:  And were they involved in the preparation of or was Mr. Coyne and those who testified on behalf of -- or really was anyone at Concentric involved in the preparation of your evidence?

DR. PAMPUSH:  No.

MR. RUBENSTEIN:  Did you have any discussions with Concentric and the witnesses that testified on the OEA, for the OEA CLD, with respect to the contents of your report when it was being prepared?

DR. PAMPUSH:  No.

MR. RUBENSTEIN:  Okay, thank you very much.  I would like to just start off by clarifying your recommendation.  As I understand, you're recommending the OEB set the base ROE at 11.08 percent; do I have that correct?

DR. PAMPUSH:  That is correct, and that is at that 40 percent equity thickness, which, as we have seen a number of times, when you change that equity thickness, my number moves around.

MR. RUBENSTEIN:  Sure, and is your recommendation that that should be applied to just electricity distributors or also electricity transmitters, natural gas distributors, and Ontario Power Generation?

DR. PAMPUSH:  I really didn't look at -- definitely did not look at gas, and I didn't really -- as I was pulling everything together, I did not consider whether it would be applied to transmitters or not.

MR. RUBENSTEIN:  Okay.  So, as I understand the evidence from the other experts, LEI's proposing an ROE for electricity distributors, transmitters, natural gas distributors, Ontario Power Generation.  My understanding of the evidence from Concentric is that it would apply to electricity distributors, transmitters, and natural gas distributors.  I understand Dr. Cleary's evidence, and I will clarify with him, that it applies to, similar to LEI, to all four of the categories.

Is your expectation, then, that the Board would set a different ROE for, say, natural gas distributors or a different ROE for transmitters and a different ROE for Ontario Power Generation?

DR. PAMPUSH:  That was just outside the scope of my work, so I don't really know what they would do.

MR. RUBENSTEIN:  Okay, but you would agree that you didn't look at the other segments?

DR. PAMPUSH:  Yes, I would agree.

MR. RUBENSTEIN:  And would your view be that it would be inappropriate for them to then set that ROE for those other segments?

DR. PAMPUSH:  For them, who?

MR. RUBENSTEIN:  Sorry, for the Ontario Energy Board to take your recommendation and set it as the ROE for electricity transmitters, natural gas distributors, and Ontario Power Generation; that would be inappropriate because you didn't look at them, those categories?

DR. PAMPUSH:  I think that would be up to the Board.  I did not consider it, but, whether I would tell the Board, "Don't use this," I just don't have a sense for that.

MR. RUBENSTEIN:  Can we start off by going to page 3 of your report.  And as I understand the -- and this is at page 12 of the PDF.  And, as I understand, the underlying conclusion of your report is you believe that the current ROE set by the OEB does not meet the fair return standard.

DR. PAMPUSH:  That's right.

MR. RUBENSTEIN:  And if we go down -- if we are on page 3, drop down a bit -- what you say is:
"One of the bedrock requirements of the FRS is that the fair return must be comparable to the returns available from the application of invested capital to other enterprises of like risk.  Therefore, we reviewed recently authorized ROEs for jurisdictions similar to Ontario.  The comparison reveals that under OEB's existing ROE methodology --"

Now, this is where you bold:
"-- Ontario ROEs for many years have been and are significantly below peer jurisdictions."

Do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  We flip to the next page.  Actually, we flip to the page after that.  We see at the top you say in the first sentence:
"They are also likely now and over time to result in a situation where Ontario utilities are unable to attract capital on reasonable terms.  This situation must be corrected going forward, to bring ROE regulation in Ontario into compliance with the FRS."

Do you see that?

DR. PAMPUSH:  Yes, sir.

MR. RUBENSTEIN:  So can we turn to page 5 of our compendium.  This is your response to SEC-77, where we ask you this question:
"Have any EDA member utilities had notable issues attracting equity and debt capital?  If so, please discuss."

Do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  And then, at the beginning of your answer, you say:
"We have not interviewed EDA members regarding the notable issues attracting equity and debt capital since this was not necessary for our analysis or conclusions regarding the cost of equity.  EDA has told us that it is unaware of such information and that, in any event, it cannot reasonably be determined the requested information with the proceeding timelines."

Do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  So, when we go back to your report and you say, they are -- "they" being utilities -- are likely now to result, now or over time -- and I am focusing on the "now" -- in a situation where Ontario utilities aren't able to attract capital on reasonable terms, you have no basis to make that claim; correct?

DR. PAMPUSH:  No, my basis is the same that the Board in its 2009 report said that a lot of times you cannot really discern the capital attraction, but, if you are not at a comparable return, you can make that inference, that you will have trouble attracting capital on reasonable terms.  That was -- and I agreed with that.

MR. RUBENSTEIN:  But, just to be clear, you say here, in the report, they are also likely now to result in a situation where Ontario utilities aren't able to attract capital on reasonable terms.

But, just so I understand, when we asked you about utilities having issues attracting equity and debt, you say you have no information, and the EDA has not provided you with any information of that.  So that would seem to me that there is actually no evidence of that, at least now -- maybe in the future; I understand that part, but at least now there is no evidence of it; correct?

DR. PAMPUSH:  No.  Again, I mean here, here -- it's more inferential based on the not meeting the fair return standard, having the below-authorized ROE at -- that's evidence of -- that provides the evidence.  And it's the same evidence that the Board had back in '09, and that was the point of putting in that quotation there, that a lot of times you can't really, you can't tell directly, so you must infer from the comparable investment standard whether there's trouble attracting capital or not.

It's not like somebody turned them away from the door of the bank.

MR. RUBENSTEIN:  And so -- well, so, at the very least, you would agree with me that there is no direct evidence?

DR. PAMPUSH:  I semi agree with you that there is -- that I couldn't get a piece of paper that said:  We got turned down.

MR. RUBENSTEIN:  Not just you have a piece of paper; as I understand -- well, you haven't asked, and the EDA has told you they are unaware.  So we have no direct evidence that his -- I take it you are talking about an inference and it's indirect, but we have no direct evidence, right now, that at least today utilities are having trouble attracting equity?  Or I should specify, distributors are having trouble attracting equity on reasonable terms?

DR. PAMPUSH:  I think I somewhat agree with you for the reasons that are stated in that '09 report, is that it's very difficult to discern that.

MR. RUBENSTEIN:  Now, as I understand it with the exception of Hydro One networks, who has 100 percent regulated -- who has a transmission business that's 100 percent regulated, Ontario's distributors are either 100 percent or almost 100 percent regulated distribution businesses?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And even if they were not and there was unregulated portions of the business, based on the standalone principle we are looking at the, we are setting an ROE for the regulated business; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And do you know of any of the Ontario distributors that own regulated generation assets?

MR. ZARUMBA:  It is my understanding through discussions with the EDA, there are very, very small pieces of generation that some of the distributors -- but it falls into the category of non-material legacy generation.

MR. RUBENSTEIN:  Now, Dr. Pampush, in your direct examination you were asked, you were discussing with Mr. Ruby the importance of looking at the data, as I understood it.  And that we, and, you know, what is the model outcome, what do they represent?  And we should -- there's difficulty when you talk about zone of reasonablenesses or common sense; do you recall those discussions?

DR. PAMPUSH:  Yes, sir.

MR. RUBENSTEIN:  And you would agree with me that key to ensuring that the data, the results from those models is appropriate, is the inputs you put into those models; correct?

DR. PAMPUSH:  I think so, yes.

MR. RUBENSTEIN:  And so, if the data into the models is unreasonable, then the results are likely to be unreasonable?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  Can we turn to page 40 of the compendium.  No, sorry, I apologize.  40 of your report.  No.  Yes.  40 of the report, sorry, my apologies.   And that is page, I think 49 of the PDF.  And as I understand what we see in Table 5 is a summary table that shows how you got to the proposed 11.08 percent; correct?

DR. PAMPUSH:  Yes, sir.

MR. RUBENSTEIN:  And as I understand what you essentially did is you did a four single stage DCF analysis based on information regarding peer groups included in the four different data providers, that was one element of that; correct?

DR. PAMPUSH:  I guess I didn't -- I did four different what?

MR. RUBENSTEIN:  Sorry, you did four single-stage DCF analysis based on information regarding a peer groups including with four different data providers; correct?

DR. PAMPUSH:  Oh, yes.  That is correct, yes, sir, yes.

MR. RUBENSTEIN:  And then you also did a CAPM analysis?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And that also involves based on a peer group of utilities?

DR. PAMPUSH:  Correct.

MR. RUBENSTEIN:  And then there was a risk premium which, as I understand, was based on a database of US information which goes back to ROE decision to 2008?

DR. PAMPUSH:  That is correct.

MR. RUBENSTEIN:  And I think you would agree with me that in the DCF or CAPM, having an appropriate peer group of companies is important?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And the peer group, as I understand it, is to represent comparable business types and risk?

DR. PAMPUSH:  Correct.

MR. RUBENSTEIN:  Can we turn to page 61 of your report, this is page 70 of the PDF.  And this is a table that shows the peer groups for the various analyses; do you see that?

DR. PAMPUSH:  Yes, I do.

MR. RUBENSTEIN:  And so, you had 29 for the DCF with the Yahoo data, 23 with the Zack's, 23 with the CapIQ, 27 with the stock analysis data, and then 43 for the CAPM analysis; do I have that right?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And, as I understand, how you selected the peer group is you searched all companies in the S&P database which had a specific NAICS or SIC code; that was step one?

DR. PAMPUSH:  That was step one, correct.

MR. RUBENSTEIN:  And as I understand the NAICS codes were for electric power generation transmission, distribution and the SIC codes were for electrical services, establishing engagement in the generation transmission or distribution of electric energy sale.  And establishments primarily engaged in providing electrical services in combination with other services with electrical services as a major part through less than 90 percent -- although less than 95 percent of the total; do I have that right?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And then, as I understand, you took that data -- that list of companies and you selected firms that traded, companies that traded on major Canadian or US exchanges; that was the next step?

DR. PAMPUSH:  That was the next step, yes.

MR. RUBENSTEIN:  And then you removed companies with no operations, no longer existed, were owned by real estate trusts and no distribution or transmission assets and removed those, that only had -- removed also only those with renewable or biogasses, they with too speculative.  As well as you considered if they had negative historical data such as no revenues or no history of positive earnings; do I have that right?

DR. PAMPUSH:  Yes, that was the next step.

MR. RUBENSTEIN:  And can we turn to page 7 of the compendium.  And so, we asked you in SEC 75, for each utility included in the Nexus ROE analysis please provide credit rating information, in part B, most recent credit rating report from S&P DBRS and Moody's, and then C, a breakdown of the annual revenue by business type, electricity distribution, electricity transmission, electricity generation, and regulated natural gas, and other; do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  And your response is the requested analysis is extensive and involves considerable resources and Nexus Economics is not in a position to perform in the context of the proceeding and its abbreviated timeline; do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  So, providing credit ratings and the credit reports was too time consuming; that part is what you are saying there?

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  And then since it was too much work to provide this information, I take it you didn't yourself have that information when you were selecting your peer group?

DR. PAMPUSH:  I did not myself have the credit information?  Is that was the question?

MR. RUBENSTEIN:  You didn't have the credit ratings, you didn't have the credit reports, and you didn't have a breakdown of the annual revenue into different categories?

MR. ZARUMBA:  We did not have the credit information.

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  Well, did you have information about the annual break down by business type?

MR. ZARUMBA:  By business?

MR. RUBENSTEIN:  By business type, electricity distribution, transmission, electricity generation, regulated natural gas, or other?

MR. ZARUMBA:  Well, given that many of them are vertically integrated it's not broken down, that would take a separate analysis.

MR. RUBENSTEIN:  And so, I take it -- sorry I don't want to interrupt.  Go ahead.

MR. ZARUMBA:  It would have been, that would have been time consuming and subjective.

MR. RUBENSTEIN:  And so, because you were not providing it to me it's too time consuming, I take it then, when you were undertaking your analysis you didn't look at that information yourself, you didn't have it?

MR. ZARUMBA:  No, we treated regulated companies as regulated companies.

MR. RUBENSTEIN:  If we can go to page 8 of the compendium.  You were asked by CCC 5, other similar information in the first part, but what you see in part I and J is they asked you about regulatory frameworks available to the various utilities that make up the operating companies in the peer group, and your response is also -- is very similar is that, you know, it's not, it's not feasible or reasonable in the context of the proceeding and the abbreviated timelines; do I have that correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And so, what I take it from you, similarly, if you are not able to provide it when asked you didn't have that information and you didn't review that in the context of your work when you were undertaking the peer group, determining the peer group; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  Now, if we go to page 61 of the report, back to page 61 of the report, you'd agree with me that most of the companies in this list like Concentric's electricity North American peer group are vertically integrated companies that own significant generation assets?

MR. ZARUMBA:  Not most, but many of them are.

MR. RUBENSTEIN:  Now, I want to ask you about a couple of companies on this, and one of those companies that's not on Concentrix peer group is Alaska Power and Telephone Company; is that correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And as I understand, it operates both in the electricity business, but also a telecommunications business?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  Can we go to page 11 of the compendium?  This is from their -- this is from their financial statements.  What I see up there, if you take a look at the "Property Plant and Equipment" part, what I see is essentially half of its -- almost half of its PP&E is from the telecommunications business; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And if we flip the page over, we see that when it comes to revenue, more than half comes from the telecommunications business?  Do you see that?  It's at the top.

MR. ZARUMBA:  Yes I am squinting.

MR. RUBY:  Can we make that a little bigger, please, on the screen?

MR. ZARUMBA:  Thank you.  Okay, I see that.

MR. RUBENSTEIN:  And so you'd agree with me that that's a very different business mix than any of Ontario electricity distributors?

MR. ZARUMBA:  It's different, but it's a regulated company.

MR. RUBENSTEIN:  Sorry, are you --


MR. ZARUMBA:  And when assembling any of these peer groups, there is a certain amount of judgment, "Should we have included Alaska, excluded it?"  This one might have been on the edge.  We made the decision to include it.

MR. RUBENSTEIN:  Are you aware of any Ontario regulated distributors that half the revenue comes from a telecommunications business?

MR. ZARUMBA:  No.

MR. RUBENSTEIN:  Now, as I understand, another company you selected in your peer group is the Otter Tail Corporation; do I have that right?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  If we can go to page 13, this is from their annual report.  And if we flip over the page, we see information that shows their consolidated operations.  And then if you scroll down, you have a comparison between the -- what they call the "electric platform", "the electric business", and in the second is their manufacturing business.  You can scroll that, further down.

And for example if I look at net income, I see about $84 million from the electric -- from the electric platform, and about 209 million from the manufacturing platform; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And I see -- and if we flip over to the next page, we have a chart that shows a breakdown of the earnings composition.  And what I see in 2023 is 71 percent comes from manufacturing and plastics, and 29 percent comes from electric; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Do you know any Ontario distributors who essentially most of its earnings comes from a manufacturing and plastics business?

MR. ZARUMBA:  No.

MR. RUBENSTEIN:  And so you'd agree with me that Otter Tail is not comparable to Ontario's electricity distributors?

MR. ZARUMBA:  As I said, based on our screens we included them.  Some of -- in this case it could have been included or excluded based on the NAICS code.

MR. RUBENSTEIN:  Well, but when we come to the actual features of the business, you'd agree with me that Otter Tail, with 71 percent of its earnings coming from manufacturing and plastics, is not like the regulated Ontario utilities that we're here determining the appropriate ROE for?

MR. ZARUMBA:  It could be considered one that could potentially be excluded.

MR. RUBENSTEIN:  All right, and another one that you included, that as I understand Concentric did not include in their peer group, was TransAlta.  They're in your peer group; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And if we can go to page 16 of the compendium, this is from -- if we can go to page 16 of the compendium, this is from their 2023 annual report.

And If we can go to page 17, they have a description of their --


UNIDENTIFIED SPEAKER:  Yeah, yeah, yeah, go, go.

UNIDENTIFIED SPEAKER:  Hi, sorry, can we just ensure that everybody who is -- who is not speaking has their microphone muted?  We're getting some interference.  Thank you very much.

MR. RUBENSETIN:  And when I review the description of their business, I see no mention whatsoever of an Ontario
-- sorry, of any electricity distribution business.  Are you aware of any?

MR. ZARUMBA:  They talk about a leading clean energy company.

MR. RUBENSTEIN:  Sorry, are you aware of them having any electricity distribution business?

MR. ZARUMBA:  Possibly not a distribution, no. Again, this one would fall under the category -- it would be captured under the same NAICS code.  But would it be a distribution company?  No.

MR. RUBENSTEIN:  Well, not just a -- I'm not aware of them having any distribution business.  Are you aware of any that they have?  And as I understand, they're essentially a generation company; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And they own contracted and merchant generation as well, not what we would call rate-regulated generation; is that correct?

MR. ZARUMBA:  I believe that is correct.

MR. RUBENSTEIN:  Okay.  And so would you agree with me that TransAlta is not in a similar business, and is not comparable to Ontario's electricity distributors?

MR. ZARUMBA:  I would say that it is not as comparable as other distribution companies, but it would fall under the same category.  I think this one, again, would be one that could be considered on the margin, be included or not included.  There is a certain amount of judgment when putting together these samples.

MR. RUBENSTEIN:  And you also include Snyder and PG&E, the Pacific Gas and Electric, in your peer group; correct?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And I believe in late 2019 they filed for Chapter 11 bankruptcy; do I have that correct?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And I believe they actually had a previous bankruptcy in 2001; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  Do you know any Ontario distributors who have recently filed for bankruptcy?

MR. ZARUMBA:  No.

MR. RUBENSTEIN:  And if we flip to page 39 of the compendium, this is a printout from Fitch Ratings.  And as I understand, you can see this under "O1 Ratings".  We can zoom in a bit, it's a bit hard.  As I understand, Fitch Ratings agency gives PG&E a BB+ credit rating.  Do you see that?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And as I understand, BB+ is below investment grade.  Is that your understanding as well?

MR. ZARUMBA:  That is my understanding.

MR. RUBENSTEIN:  Do you know any Ontario distributors whose credit rating is below investment grade?

MR. ZARUMBA:  No, I know there are several that are unrated, but I am not aware of any that are below rated.

MR. RUBENSTEIN:  Okay.  And so your view of PG&E as a below investment grade utility is comparable to Ontario's electricity distributors?

MR. ZARUMBA:   Excuse me, was that a question?

MR. RUBENSTEIN:  Yes.

MR. ZARUMBA:  I didn't -- could you repeat it, I didn't quite hear it.

MR. RUBENSTEIN:  Yeah, no problem.  And so in your view, PG&E, with a below investment grade, is comparable to Ontario's electricity distributors; that's your view?

MR. ZARUMBA:  It is a major electricity distributor. It does currently have a credit rating problem.  However, a lot of their current rate credit rating problems are due to wildfire. I know that has been addressed to some level at least by legislation in California.  So, again, I would put them on the margin.

MR. RUBENSTEIN:  And as I understand, also -- you've also included Hawaiian Electric Industries.  That's also in your peer group; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And if we go to page 38 of the compendium, this is similar from Fitch Ratings.  And as I understand, they have a credit rating of B, so even lower than PG&E; correct?

MR. ZARUMBA:  Correct.

MR. RUBENSTEIN:  And so that also is below investment grade?

MR. ZARUMBA:  Right.

MR. RUBENSTEIN:  And so similarly, it's your view that Hawaiian Electric Industries with an -- who does not have an investment grade, below investment grade, is comparable to Ontario electricity distributors?

MR. ZARUMBA:  Again, I believe that this is a company that has been dealing with a specific issue, but I think in the long run would have similar risk as the Ontario distributors.

MR. RUBENSTEIN:  Now, as I understand, you also included AES Corporation in your peer group?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And as I understand, they're a large diversified energy company?

MR. ZARUMBA:  Yes, with major utility holdings in the US.

MR. RUBENSTEIN:  Can we go to page 19 of the compendium.  This is their annual report, and, if we go to page 23, if we go down to segments -- so I understand they break down their company into four segments:  renewables, and they discuss it; utilities; energy infrastructure, which includes other non-renewable generation, essentially; and then new energy technologies.  Do you see that?

MR. ZARUMBA:  Um-hmm, yes.

MR. RUBENSTEIN:  And, if we go to page 26 of the compendium, this is with respect to the renewables portfolio specifically, and they list all of the various generation projects that they have an ownership interest in.  Do you see that?  And it goes on for a few pages.

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  As I see that, they have a lot of energy generation facilities outside of Canada and the US; is that your understanding, as well?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  All right.

MR. ZARUMBA:  They also operate Indianapolis Power and Light, which a mid-sized, vertically integrated utility in Indianapolis, and Dayton Power and Light, which is a mid-sized  utility located in Ohio.

MR. RUBENSTEIN:  Right.  And, if we can go to page -- go to page 24.  They show a couple of metrics that break down the energy segments into operating margin and adjusted EBITDA, and what we see is the majority of the company, you'd agree with me, is not -- basically, the adjusted EBITDA and the operating margins do not come from the utilities business; fair?

MR. ZARUMBA:  Fair and based on those graphics.

MR. RUBENSTEIN:  Can we go to page 31.  This is where they discuss the utilities business.  Do you see that?  Do we have that page up?

The first table, as I understand, explains the four utilities, and, as you mentioned, they have two.  There is AES Ohio and AES -- which is a transmission distribution business, and then AES Indiana, which is an integrated business?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And, as I see, they have four distribution businesses, but they are all in El Salvador.

MR. ZARUMBA:  Correct.

MR. RUBENSTEIN:  Do you see that?  And, based on the number of customers at least, the El Salvador utilities business is actually larger; do you see that, too?

It's about 1.586 billion customers versus about 1 million customers for the United States.

MR. ZARUMBA:  I see that, and I am trying to make sense of it because, if you're familiar with El Salvador, it's a tiny, tiny country, so I am wondering if there is some double counting of customers.  I have worked there.  That's why I am -- I mean the whole, the whole system is very, very small.

MR. RUBENSTEIN:  I am just reading off their documentation.

MR. ZARUMBA:  I understand.  I understand.

MR. RUBENSTEIN:  Now, I didn't see El Salvador in your list of peer jurisdictions in your report.

MR. ZARUMBA:  No, no, but --


MR. RUBENSTEIN:  You would --


MR. ZARUMBA:  Please go ahead.

MR. RUBENSTEIN:  No, go ahead.  You were about to say something?

MR. ZARUMBA:  No, I am still trying to make sense of
-- as I said, El Salvador is a tiny country.  That's why I am wondering if there's some double counting of these divisions.  Some of these divisions may provide different services to a similar overlapping group of customers.

MR. RUBENSTEIN:  And you would have two distributors serving the same customers?

MR. ZARUMBA:  Just different services, and that's what I...

MR. RUBENSTEIN:  Well, I will just -- but let me ask this:  I didn't see in your report that you considered El Salvador as a peer jurisdiction; correct?

MR. ZARUMBA:  No.

MR. RUBENSTEIN:  And that --


MR. ZARUMBA:  We considered AES a peer company.  They do operate in North America.  They may operate in other places.  They did fall under the category of the same NAISC code.

MR. RUBENSTEIN:  Well, would you agree with me that AES with only 19 percent of its business coming from utilities and four of the six utilities it owns located in El Salvador, can you explain how that is a relevant peer company to Ontario's electricity distributors?

MR. ZARUMBA:  I would say that one is again possibly on the margin.  If we erred on including it, we would err on including maybe costing a wider net.  Whenever determining these peers, there's always some controversy.  Could you move the screen so I could see what's above just a little bit?  They talk about the utilities SBU as the second-largest contributor to our future growth, particularly in the US.  So I think that would support it.  Again, a lot of these require some judgment.

MR. RUBENSTEIN:  All right.

MR. ZARUMBA:  And, in some cases, Dr. Pampush and I have worked with the comparables, including some, excluding others, essentially stress testing to see if that would change our results, which is at the bottom line what's most important.

MR. RUBENSTEIN:  And did you put that in the report?  I didn't see any of that in the report.

MR. ZARUMBA:  It was more of our supporting documentation.

MR. RUBENSTEIN:  Did you file that documentation?  I didn't see any of that.

MR. ZARUMBA:  No, we did not.

DR. PAMPUSH:  Well, on presentation day, in the appendix, I computed our analysis using the Concentric list of comps, and I provided that.

MR. RUBENSTEIN:  But, as we agreed, they had vertical -- you were here for the last Concentric panel.  You would agree that their peer group is made up, for the electric side, is made up primarily of vertically integrated companies; correct?

DR. PAMPUSH:  I think there were a lot of vertically integrated companies in the Concentric list, yes.

MR. RUBENSTEIN:  And I think we agreed and I think that Mr. Zarumba mentioned that, with respect to Ontario electricity distributors, there is no -- it's de minimus, the amount of generation that they have; they are really distribution only.

MR. ZARUMBA:  Yes, and I will correct you.  My name is pronounced "Zarumba."

MR. RUBENSTEIN:  I apologize.

MR. ZARUMBA:  No need to apologize.

MR. RUBENSTEIN:  I do apologize.

MR. ZARUMBA:  You are not the first to mispronounce my last name.

MR. RUBENSTEIN:  In your report, when you were comparing Ontario ROE in either the various tables or explicitly in the ERP methodology, you're comparing them against utilities that are either distribution only, have maybe some transmission, but mainly they are vertically integrated; would you agree with that?

DR. PAMPUSH:  In the risk-premium methodology?

MR. RUBENSTEIN:  Yes, as well as there are other tables where you are looking at different jurisdictions, what the ROEs there are.

DR. PAMPUSH:  Yes, I would agree with that.

MR. RUBENSTEIN:  So, as we just discussed, Ontario's distributors are not vertically integrated; correct?

DR. PAMPUSH:  Pretty much, is what I have heard.

MR. RUBENSTEIN:  Can we pull up a document called "SEC US ROE Analysis" and mark that as an exhibit?

MR. RICHLER:  K5.2.
EXHIBIT K5.2:  DOCUMENT CALLED "SEC US ROE ANALYSIS."

MR. RUBENSTEIN:  So, just to help you understand what this is, so what we did is we took the data you provided with respect to all the rate decisions from 2008, and we did an analysis that looks at the difference between vertically integrated ROEs and distribution-only companies.  And that's not coming from my own analysis; the underlying Excel document sorts them in that.

And so, in Table 1, we have included all the adjustments that you made to that data with respect to it, so you -- so essentially, we -- and you have provided a number of different adjustments that you made to remove data where the ROE or the capital structure is less -- is zero or I think there's -- you removed Illinois utilities, which we will talk about in a minute.

And what we see here and what the analysis shows -- and we did this for each year -- on average, it shows a 0.37 percent spread in authorized ROE in commission decisions between vertically integrated and distribution; do you see that?

DR. PAMPUSH:  I do.

MR. RUBENSTEIN:  And so that's a material difference; would you agree?

DR. PAMPUSH:  No.

MR. RUBENSTEIN:  You don't think the 37 percent ROE is material?

DR. PAMPUSH:  Well, it would not affect -- if you recall on my weighting, this methodology got a 13 percent weight, so we would take that 0.37 and multiply it by 0.13, and so you're talking about 5 basis points.

MR. RUBENSTEIN:  Would you agree with me that authorized ROEs that utilities get impact indirectly the earnings of the overall company?

DR. PAMPUSH:  Generally, I would say that that's true.

MR. RUBENSTEIN:  And so the higher the authorized ROE, the higher the earnings, the higher various measures are, and it then would indirectly impact the results of your DCF and CAPM analysis; would you agree with that?

DR. PAMPUSH:  No, sir.

MR. RUBENSTEIN:  You wouldn't agree with that?  Authorized ROE has nothing to do with -- would have no impact with respect to the results, the inputs to your DCF and CAPM analysis?

DR. PAMPUSH:  No, because we are after the cost of capital, not what the earned return or the potential earned returns are.  And that was the -- what those models are designed to do is sort through -- it would be like if you, you know, a company could make more or less profits but its wage cost to its employees wouldn't be affected by it, given bonuses or whatever, but I mean its wage costs could not be affected by that, and that's pretty much what those two models do.

MR. RUBENSTEIN:  Well, I thought the ROE has an impact on the cost of capital.  I thought that's much of what this proceeding is about and the view about why we need to meet the fair return standard?

DR. PAMPUSH:  The costs are the costs.  Now, whether the authorized return meets those costs or not, that's the subject of the fair return standard as I understand it.

MR. RUBENSTEIN:  So, in your view if, for example, the Board were to -- US, some jurisdictions, for example, in the US have the allowed ROE, that would have no impact with respect to your CAPM -- essentially the CAPM and the DCF analysis?  Indirectly I understand there's no direct relationship, but indirectly there would be no impact?

DR. PAMPUSH:  Correct.  If they, if the authorized returns were set above the cost of capital, let's say, the cost of capital does not change.  If the authorized returns were set below the cost of capital, the cost of capital does not change.  It's just the cost.

MR. RUBENSTEIN:  And what an investor is willing to pay for that capital is not impacted -- you are saying it has no impact with respect to the results of the utility and that what flows into the results is the authorized ROE?

DR. PAMPUSH:  No, what I'm -- say that one again, please, I think I get where you're going but I...

MR. RUBENSTEIN:  Let me back up for a second.

DR. PAMPUSH:  Yes.

MR. RUBENSTEIN:  I am just responding to your question that it has no impact, and I am just trying to understand what you are saying the cost of equity, right, that plays out in those models.  What you're telling me is what an investor is willing to pay for that equity, the cost of it, has no impact, indirectly by the results of that utility, by results of that company, and part of that comes from the authorized ROE that they are allowed to return and what's built into their rates?

DR. PAMPUSH:  Okay.  Now, what I am hearing is that your arrow of causation is going the other way and what I am saying is -- I mean what I hear you saying, I think, is what the investor is willing to pay, if I am getting you right, and then you said flows into the results of the, of the utility?

MR. RUBENSTEIN:  Well, I am an investor; correct?  Sorry, I am not an investor.

DR. PAMPUSH:  Yes, I get it, okay, you are the investor.

MR. RUBENSTEIN:  I am an investor, right, and I am determining what I am willing to pay for equity and for the company that's the cost, part of the cost of the capital.

DR. PAMPUSH:  Mm-hmm.

MR. RUBENSTEIN:  And are you saying I am totally indifferent to the results of the utility, their financial results and part of that, their financial results comes from indirectly, or even maybe directly, from the authorized ROE that makes up segments of that business; is that what you're telling me?

DR. PAMPUSH:  What I am -- I am not sure what I am telling you but let me just offer this.  So, the -- and you, the investor, you say I am looking at this company, I need to get at least this percent return on it, but now that I am looking at it, I go, wow, because of the authorized return on equity that the Board has determined, I am not going to get anywhere close to what I need, so therefore I am not going to invest in it.  And meanwhile existing investors are going, I'm out of here.

So, it's not so much the cost itself changes if the Board were to make a mistake or whatever, if the -- or even if it's the Board was spot on but for whatever reason the, the utility fails to meet its, you know, it fails to earn its authorized return, both of those things, they don't change the costs per se, but what they do is they change the direction that investors are going to go.  Whether they are going to come into that firm or leave that firm.

MR. RUBENSTEIN:  Can I ask you now to flip to the second page.  So, this is the same analysis we did, and the only thing is we included Illinois utilities, and as I understand from your evidence, you removed Illinois because, I think, they are on formula -- they are on a version of essentially formula rates something to that effect?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  And as I understand based on the Illinois commerce commission, essentially, as I understand they have an annual rate adjustment application which is what I think is reflected in the data -- but as I understand the ROE does change every year.  There is a formula to adjusting the ROE, I think, in some sense similar to what the OEB does, but it -- they do have an ROE that is adjusted each year; is that your understanding as well?

MR. ZARUMBA:  Illinois is a -- had, because the mechanism very recently changed, a very unique situation in their formula rate.  By way of background, I live in Chicago and I have been involved in Illinois regulation on and off my entire career.  And, in fact, the primary engineer of the formula is a professional acquaintance of mine, Dr. Ross Hampill (ph).  The formula was implemented as a result of the distribution system and the two major Illinois electric utilities, Commonwealth Edison and Ameren being in extremely poor condition due to a variety of reasons.

The Illinois Public Utility Act, due to various historical reasons, basically is triggering a significant amount of regulatory lag which provided the utilities at a significant disadvantage in making investments.  Therefore, the formula was implemented that each year the utilities would do a filing with, and I believe it included a budget, and the next year's filing would then have a true-up for what was either underspent or overspent.  There were some limits to the O&M, but it was very -- the utilities had a fairly free hand, it was very, very low risk.  Extremely low risk.  As a result of that, they accepted an ROE that was based on 30-year treasury plus 580 basis points.  It was completely different.

MR. RUBENSTEIN:  So, just to be clear, then, sorry, I am just short on time here.

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  So, just to be clear the rationale then is less about the formula because in your view the ROE that that formula set based on the unique circumstances is not comparable?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Is that the rationale?

MR. ZARUMBA:  That would be the short version.

MR. RUBENSTEIN:  But just to be fair, if you did include them it's 45 basis point spread between vertically integrated and distribution; do you see that?

DR. PAMPUSH:  I do, and that one would pan out to about a six basis point change overall.

MR. RUBENSTEIN:  And would you agree with me if the spread 37, if we exclude Illinois, or 45 if we don't, it does show that regulators in the United States when looking at vertically integrated or distribution do come up with different ROE.  And there's --


DR. PAMPUSH:  Lightly different, um-hmm.

MR. RUBENSTEIN:  And it's every year, it's consistently every year they have different ROEs.  That the spread -- that there is a difference between how they look at vertically integrated and distribution; fair?

MR. ZARUMBA:  There might be a causality issue there.  Is that because it's vertically integrated versus distribution utilities?  Or is there a different philosophy in the jurisdictions that it remain vertically integrated versus those that are retail open access distribution companies.

MR. RUBENSTEIN:  And did you look into that?  You don't know that?  You haven't done that analysis to make that determination.

MR. ZARUMBA:  That would be very hard to say, but I could generally, because of my historical view, the utility -- the jurisdictions which have adopted retail open access back in the late '90s tended to be more consumerist oriented, so that might explain it.  But to state that there was a different -- that is different than saying that there is a difference in risk.

MR. RUBENSTEIN:  Well, you said that's what the data shows; fair?

MR. ZARUMBA:  No, I am saying there is a difference but it might be driven more by a -- by a political stance of one jurisdiction -- group of jurisdictions versus another.

MR. RUBENSTEIN:  Okay, can I ask you now, if we go to page -- now I apologize, we didn't -- this was accidentally left out of the compendium, but in the SEC 70 -- and I'll just read it to you, it's very short, we had asked you to:

"Please provide Nexus' view on the change in Ontario electricity distribution business and financial risk for LDCs since 2009."

And your response is:

"Please see responses to Staff 31, Staff 32, CCC 2 and CME 3."
It's not page 70, sorry, this was an IR that was not in the compendium.  I apologize for whoever is operating the screen.

Now, I looked at Staff 31, Staff 32, CCC 2, and CME 3, and those are included in our compendium on pages 63 to 70, and from what I can tell, they really all talk about -- and you talk about in your evidence -- the strategic risk caused by energy transition.  That sound correct?

MR. ZARUMBA:  It sounds reasonable.

MR. RUBENSTEIN:  And as I understand, in your view, needing to increase capital spending as a result of electrification is a risky endeavour for Ontario's electricity distributors that requires incremental compensation through a higher ROE?

MR. ZARUMBA:  Capital -- okay, there was a couple of questions in there, so can I take it one at a time?  We anticipate --


MR. RUBENSTEIN:  There was one question, but sure.

MR. ZARUMBA:  You know, we anticipate that additional capital spending will be required because there will be additional load.  I don't think that's too controversial.  We have prepared estimates, but they're very high-level estimates, we agree.  They're not detailed estimates.

The risk that is involved in electrification is the uncertainty associated with what the future will look like, and when it will occur, and how it will occur.  And it is generally in my experience, that when we have these changes in directions of the industry, we know that something is going to happen, but very often what happens is very different than what we had anticipated.  I look back to retail open access and wholesale competition being introduced to electricity markets in the 1990s. I also caught at the very beginning of my career the regulatory implications of the introduction of nuclear power.  Both of which had very, very significant impacts on the industry.

I think we are at a similar point now.  I think that additional risk has occurred that's greater than business as usual, because we're not a business as usual.  And did we include any sort of adder to our ROE calculation in the evidence that Dr. Pampush and I have sponsored?  No.  But we think that the board should be cognizant of that additional risk.

MR. RUBENSTEIN:  Now, could we turn to page 59?  This is -- in the compendium.  This is an interrogatory that we asked Concentric.  And I note we asked you a similar IR, but -- and this is my fault.  Clumsily, in an attempt to ensure all experts got the same question, I accidently forgot to sub out "LEI" for "Nexus".  And so you -- and fairly in your response, you said this wasn't meant for you.

But we had provided in Appendix A to an interrogatory a number of OEB initiatives or changes in the rate framework since 2014.  And if we flip to the next page, Concentric provides -- and we asked, "What is your view on the change of -- the impact on business and financial risk?"  And Concentric provides their view on each of the regulatory policy changes, as well as the risk impact of various things in such things as, you know:  the introduction of the advanced capital module; deferring rebasing for an additional five years at the discretion of the utility; moving to monthly billing; reduction of the ACM/ICM deadband from 20 to 10 percent; expanded eligibility of ICM for utilities and deferred rebasing; annual updates to the LV rates through IRM rate adjustment process; UTRs issued earlier in the year, which allows the adjustment to -- which has the impact of reducing regulatory lag; introduction of the OEB's non-NWS guidelines, which allow opportunity for utilities during IRM, or even in certain circumstances where they had a custom IR and planned to seek additional funding.

On that, as I understood, and I talked to -- asked this to Mr. Coyne, he agreed that there was an unnetted reduction in the regulatory risk because of these initiatives.  Do you agree with that?

MR. ZARUMBA:  Might be a reduction in regulatory risk.  The way I look at it is compared to other jurisdictions, as the OEB, have they done anything that other regulators haven't done encountering similar problems?  Do we look at regulators?

Unsurprisingly, they very often run into similar challenges. Maybe not at the same time, it may have a different name, but it's -- you know, they're all by and large doing a very similar job.  There is certain -- there are certain circumstances that are unique somewhat to Ontario, because Ontario has adopted a multi-year rate plan, which is good in many ways, but then it also introduces some complexities.  But a number of other jurisdictions, as we've mentioned in the report, have identified them.

But things like the adoption of the DVAs.  Deferrals, fairly common.  They adopted essentially a revenue decoupling mechanism for residential customers, which I worked on, I advised the OEB. It was about 2012 to 2014.  Which initially was implemented in order to remove impediments for distributors to adoption of DER or energy efficiency.

However, that mechanism was predicated upon the assumption that customers, residential customers, had flight -- flat or slightly decreasing growth per customer; a situation that we don't expect, in fact we expect the opposite to be true.  So now this mechanism that was to benefit distributors might actually hurt them.

So it's a -- part of this is basically the business as usual, which regulators need to address; but also leads and supports my recommendation that I think it's time for the OEB to review all  the regulatory mechanisms, so that we don't add an additional dimension of risk as we move into the energy transition.

MR. RUBENSTEIN:  Sure, and I understand that recommendation as it relates to different matters.  But -- and I understand, and we'll get to your views as compared to other jurisdictions -- but as compared to Ontario previously, you would agree these mechanisms on net have reduced the regulatory risk?

MR. ZARUMBA:  Sure.  It -- if reduced regulatory risk -- or essentially it's maintenance of the regulatory mechanisms, that when they start doing things that they were not intended to do, or something popped up that it wasn't aware of, the OEB stepped up to fix it, which is just like the distributors, when they find that there is a problem, they step up and fix it too.

MR. RUBENSTEIN:  Okay, now as I understand your evidence, you're not recommending a change to the equity thickness of 40 percent for electricity distributors; is that correct?

MR. ZARUMBA:  We haven't taken a position of that, so we're just essentially neutral on that position.

MR. RUBENSTEIN:  And now as I understand, for each of the DCF and the risk premium, you -- I'm sorry, so sorry, for the equity risk premium approach, you do adjust the financial inputs, including the deemed ROE, to account for the difference in capital structure between Ontario and the other peer groups; correct?

DR. PAMPUSH:  Correct.

MR. RUBENSTEIN:  And so for the risk -- and so as I understand, if a capital structure for a utility is below 40 percent, for example, this would involve an increase in the authorized ROE as part of your analysis?  It's an input into the risk premium?

DR. PAMPUSH:  I think I hear where you're going, but I didn't quite -- you said something was below 40 percent?

MR. RUBENSTEIN:  Sure, I'm just using an example.  If the capital structure for a given utility is below 40 percent, then this has the impact of increasing the ROE?

DR. PAMPUSH:  Correct.  Hang on, let me make -- hang on, let me make sure.  So you're saying -- okay, so here we've got a utility at 40 percent, equity thickness, and now we're going to go down to 35 percent?

MR. RUBENSTEIN:  Well, I'm just -- this is --


DR. PAMPUSH:  Am I reading your question right?

MR. RUBENSTEIN:  Well, as I understand, a lot of the analysis you re-lever the utilities, the ROEs?

DR. PAMPUSH:  Yeah, they had a lot more equity thickness, they were more like at 50 percent, and so I ratcheted them down to 40 percent.

MR. RUBENSTEIN:  Yeah, that's the inverse of what I'm saying.  But, for example, Alberta --


DR. PAMPUSH:  Oh.

MR. RUBENSTEIN:  -- lower ROE -- sorry, lower capital structure, it increases the ROE.  And my next question would be:  And the opposite, the inverse, is correct for ones with a higher capital structure?

DR. PAMPUSH:  I think we are on the same page, yes.

MR. RUBENSTEIN:  Okay.  And the premise that underpins much of your report is, then, Ontario distributors' risks and the regulatory framework are not meaningfully different than other jurisdictions; correct?


DR. PAMPUSH:  You know, that goes a little bit to what we were talking about yesterday, where you have to discriminate between total risk and systemic risk.  And Ontario may well have less total risk, but the question is whether it has still a systemic risk.  And all of these different jurisdictions have these different IR-type things.  As Mr. Zarumba said, they are all addressing, tackling, some of the same problems in different ways.  It's not clear how much of that can be diversified away so that you're basically dealing with the underlying systemic risk of the asset.

MR. RUBENSTEIN:  Sorry.  I understood the premise, and I think there was discussion yesterday, that really -- and I think you have discussed, we had a converse -- you sort of mentioned this a few minutes ago, that a lot of the premise of your report is that distributor risks and the regulatory frameworks in the peer jurisdictions and in the US are not meaningfully different than in Ontario.

DR. PAMPUSH:  I think that was the purpose of those, the peers, the specific, the California, Massachusetts-type thing.

MR. RUBENSTEIN:  Let me ask you a question straight:  Do you think that there is a meaningful difference between Ontario and the United States with respect to the regulatory environment?

MR. ZARUMBA:  I think, if you were to look at specifics, I am sure you would find some differences.  I think, overall, not significantly.  I mean you're talking about -- you're basically talking about essentially taking an observation of 56 different regulators, which is a little tricky, but, having worked in a number of jurisdictions in the US -- I think about half -- and then observing even more, I think that they are overall relatively similar and definitely in terms of risk.

MR. RUBENSTEIN:  Sure, I accept some are a little bit better, some may be a little bit worse.  But, generally speaking, on average, I took your evidence to be they're similar.

MR. ZARUMBA:  The risk level would be similar, yes.

MR. RUBENSTEIN:  Well, and the risk level involves the regulatory framework; right?

That's an input to the overall risk; fair?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Okay.  Now, if the OEB disagrees with your viewpoint and says, "No, Ontario is comparative to the other jurisdictions, has less risk; the distributors then have less risk," does your analysis fall?

Does the risk fall?

DR. PAMPUSH:  No, I mean the OEB can look at the analysis that we did and take into consideration other things that it deems relevant.  The analysis stands on its own.

MR. ZARUMBA:  The other thing I would remind you is that, our analysis, we have a point estimate but we also have a confidence interval.  So then the issue becomes where does -- you know, does it fall within the confidence interval broadly.

MR. RUBENSTEIN:  But, just to be clear, the assumption that the regulatory -- that the risks between the jurisdictions are similar is involved in the data inputs to your models.  They are involved.  That's the peer groups, the equity risk premiums.  All that is in all the data inputs.  It's a central component that underpins your analysis; fair?

DR. PAMPUSH:  Not so fair.

MR. RUBENSTEIN:  No?

DR. PAMPUSH:  No.  That's what I was describing between -- if the marginal investor is assembling that portfolio of utilities and they have different regulatory risks, that strikes me as just diversifiable idiosyncratic risk that will be diversified away in a well-diversified portfolio and therefore will not feed into the equity-cost results.

MR. RUBENSTEIN:  Can I ask you to go to page 70 of the compendium.  In response to part (g), this is what you said when you were asked a question about what you meant in the report, but you said:
"Nexus is simply responding to LEI's suggestion that Ontario is a less risky jurisdiction than its comparables, which is not the case."

That's what you're saying.  LEI says Ontario is a less risky jurisdiction; you are not making that claim; correct?

MR. ZARUMBA:  That's correct.

MR. RUBENSTEIN:  And you do -- you talk about the regulatory frameworks for US jurisdictions in Massachusetts, New York, and California, correct, in your report?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Obviously, those are large US states that serve obviously a lot of customers.  But your proxy group includes holding companies where they are operating
-- the operating companies are all over the United States and include many that are obviously not in those jurisdictions; right?  In fact, the majority of them don't serve those three jurisdictions; fair?

MR. ZARUMBA:  That's fair.

MR. RUBENSTEIN:  Okay.  And so, when you say those three peer -- and you have some detail about why you think they are especially comparable.  We can't say that about the others and their impacts because you haven't looked at it or you haven't done that analysis in the report; fair?

MR. ZARUMBA:  That's fair.

MR. RUBENSTEIN:  Can we turn to page 40 of the compendium.  This is a Fitch Ratings press release for Alectra Inc., dated July 23, 2024, and you provided this in response to SEC-72; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And, as I understand it, Alectra Inc. is the parent company of Alectra Utilities, the regulated entity; is that your understanding?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  All right.  And, here, Fitch is affirming Alectra's A-minus credit rating; do you see that in the outline?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Okay.  Maybe we can go to page 41 of the compendium.  This is the first full paragraph there.  It says:
"Fitch expects disposition of over-collected regulatory assets in 2027 will push the expected deleveraging by a year.  In the interim, Fitch anticipates Alectra's leverage to remain elevated as ROEs continues to lag due to a higher capex and the expiry of the incremental capital module recovery mechanism in 2024 and the higher operational costs.  Nevertheless, constructive rebasing, customer growth, and continuing synergies should improve leverage post-rebasing.  Fitch believes the regulatory support and lack of sectoral bankruptcies in Canada offset higher leverage relative to US peers due to lower allowed equity thickness."

Do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Now, let's go down to the third full paragraph.  Looking at the last sentence there, it says:
"Alectra's allowed ROE of 8.95 percent and equity capitalization of 40 percent are lower than the US averages.  However, Fitch believes that they are sufficiently offset by OEB's track record of predictable regulatory support."

Do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  As I read it, at least Fitch is saying that the lower ROE compared to the US peers is offset due to the OEB's track record of regulatory support; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  That's what they are saying?

So, when we look at both quotes, so with respect to both the equity structure and the ROE, Fitch as late as July of this year is saying with respect to Alectra:  The difference in ROE and equity thickness between Ontario and US companies is offset due to Ontario-specific factors, correct, the bankruptcies, the regulatory framework; agreed?

MR. ZARUMBA:  That is what they have stated.  That is Fitch's opinion.

MR. RUBENSTEIN:  Yes.  So Fitch doesn't seem to agree with you that Ontario is comparable to the other jurisdictions.  It seems that it believes that it's better; fair?

MR. ZARUMBA:  We are not in complete agreement, that is correct.

MR. RUBENSTEIN:  And so Fitch seems to agree with at least LEI that Ontario is less risky; fair?

MR. ZARUMBA:  That's fair.

MR. RUBENSTEIN:  In fact, Fitch is saying essentially that the lower ROE -- here, it's 8.95, which I think is from their last, was built into their rates, which is lower than the current 9.21 -- is equivalent or sufficiently offsets the higher ROEs and the higher capital structure than in the US; fair?

MR. ZARUMBA:  That is Fitch's opinion, yes.

MR. RUBENSTEIN:  Okay, thank you.  Now, LEI provided data in their report that shows the actual debt ratios of Ontario's distributors are below the deemed structure of 60 percent, and that's either if you look at it on a customer weighted or just on an average of the number of utilities; were you aware of that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And that would seem to indicate to me that distributor investors, the municipalities, seem to be okay for a portion of their actual equity investment receiving essentially a debt return?

MR. ZARUMBA:  No, I think that's the misinterpretation.

MR. RUBENSTEIN:  How would you interpret it?

MR. ZARUMBA:  I would interpret it that they have a legal obligation to serve and absent access to the equity markets, they're essentially being coerced into accepting a debt return or the equity return, or an equity portion of their deemed capital structure.

MR. RUBENSTEIN:  And what's the basis of that, what's the basis of that as compared to, they could take out more debt and pull some of their equity out?

MR. ZARUMBA:  Well, the issue is you are saying they could get more equity.  How can they, where do they have access to the equity?  If they are essentially accepting it as more debt, cost of debt, that's...

MR. RUBENSTEIN:  Well, sorry.  If you're an over-leveraged utility one of the ways you can get back to the deemed rate is take out more debt and pull some of that equity out and deploy it somewhere else; correct?

MR. ZARUMBA:  I don't think we are --


DR. PAMPUSH:  I think you have got that one backwards.

MR. RUBENSTEIN:  If you are -- sorry, under-leveraged, you are right, I apologize.  It's early in the morning. If you are under-leveraged which the Ontario distributors seem to be generally and on average, one way, what you could do, if you are concerned with the ROE is pull some of that equity out of the business, that take you to the deemed rate by getting more debt; correct?  Replace some of that equity with debt; you can do that?

DR. PAMPUSH:  I am not sure what the individual, those individual utilities can and cannot do.

MR. ZARUMBA:  And you're assuming that they have access to the debt market in order to bring their capital structure back into sync, which may or may not be true, that's --


MR. RUBENSTEIN:  Well, let's breakdown -- you would agree with me conceptually that's what can be done.  We can talk about if they can and can't do in a second; conceptually that's what they can do?

DR. PAMPUSH:  I think I would agree with that.

MR. RUBENSTEIN:  And with respect to why they do or don't do that, one rationale could be they don't seem to be too bothered by the fact that some of their equity is essentially getting the debt rate, as a return --


MR. ZARUMBA:  So, you are saying that they are perfectly happy to do something irrational or they don't understand it, which I don't -- which I would reject.  I reject both of those, in fact.  I think sometimes there is an issue where they are unfortunately essentially taking a reduced overall return but they have to because they have an obligation to serve at a certain standard.

MR. RUBENSTEIN:  Just to be clear, you didn't talk to any utility owners about why their capital structures are the way they are?

MR. ZARUMBA:  We did not.

MR. RUBENSTEIN:  Okay.  As I understand your evidence you believe the OEB should maintain the 50 basis point flotation cost amount; correct?

MR. ZARUMBA:  That is correct.

MR. RUBENSTEIN:  If we turn to page 70, you were asked  specifically about this.  And we asked you in SEC 74, Nexus recommends the ROE formula include 50 basis points for transaction costs.  For EDA member utilities owned by municipalities directly or indirectly, what type of transaction costs do they incur?  Please provide cost data to assess the reasonableness of the 50 basis points added to reflect transaction costs; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And then in your response you say -- well, first you point us to Staff 38.  And then you say:
"For municipal utilities the Board correctly noted in 2009 that the capital cost that does not change depending on who owns the asset."

And if you flip to the next page of the compendium, this is Staff 38, where you were asked a similar question by Staff and you point us to the report and in the second part you say:
"Also in 2009 the Board appeared to convene a panel of capital market experts that provided evidence to purport 50  basis point equity flotation costs.  Such a panel has not been convened in this proceeding, therefore we have taken it that the Board is satisfied that no such evidence is required and transaction costs have not changed since 2009."

Do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Now, I reviewed the record in the 2009 consultation.  Can you point me to where the panel of capital market experts said that 50 basis points was appropriate for equity flotation; will you undertake to do that?

DR. PAMPUSH:  That was just our understanding and if it's not the case then I really don't know where the basis for the 50 basis points...

MR. RUBENSTEIN:  And so, and I think maybe you are getting it -- just so I am clear, if it's not for that, if it's not for the capital market experts in that you have no empirical basis that 50 points is the correct level to recover flotation costs?

MR. ZARUMBA:  We know that it has been adopted by other jurisdictions and it essentially -- it does seem reasonable.  I -- we, along with two of the other parties, have recommended that it be continued.

MR. RUBENSTEIN:  Yes, I guess my question is:  What's the empirical basis for 50 basis points?  I understand there's transaction costs and can talk about, or we are going to talk about that a little bit more, but I am just trying to understand why 50, not 75, not 25.  And I am just trying to understand why 50, and you, as I take it, you have no empirical basis that 50 is the right number.  You point to the 2009 consultation as the basis; is that fair?

DR. PAMPUSH:  In addition, in the 2009 consultation, in the 2009 case, there was a determination of overall cost of equity and that included the 50 basis point adder.  I didn't go back to relitigate that entire case and see if it was right or wrong.  If it was determined by the Board at that time that that was part of the costs, then what my report -- our report says is that that cost, that was the Board essentially saying, yes, you are owed this cost.  We have decided this is the cost, but we are not going to allow you to recover it.

And so, my example in the report was suppose that the Board said it was 50 bucks, but we are not going to give you 50 bucks, and that's what they decided back in 2009.  But what we will do is allow you to collect over infinity 5 bucks a year, and let's just assume so that we can do the math in our head that the discount rate was 10 percent.  And you as the utility would say, oh, okay, 5 dollars a year over infinity at 10 percent equals 50, so I guess I can go with that.

So it's one step -- that determination was made in 2009 that this was an appropriate cost and should be recovered, infinity isn't over yet and so that you can't just snap it off like a light switch.

MR. RUBENSTEIN:  And just to be clear, you have done no analysis that says 50 basis points over infinity, in your example, over, maybe even under, recovers the cost, you are not aware of any analysis in that regard?

DR. PAMPUSH:  I accepted what the Board decided in its 2009 rate case based on the evidence that they evaluated in that case.  I did not go back and dig through to evaluate whether they made the right or wrong decision.  But once that decision was made then they have to -- you can't just turn it off like a light switch because of the method that it's being collected over.

MR. RUBENSTEIN:  And so, if it finds out that it over-collects that is just what it is, you made a decision in 2009 and for, you say infinity, we have to live with it?

DR. PAMPUSH:  No.  You can -- it's like anything else, it's a perpetuity, you can cash out but you have to figure out what that -- you know, you have to pay back the 50 bucks.

MR. ZARUMBA:  There's two issues here, there is the issue of 50 basis points that is decided in 2009, which has become part of the -- it has been part of the capital structure.  If we were to change it, hypothetically in this case, there is the issue of the unrecovered 50 basis points that would date back for the last 15 years that would have to be addressed in some special regulatory mechanism.  And there would be the potential new regulatory mechanism going forward.  For example, if they were to change it to 45 basis points, just as a hypothetical.

MR. RUBENSTEIN:  Now, but just to be clear, you've have done no analysis, you didn't ask EDA members about what their equity transactions have been in the last 15 years, or, really, even before that, correct, and what their costs were?

MR. ZARUMBA:  Well, that was -- that's one of the issues, is that most of the members operate under a deemed cost of equity.  Because you're saying, "Well, what's going to be a deemed cost of equity, except for this one piece, which is actual?"  It's like, "Well, we thought we were operating under deemed."  So essentially there was an estimate that was made that became part of the deemed.  And, you know, that's what has existed up to now.

So to go back -- and I think -- and to say that, "Okay, look back at what it actually was", is problematic.

MR. RUBENSTEIN:  Now, you were here when I -- I believe, Dr. Pampush, you were in the gallery when I was having questions with Mr. Coyne about this issue, and I was taking him through his own analysis in the US, where he'd looked at equity issuances, and how he determined flotation fees, recommendations, when he does testify in the US.  Do you recall that?

DR. PAMPUSH:  Yes, sir, I was there.  I do.

MR. RUBENSTEIN:  And he -- at least in the US -- doesn't take the position you are, he calculates a specific number, and it's based on, you know, what are the transaction costs as a comparison of gross proceeds.  And that's -- that would not be an approach you would -- you believe would be appropriate if we were having a numeric -- if we were trying to find the actual costs?

MR. ZARUMBA:  If we were to adopt policy, that every distributor was to calculate their own specific cost of capital, including in an ROE, then that might be appropriate.  But in the US there are very few, if any, jurisdictions that use a deemed cost of capital.  That's one of the things that's very unique to Ontario, and why we need to think about this issue very carefully.

MR. RUBENSTEIN:  Now, you --


MR. ZARUMBA:  If it, if it --


MR. RUBENSTEIN:  No, I don't want to interrupt you.

MR. ZARUMBA:  No, please go ahead, sir.

MR. RUBENSTEIN:  Well, so now in your evidence, and I think you talked about this in your direct, you talked about one of the costs is the cost of dilution of equity; did I get that right?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And what that means is the reduction in the value of a share as a result of the issuance of new shares; correct?

MR. ZARUMBA:  Correct.

MR. RUBENSTEIN:  And do you know a single regulator that considers dilution as a cost of equity recoverable from ratepayers?

MR. ZARUMBA:  We haven't performed that type of survey.  We do not have that available to us at this time.

MR. RUBENSTEIN:  But are you aware, from your experience, your cost of capital expertise, are you aware of any of that?

DR. PAMPUSH:  I'm aware in Roger Morin's book that he discusses that, including the dilution effect.

MR. RUBENSTEIN:  Are you aware of any regulators?  My question was with respect to regulators.

DR. PAMPUSH:  No, he was summarizing his -- no, not specifically whether regulators do it, I couldn't point to any one regulator, and what they think of when they do or don't put in a flotation cost adder.

MR. RUBENSTEIN:  Now, if a utility bought back shares, that would increase the value of the share; correct, in the share buyback?

DR. PAMPUSH:  In a but-for world, yes.

MR. RUBENSTEIN:  And would customers get a rebate if  -- under your theory and your principles?

DR. PAMPUSH:  I think there's transaction costs to buybacks too.

MR. RUBENSTEIN:  Well, let's put away -- put aside the transaction cost component.  Because you talked about the share dilution cost, and it seemed the inverse of that is in a buyback, where it increases the share value.  Would customers get a rebate under your approach?

DR. PAMPUSH:  I don't know, I didn't -- I'd have to think about that.

MR. ZARUMBA:  I'm just trying to think about that in the framework of the deemed equity and capital structure. Because in -- okay, in the Ontario world where 40 percent of -- capital structure is equity, so essentially 40 percent of rate base is equity.  What would happen where there would be a reduction, the -- but, really -- that would not be a buyback because that would change the capital structure.  What it really would be is if there would be a reduction in rate base, would there be essentially a reduction in the transaction costs?  So I guess --


MR. RUBENSTEIN:  Sorry, I'm confused, because in a dilution scenario, in a -- I'm not -- under your -- if we have to only think of the deemed structure, right, it's a deemed structure, but then there is no dilution; correct.

MR. ZARUMBA:  Okay, in a deemed structure you would never have a buyback.

MR. RUBENSTEIN:  And you'd never -- you'd have -- in a deemed structure you'd never have dilution.

MR. ZARUMBA:  Well, it's -- you would have increases -- you would have -- you would have increases in equity, which would generally follow increases in rate base.

MR. RUBENSTEIN:  I'm sorry, I mean it seems to me you can have one or the other.  Either -- it seems -- sorry, you have to have both.  It's either they're polar -- they're mere opposites of each other.  And so I -- from a theoretical point of view, if you're going to say dilution is a cost, then it seems to me buybacks are a rebate.  Or if you think, no, you only consider the deemed view, and we don't think of anything else; then neither of them are a cost.

MR. ZARUMBA:  I guess where I'm getting -- where I'm getting hung up is I'm trying to think if there's any possibility that there would ever be a buyback because -- without doing something to the capital structure -- to the capital structure, which I guess in theory -- I don't know from a practical standpoint if it would ever occur.  But I think if you did have a buyback, in theory that would be a reduction in the transaction, in the historical transaction cost.  But it's -- we are way out there on a hypothetical, because rate bases are increasing, the amount of equity is increasing.

MR. RUBENSTEIN:  Now, as you know, the value of the shares can go up or down for a whole host of reasons; correct?

DR. PAMPUSH:  Correct.

MR. ZARUMBA:  Correct.

MR. RUBENSTEIN:  And do we -- and when they go down, are there other -- do we normally treat that as a cost?  And when they go up, is it a rebate?

DR. PAMPUSH:  No, if the value of shares fluctuates day-to-day in the market, that's not included in any type of rebate or flotation cost, or anything like that.  This is --


MR. RUBENSTEIN:  So why when it goes down for dilution that's included?

DR. PAMPUSH:  Because it's a causality.  There is a direct cause.  I mean it's just like when you do damages analysis, you look whether there's a direct cause or not.  And if there's a direct cause, you include it.

MR. RUBENSTEIN:  Well, there could be the -- shares could go up for other things that the utility undertakes.  It has good service, spends capital money that are being -- come from ratepayers.  Right?  It's increasing its rate base that ratepayers pay for.  We wouldn't the -- we wouldn't treat that increase in the value of the utility as a benefit to the ratepayers.

DR. PAMPUSH:  The increase in the value of the utility is a little bit different than issuing new shares.

MR. RUBENSTEIN:  Can I ask you, then, to go -- and finally I'm just at the end here -- if we can go to page 81 of the compendium?  And we asked you, "If your ROE recommendations were implemented in 2025, please provide an estimate of the increased cost to be recovered from customers"; do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Do you see that?  Yeah.  And in your response, you say, "The analysis is too extensive and involves considerable resource", and you can't perform it.  Do I have that right, essentially?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  And you say that involves a replication of distributor revenue requirements for each distributor, and then you need to estimate the allocation of costs among customer classes, prepare rate design, and estimate usage parameters for each customer.  Do you see that?

MR. ZARUMBA:  Yes.

MR. RUBENSTEIN:  Now, I -- I'm not sure why you need to do all those things besides recalculate the distribution revenue requirement.  But I take it from your response, you didn't look at the impact to customers of your proposal; correct?

MR. ZARUMBA:  We did not do a -- recalculate the revenue requirement based on the change of the ROE.  Well, for one thing it'd be more than the ROE, it would be the cost of debt, which we did not analyze.  And the fact that it would have to be for every distributor, which would be a significant amount of work.

MR. RUBENSTEIN:  So but the answer is, "We don't know the impact on electricity distributors of your proposal"; fair?

MR. ZARUMBA:  We did not do that calculation.

MR. RUBENSTEIN:  All right, thank you very much for your helpful answers.  Thank you, that's all for me, panel.

DR. PAMPUSH:  Thank you.

MR. ZARUMBA:  Thank you, good day.

MR. JANIGAN:  Thank you very much, Mr. Rubenstein. We're going to take our morning break now to 11:15.  And at that time I believe, Mr. Pollock, you're up.
--- Recess taken at 10:59 a.m.
--- On resuming at 11:15 a.m.

MR. JANIGAN:  Okay, are we ready to resume?  Oh, I am sorry.  I thought Mr. Pollock was there, but, Mr. Ishimwe, are you going to be asking the questions?

MR. ISHIMWE:  That is correct, Commissioner.  Thank you.  I am ready to go when you are.

MR. JANIGAN:  Thank you.  We are ready right now.  Please proceed.
Cross-Examination by Mr. Ishimwe


MR. ISHIMWE:  Great.  My name is O'Neal Ishimwe, and I will be conducting this examination on behalf of Canadian Manufacturers & Exporters today.  My questions to you today should be relatively briefly.  I will be taking you through one document in this line of questioning, and that is CME's compendium, submitted to the Board on Monday, which I hope you received.  Could I please ask to have this compendium marked as an exhibit?

MR. RICHLER:  Yes.  We will mark that K5.3.
EXHIBIT K5.3:  CANADIAN MANUFACTURERS & EXPORTERS COMPENDIUM FOR PANEL 3.

MR. ISHIMWE:  Thank you.  So I would like to focus this line of questioning on one of the components of the fair return standard which has been discussed at great length in these proceedings already, the comparable investment standard.  And so you would agree that, for the comparable investment standard to be met, a fair or reasonable return on capital should be compared to the return available from the application of invested capital to other enterprises of like risk; correct?

MR. ZARUMBA:  That is correct.

MR. ISHIMWE:  Thank you.  And so if I could please -- if you could, please pull up page 69 of the compendium.  Great.  And so I would like to focus your attention on that last paragraph of that three-point bulletin, starting at line 13; do you see that?

MR. ZARUMBA:  Yes.

MR. ISHIMWE:  And so, based on that paragraph, Nexus would agree that enterprises of like risk do not need to be identical but must merely share similarities for the purposes of assessing the comparable investment standard; correct?

MR. ZARUMBA:  That is correct.

MR. ISHIMWE:  And you would also agree that, if they don't have to be identical, then the ROEs don't have to be identical between enterprises of like risk; correct?

DR. PAMPUSH:  No.  If they have a like risk, the -- if they have like risk, the ROEs should be -- well, let's distinguish between ROE's authorized, for example, and the cost of equity.  If these firms have like risk -- and here I am talking about the systemic risk that I have mentioned before -- then they will have the same cost of equity.

MR. ISHIMWE:  Okay.  That's fair, but you would -- based on that paragraph, Nexus would agree that, to determine if a set of enterprises of like risk, an empirical analysis must be performed to determine if they are like; correct?

DR. PAMPUSH:  Our -- I don't know that you need to do an empirical analysis to determine like risk.

MR. ISHIMWE:  Well --


DR. PAMPUSH:  I would have to think of what --


MR. ISHIMWE:  If you look at that paragraph that I am just referring to, that last sentence, they say they must merely share similarities and empirical analysis must be performed to determine if they are like.

DR. PAMPUSH:  If they are like, yes; if they are a comparable, yes.

MR. ISHIMWE:  Okay.

DR. PAMPUSH:  So, um, yes.

MR. ISHIMWE:  Okay.  And, when they refer to "empirical analysis" in this paragraph, in this context, it is your understanding that we are talking about an evidence-based approach or analysis to prove that enterprises are "like"; correct?

DR. PAMPUSH:  Fair enough.

MR. ISHIMWE:  And that evidence-based approach would require you to review and analyze some form of observable data; correct?

DR. PAMPUSH:  Yes.

MR. ISHIMWE:  And that evidence-based approach would also necessarily set out a repeatable process to produce verifiable and consistent results; correct?

DR. PAMPUSH:  Yes, it should be that you would document the steps that you took so that somebody else following your recipe would arrive at pretty much the same conclusions.

MR. ISHIMWE:  Great, thank you.  And, if we could, please pull up page 70, which should be the next page.  Yes.

And so is my understanding correct that Nexus chose five comparator jurisdictions in their report to assist the Board with this comparable analysis and it is those five listed there, Alberta, BC, California, New York, and Massachusetts?  Correct?  Is that fair?

MR. ZARUMBA:  They are peers, and I [audio dropout] just being very specific.  There is a difference between comparables and peers.

MR. ISHIMWE:  Yes.

MR. ZARUMBA:  Comparables was the larger group.  Peers were jurisdictions that we chose that we thought were very similar to Ontario in terms of policies.

MR. ISHIMWE:  And so am I understanding this correct that Nexus' position is that these jurisdictions or peers are better comparators for the purpose of this analysis as opposed to jurisdictions outside of North America, such as the UK and Australia; and, in fact, I see here, at the bottom of that page, that you reject inclusions of those jurisdictions for the purposes of the Board's analysis; is that correct?

MR. ZARUMBA:  That is accurate.

MR. ISHIMWE:  And so, if we could, please pull up page 72 of the report.  Thank you.  And so is it fair to say here that you chose those five peer jurisdictions because they operate under similar regulatory and policy environments to Ontario and you listed those similarities in those four bullet points, starting at line 7, up to line 15; correct?

MR. ZARUMBA:  Correct.

MR. ISHIMWE:  And so is it fair to say -- and I am talking more so specifically about that last bulletin, that where you are talking about the provisions for the recovery of unpredictable costs.  Is it fair to say that one aspect of the comparative review that you did is that you looked at the regulatory mechanisms to recover unexpected costs, such as the K-bar in Alberta which you just mentioned below and the capital-cost recovered in BC?  Is that correct?

MR. ZARUMBA:  Correct.

MR. ISHIMWE:  But Nexus didn't do an empirical analysis for any of those mechanisms, to see how much risk each one mitigated in comparison to Ontario and whether there were any material differences that exist in the risks mitigated between these jurisdictions.  Is that correct?  That's fair?

MR. ZARUMBA:  Well, in some cases, in terms of a policy, how do you apply it and come up with a -- if you were looking at something like a numerical analysis, it could be difficult if not impossible.  But you could look at it and say that, okay, this policy, yes, is it a checking boxes; does it appear to apply?

And one also recognizes that what might be a risk factor in one jurisdiction may not be a factor or may not be as important in it as another.

MR. ISHIMWE:  But, to my point, there is no empirical basis to suggest in your report that these recovery mechanisms are comparable to Ontario; correct?

DR. PAMPUSH:  I think that it's -- Mr. Zarumba made an important point in that empirical analysis doesn't mean numerical analysis.  You know, I mean it's not coming up with a score like four or five stars on a restaurant or something.  That empirical analysis does include classification, and, in fact, that's a really important analytical tool nowadays, and that's basically -- when Mr. Zarumba primarily did this, his review of these things and that box checking, that is -- you're putting them -- okay, I am classifying it this way.  I am class -- that's an important -- that's empirical analysis.  It just isn't numerical.  You are not coming up with a 5.0.

MR. ISHIMWE:  So is the classification the only analysis that was done with respect to this feature, or is there another type of -- what was this empirical analysis that was done?  If you can elaborate on that?

MR. ZARUMBA:  Well, essentially, the analysis was done as looking at policies, seeing if they were similar or comparable to that of Ontario, so it -- and one of -- all of these jurisdictions had some form of multi-year rate plan.  It's fairly easy to identify.  Now, the time period might be different, but it's multi-year.  It's not a traditional rate case where you do a rate case, you have an outcome, utility comes back either when they need money or when they're -- in some cases, the regulatory, the regulatory body has the authority to pull them back in, so that's one.  That's pretty easily a binary type of condition.

Two, is this a jurisdiction where electrification seems to be a significant issue?  That might be a little more judgmental, but I think with the exception of Alberta which we noted is less aggressive in that area, these are all jurisdictions that have strong policies for its electrification.

MR. ISHIMWE:  Okay.

MR. ZARUMBA:  Are we -- you know, are they some sort of advanced regulatory mechanism, now this one gets a little different.  Ontario currently uses the IRM as an I minus X type of mechanism.  There is a partial factor productivity analysis used in British Columbia.  There is a total factor productivity analysis which is used in Alberta.  There is a total factor productivity analysis that is used in Massachusetts.  California and New York use something that is somewhat different in their multi-year rate plan.  California at one time used a total factor productivity analysis back in the '90s and the early 2000s and abandoned it for various reasons, but essentially they do a test year with escalators, separate capex budget that is reviewed and then allowed to have modifiers.

Many of these jurisdictions, if not all, had some form of Z factor or an equivalent for things such as storm damage or unknown.  There were -- some of the jurisdictions have adopted a K factor to capture changes in capex associated with factors such as electrification, although not all, Ontario does not.  But you see where I am going here, where essentially, okay, I could check boxes, the majority of these boxes for that jurisdiction bore a particular attribute, and I check it.  Do they fall into the category of what would be a reasonable peer?

MR. ISHIMWE:  Okay.  Let me just backtrack and focus on that first feature, commitment to decarbonization.  Nexus did not compare the relative stringencies of the standards, of decarbonization in each of its peer jurisdictions compared to Ontario; correct?  Like what the commitments to decarbonization are in these jurisdictions, how quickly they need to be put in place, how quickly the ultimate goals are required to be reached, et cetera.

MR. ZARUMBA:  No, I did not, and there was a reason for that.  There are a lot of jurisdictions that have made statements that we are going to be carbon neutral by 2050.  Are they actually there on that path or is that just essentially a political statement?  How much action is behind it?  Again, that is subjective.  And in some cases they are still trying to follow to determine how that path -- how to move down that path.  Very often it's driven by differences in the environments in which they are working.

For example, California to move away from natural gas is not that heavy of a lift.  If you look at the number of heating degree days in California versus, well, Chicago which is where I live, it's about 25 percent.  So, is that going to be a significant lift to switch to electric space heating in California?  Most of the state, no.  It's not that significant of a lift at all.

Whereas in Ontario, that is a huge lift because it's Canada.  It's cold.  That's not -- probably not a controversial statement.  There have been similar debates in Massachusetts which has moderated their tone towards electric space heating.  We can go on, some of this -- but I think that all of these jurisdictions are making movements towards decarbonization and net zero.  How fast  -- this leads on to my, you know, some of my other points.  We are not sure, and that's part of the energy transition, is the risk that's introduced because of policy uncertainties, but at the end of the day the distributors have to be there, we can't -- the distributors can't say, well, sorry, you put in that heat pump but we can't get enough flow to that part of your system for another three years.

MR. ISHIMWE:  But that's exactly my point, and you just said is that you don't know, in the sense that there was -- it's fair to say that, without any empirical basis, and I am not talking just necessarily numbers but, without actually doing the exercise, you wouldn't necessarily know whether or not this feature is similar to the characteristics that you mentioned; correct?  Or any of the other features that you mentioned.

MR. ZARUMBA:  Well, that becomes the whole issue of the uncertainty and the additional risk that has been introduced through the energy transition.

MR. ISHIMWE:  Fair, okay.

MR. ZARUMBA:  The distributors have to fault on the err of serving customers.

MR. ISHIMWE:  Okay.

MR. ZARUMBA:  That's --


MR. ISHIMWE:  Sorry, go ahead.  I thought that you finished.

MR. ZARUMBA:  Okay.  It's -- you know, they are basically the one -- it falls under the category of the old saying, it's not their fault but it is their problem.

MR. ISHIMWE:  Okay.  I'd like to focus this next line of questioning on Nexus's reasons for choosing these five comparator or peer jurisdictions.  If you could please show page 82 of the compendium.  And so, you'll see here on the screen this Nexus response to interrogatory M3-10-CME-12, it is, in fact, Nexus' position that we shouldn't use Canadian-only jurisdictions for the purposes of the Board's comparative analysis; correct?

MR. ZARUMBA:  Sorry, I didn't quite hear you.

MR. ISHIMWE:  Sorry, I will repeat that.

MR. ZARUMBA:  Please, thank you.

MR. ISHIMWE:  It is, in fact, Nexus' position that we shouldn't use Canadian-only jurisdictions for the purposes of the Board's comparative analysis; correct?

MR. ZARUMBA:  That is correct.

MR. ISHIMWE:  And is it fair to say that Nexus takes the position that entities in Canada and the US operate under similar macro-economic circumstances because Canada and the US are in an integrated capital market?

MR. ZARUMBA:  That is correct.

MR. ISHIMWE:  Thank you.  And so, if you could please pull up page 34 of the compendium.  And you'll see here this is a page 53 of Concentric's report, and you'll see at the first paragraph, I am looking at the second sentence, it starts with "in a world," and it goes:
"In a world of increasingly linked economies and capital markets, investors seek returns from a global basket of investment options."

Do you see that?

MR. ZARUMBA:  Yes.

MR. ISHIMWE:  Thank you.  And so, does Nexus agree with Concentric's statement that the world economies and capital markets are increasingly linked and that investors seek returns from a global basket of investment options?

DR. PAMPUSH:  We didn't investigate the entire globe.

MR. ISHIMWE:  No, that's fair.  But I am asking you if you agree with that statement.

DR. PAMPUSH:  The statement being that analyses --

MR. ZARUMBA:  Apologies, we have a camera here that very often is in the way of the bottom of the page.

DR. PAMPUSH:  And it's not your fault.

MR. ZARUMBA:  That's why we are sometimes making funny movements.

MR. ISHIMWE:  Sorry about that.

DR. PAMPUSH:  No, not at all.

MR. ZARUMBA:  That's our equipment and nothing you should apologize for.

MR. ISHIMWE:  Okay.  Is there any we can --

MR. ZARUMBA:  Can we move the page up just a little bit?

MR. ISHIMWE:  Yes, I am looking at the --

DR. PAMPUSH:  You are looking at the full quote --

MR. ISHIMWE:  No, I am looking at -- so, the first paragraph where it says transition --


DR. PAMPUSH:  Oh, I am sorry.

MR. ISHIMWE:  Yes.  And so, you will see that second sentence:
"In a world of increasingly linked economies and capital markets, investors seek returns from a global basket of investment options."

I am asking you --

DR. PAMPUSH:  Okay, here is where I agree -- I'm sorry, go ahead.

MR. ISHIMWE:  No, sorry.  I am just asking:  Do you agree with that statement?

DR. PAMPUSH:  Here is what I agree with, "in a world of increasing linked economies" -- yes.  And capital markets -- yes.  So "increasingly linked", yes.  Investors seek --

MR. ISHIMWE:  Oh --

DR. PAMPUSH:  I was going to go to the rest of it.

MR. ISHIMWE:  No, go ahead, apologies.  Finish, please.

DR. PAMPUSH:  Yes, sir.  "Investors seek returns from a global basket of investment options."  The beginning of that sentence says "increasingly linked."  The final part of the sentence is sort of like a conclusion, and that's the part -- if it had said "investors increasingly seek returns from a global basket", I would be all in on it.  But the one part is increasingly linked, I totally agree with.  Do they seek returns from a global basket, right now?  That's the part I go, I don't know I didn't investigate, but if you were to say "investors increasingly seek returns from a global basket of investment options", I would say yes.

MR. ZARUMBA:  The issue is, is the United States and Canada are in a very unique situation, and always has been.  We share the longest undefended border in the world, I believe.  The largest trading partner with Canada is the US.  The fourth largest trading partner with the US is Canada.  We have agreements such as NAFTA, which allow individuals like Dr. Pampush and I to really, you know, move back and forth, and, you know, to work in Canada.  And I -- for example, when I was at Navigant, I used to bring Canadian employees down to work on US projects with essentially no friction.  You know, which is not true everywhere, as the UK is finding with Brexit, since they separated from the EU.

It's a -- you know, we are tied economically.  The difference between a US ten-year treasury and a ten-year Canadian bond, since Brexit, is almost -- very, very small.  Is it agreed that it's with the world in general?  Yes, but that's not -- you know, US and Canada is special.

MR. ISHIMWE:  Okay, before I ask this next question, if we could please pull up page 19 of the compendium.  And, yeah, if you just -- yeah, that's perfect.  And you'll see in that initial paragraph here, there is a sentence that starts with "This gap".  It says:
"This gap has existed for many years, but is now exposed by the increased integration of North American (and global) capital markets and utilities industries."

Would you agree with Concentric here, that the North American and global capital markets are increasingly being integrated?

DR. PAMPUSH:  Yes.

MR. ISHIMWE:  Okay.  And so if you agree that the global markets are increasingly becoming integrated, isn't it true that there could be valuable points of comparison in considering jurisdictions from a global perspective, almost like what LEI did in their report?

DR. PAMPUSH:  Not necessarily, because increasingly integrated does not mean integrated.

MR. ISHIMWE:  But, yeah, you would agree that if we're moving towards a more integrated global capital market, it would not necessarily be more accurate to -- sorry, it would be more accurate to at least -- or there would be at least some value in considering points from comparison from a global perspective; you don't think so?

DR. PAMPUSH:  No, I don't.  Because you could be moving towards something, but still be a million miles away from it.

MR. ZARUMBA:  The other issue is there is one thing when we're talking about high level international macroeconomics, and then we're talking -- we bring it down a few levels to talking about regulation of utilities.  And that is something I think that Ontario previously was fairly close to what -- much of what Ofgem at one time was doing.  Ofgem has moved into a very different direction with RIIO.

I think that I would say right now that Ontario is much more similar to the US comparators, that I had previously discussed, than they are to Ofgem.  Maybe a little different with Australia, but also then bringing into the macroeconomic -- the macro economy of Australia, which is -- I don't think they even are making the list of a major trading partner with Canada.  I looked at that list once, and I couldn't quote it right now off the top of my head.  But.

And, finally, the fact that Ontario is part of a wholesale electric market, which is connected to the United States.  So I would -- I would state that -- I'm not saying that there is not relevance there, and maybe there are some lessons learned that could be from the UK and Australia, but I think for right now the US is a more -- more relevant comparators.

MR. ISHIMWE:  And I'm correct, right, in understanding that you didn't do an empirical analysis to ascertain whether or not those points of comparison in the UK and Australia were comparable to, or they had similar features to Ontario; correct?  I didn't see any empirical analysis in your report.  Maybe I missed it.

MR. ZARUMBA:  No, we did not.  I suspect -- but as I mentioned, RIIO went into a completely different direction with objective-based regulation.  And I know there was some talk of that in Ontario when I was working for the OEB about a decade ago, but they remained.  And I think the big difference is they are now objective-based, and the OEB has stayed on a path of being efficiency-based.

I think Australia is a little closer, but it is -- again, it is just so geographically distant, I think that it is in a very different situation just in general.   I think they're a close -- my personal opinion, and some of this is -- might be subjective, but there are some -- more similarities with Massachusetts, New York, or California, than there would be with the UK or Australia.

MR. ISHIMWE:  But to my point, you didn't do an empirical analysis to verify that; correct?

MR. ZARUMBA:  It's not -- I did not document it in the report, no.

MR. ISHIMWE:  Okay, thank you.  And so if you could please pull up page 35 of the compendium.  And so you'll see here -- this is another page from Concentric's report, it's page 54 -- and you'll see below Figure 9.  And below that figure, Concentric states:

"This suggests that from a country risk perspective, Canada and the US are directly comparable."

And they rely on the country risk report from Allianz, which you see in Figure 9, lists sovereign risk rating, currency risk rating, banking sector risk rating, et cetera.  You see that; correct?

DR. PAMPUSH:  Yes, sir.

MR. ISHIMWE:  And so Nexus would agree that these ratings would represent, to some extent, the macroeconomic circumstances of these two countries; correct?

DR. PAMPUSH:  Well, they represent what is over there on that left-hand column.  So whether that's macroeconomic is --


MR. ISHIMWE:  And so -- sorry, go ahead.

DR. PAMPUSH:  No, I don't know if that -- if I would cover that with macro, or political economics, or whatever.  But, you know, I see what it says there on the left-hand column, and I can discern what it means.

MR. ISHIMWE:  Okay.  But you would agree with me that Allianz has found -- like Canada and the US -- although they're not identical, they are similar in terms of country risk rating; correct.

DR. PAMPUSH:  Say again, please.

MR. ISHIMWE:  No problem.  You would agree with me that Allianz has found that Canada and the US, although they're not identical, they have -- they are similar in terms of country risk rating; correct?

DR. PAMPUSH:  Oh yeah.  Yes, I would agree with that, yes.

MR. ISHIMWE:  Great.  And so if we could please pull up page 84 of the compendium.  And so here I have Allianz's US credit rating report.  And you'll see here on the screen it says a credit rating of AA1, which we have seen in the Concentric report.  And they outline the various risks at the bottom here. You see that; correct?

DR. PAMPUSH:  Yes, sir.

MR. ISHIMWE:  And if we go down to the next page, you'll see Canada's rating as well.  And it's also as seen in the Concentric report.  It's AA1.  And they list there the risk ratings at the bottom; correct?

DR. PAMPUSH:  Yes.

MR. ISHIMWE:  And so if you scroll to the next page. Here you'll have Allianz's United Kingdom rating.  And you'll agree with me here that they also rate the UK as AA1; correct?

MR. ZARUMBA:  Yes.

MR. ISHIMWE:  And if we scroll down to the next page, we have the country risk rating for Australia by Allianz.  And they also rate it AA1; correct?

DR. PAMPUSH:  Yes.

MR. ISHIMWE:  And so my question to you is:  Is that insofar as Canada and the US operate in comparable macroeconomic circumstances, if you will, or have similar country risk ratings; wouldn't that also mean that the UK and Australia are comparable jurisdictions, for the purpose of the board's analysis?

MR. ZARUMBA:  No.  No, I would not.  Because I think what we're looking at is what are the interactions between the two countries.  And that's why I would say they'd be different. You could have somebody that has similar risk, but are they macroeconomically tied?  As I mentioned about the level of trade between the US and Canada, very, very highly trade -- you know, trade dependent on each other.

For example, I -- and I don't have the risk -- the ratings in front of me.  Germany and France, I don't know if they have the same ratings, but let's just for the sake of argument say they do.  And let's say they're AA1.  Would that say that they would be -- that Ontario would be the same comparable rating as Germany or France.  Well, that's a little bit of a stretch.  Umm --


MR. ISHIMWE:  But -- oh, sorry, go ahead.

MR. ZARUMBA:  You know, but they may be very tied to each other.  So that's where I am saying that there would be a bit of a difference.

MR. ISHIMWE:  Fair, but again to my point, you didn't do an empirical analysis to really ascertain and verify if they are not comparable; correct?

MR. ZARUMBA:  Well, as I said, we talked about economic ties.  Number one trading partner to Canada is the United States.  Number four trading partner to the United States is Canada.  You have free movement, essentially free movement, of labour back and forth across the two countries.  We have our time together in terms of wholesale electric trade, which is the topic we are all talking about.  I -- you know, that is a -- you know, those are very, very significant attributes.

MR. ISHIMWE:  Okay.  If we could, please pull up page 82 of the compendium.  And you'll see here Nexus' response to interrogatory M3-10-CME-12, and, here, it says, at page 18, Nexus states, in its opinion, that:
"...peers operating in Canada and the United States are entities of like risk, while entities operating in the UK and Australia are not.  Nexus states firms operating in other financial markets, including the UK and Australia, operate under different legal, institutional, and macroeconomic circumstances which could influence utility ROEs."

Do you see that?  Correct?

MR. ZARUMBA:  Yes.

MR. ISHIMWE:  Great.  And so, as I understand it, Nexus states in their response that they are not lawyers and therefore cannot render legal opinion on whether Canada operates under different legal circumstances; is that correct?

MR. ZARUMBA:  We are not attorneys, and we cannot, in this jurisdiction nor any other, we cannot render legal opinions.  That is correct.

MR. ISHIMWE:  But you would agree that Nexus nonetheless gave an opinion by stating that entities in Canada and the US operate under different legal circumstances than those operating in the UK and Australia; correct?

That was an opinion?

MR. ZARUMBA:  Yes.  However, we can offer an opinion about the institutional circumstances in which they operate under.  Both Dr. Pampush and I have worked in the US and Canada.  I have worked also in the UK.  I have worked in other Commonwealth countries, along with Dr. Pampush, in Jamaica.  I have worked in a variety of other countries.  I believe that, institutionally, the US and Canada have quite a bit of overlap and share a lot of similarities in terms of the institutions supporting utility regulation, much more so than outside of North America.

MR. ISHIMWE:  That's fair, but I wasn't really asking about the institutional circumstances.  I was more so talking about the legal circumstances where you said you were not lawyers and could not render one but, despite this fact, nonetheless gave a legal opinion.  And is that correct?

MR. ZARUMBA:  No, I don't think we gave a legal opinion, but we can give an institution opinion about institutional, which is a broader, which is a more broader body.

MR. ISHIMWE:  So you disagree that you didn't give an opinion with respect to legal circumstances of Canada as compared to Australia and the UK, which you characterized as different?

MR. ZARUMBA:  We cannot offer a legal opinion.  Having worked in Canada, I found it to be very similar to the legal situation -- circumstances in the US, but I -- that is just my observation as a non-attorney.

MR. ISHIMWE:  Okay, that is fair.  And so is my understanding correct that the only determination that you were comfortable making in response to this interrogatory is that many policies and regulations in Commonwealth countries are similar to those in Canada?  That's correct?

MR. ZARUMBA:  No.  No, I can't.  From when I worked in -- Dr. Pampush and I worked in Jamaica.  We found it to be different than Canada.  When Dr. Pampush and I worked in Bermuda, which is not a Commonwealth -- well, they are I guess legally they are a British overseas territory; I think I got that right -- very different set of circumstances, very different than even in the UK, where I have worked.  And I would say they were different than Canada, and I have worked in several Canadian provinces.

MR. ISHIMWE:  So are you saying that your answer in the interrogatory is -- you are no longer maintaining that position?

Because, if you read that response under question (a), it says here:
"It is our experience working in Canada and the United States and certain Commonwealth countries --"

You mention Jamaica amongst others:
-- "that many of the policy and regulations that exist in Canada regarding the public utilities are similar."

MR. ZARUMBA:  They are similar, but I think that there are -- I found several instances in Jamaica and Bermuda and I think now with RIIO in the UK that are different.  I think there's more similarities -- two levels of question there.  I think there's -- are there some overall similarities?  Yes, they are all some sort of rate-of-return regulation at a very high level.  In terms of the exact policies, I think that Canada is more similar to the US than they are to many of the British -- to many of the Commonwealth entities.

MR. ISHIMWE:  And so, to my point again, you didn't do an empirical analysis to really -- there's no empirical basis to really verify or compare that fact, is that not true, despite the fact that you said it must be performed?

MR. ZARUMBA:  Well, it's based on my experience working in all those places.

MR. ISHIMWE:  Okay.  And so wouldn't it be fair to say, as well, that Nexus does not in fact know if the UK and Australia operate under different legal circumstances than that of Canada, given that you are not lawyers and cannot provide a legal opinion?

MR. ZARUMBA:  We will not provide a legal opinion.

MR. ISHIMWE:  Okay.  Thank you very much for your time.  This concludes my questions.  I do appreciate it, thank you.

MR. ZARUMBA:  Thank you, sir, for your questions.

MR. JANIGAN:  Thank you very much, Mr. Ishimwe.  I believe next up is VECC and Mr. Harper.
Cross-Examination by Mr. Harper


MR. HARPER:  Good morning.  I believe it's still morning, yes.  VECC sent in a compendium for this panel yesterday, and I was wondering if we could have it marked as an exhibit.

MR. RICHLER:  Yes, K5.4.
EXHIBIT K5.4:  VECC COMPENDIUM FOR PANEL 3.


MR. HARPER:  Thank you very much.  And, for the panel, if it isn't clear, my name is Bill Harper, and I am a consultant working for the Vulnerable Energy Consumers Coalition, more commonly known as VECC.

To start off, I would like to start off with following up on a conversation you had earlier today when you were discussing with Mr. Rubenstein the composition of your peer group.  Can you hear me okay?  I just want to make sure.

DR. PAMPUSH:  Yes, sir.  Yes, we can hear you, thank you.

MR. HARPER:  Great, okay, thank you.  Now, I just want to confirm:  During that discussion, I believe you made frequent references to the fact that the companies in your peer group were regulated; am I correct about that?  I think I heard the word "regulated" several times during that discussion.

MR. ZARUMBA:  Now, are we talking the peer group or the comparables?

MR. HARPER:  Well, we're talking --


MR. ZARUMBA:  Because I think sometimes those terms are used interchangeably, and I don't want to get confused.

MR. HARPER:  Right, and I appreciate the distinction you made before.  I was talking about the peer group, the final list of companies that you had up there, that you had, you know, after you finished all of your screening and the companies that you included in your peer group for purposes of the CAPM and the other analysis.  Were those ones that you characterized, I think you characterized, as being regulated or having regulated utilities in them?  Am I correct with that?

MR. ZARUMBA:  Yes.

MR. HARPER:  Now, I noticed you went over the screening criteria with Mr. Rubenstein, and I didn't notice the company having regulated, having a regulated utility or regulated assets or regulated revenues as being one of your screening criteria.  Was that something that you specifically screened for when you were going through your initial group of companies that you picked up?

Maybe that's the comparables, I guess, to use your word, and then screened it down to what would be in your peer group.  Did you specifically look to see whether they were regulated or not or had companies that were regulated?

MR. ZARUMBA:  Yes.

MR. HARPER:  And did you screen to determine whether or not, let's say, a significant portion of their total compensation, whether it be assets or revenues, were from regulated utilities?  Was that part of that screening criteria, as well?

MR. ZARUMBA:  We screened based upon the NAICS codes.  So, essentially what the company self identified as their NAICS code.

MR. HARPER:  Well, okay, so.  And I was going to go there, so thank you very much.  And I believe you started your screening then with the company -- with the comparable groups, the companies that were in the NAICS code and I believe it was NAICS code 2211, if I am not mistaken; correct?

DR. PAMPUSH:  Correct.

MR. HARPER:  Okay.  Maybe we could go to page 17 of the VECC compendium.  Now, this is a screenshot from the Statistics Canada website basically talking about the NAICS code, and specifically NAICS code 22111.  And basically it says here that, you know, this industry group comprises primarily engaged in the generation of bulk electric power, transmission from generating facilities to distribution centres, and/or distribution to end users.  Now, I didn't see any specific reference in there to it being necessarily having to be regulated entities they were just entities; would you agree with that?

MR. ZARUMBA:  I'd agree.  But I mentioned that after we did our initial screen we removed companies that appeared to be -- that appeared to be entirely unregulated electric generators which such people would sometimes refer to as independent power producers.

MR. HARPER:  Well, I got the impression that you removed companies that were involved in generation of renewables and biomass because they were speculative.  I didn't get the impression from the screening you discussed with Mr. Rubenstein that you basically removed all companies that were just -- that were just generators.

MR. ZARUMBA:  Well, if they were unregulated generators.

MR. HARPER:  Oh, okay.  And you were able to determine that, how?

MR. ZARUMBA:  We were able to identify it by viewing the company in many cases and then essentially just one additional level of research.

MR. HARPER:  Okay.  Maybe if we could scroll down on the screen we have here slightly.  What I noticed the NAICS code is broken down to finer distinctions, you got code 22111 which is electric power generation, and code 22112 which is electric power transmission, control and distribution.

Now, in your supporting files and I didn't include them in the compendium because they get rather detailed and it was rather long, you had a specific file where you listed the companies that were in NAICS code 22111, and actually indicated what the detailed NAICS code classification was for each of them; am I correct in that?

DR. PAMPUSH:  Are you saying did we download --


MR. HARPER:  No, I am saying in the material that you filed with us, and I spotted it in your, and maybe I should have included it here, in the Excel files, in the detailed Excel files, that you filed as part of your supporting materials, one of the tabs included a listing of the companies that were in the 22111 NAICS code.  And actually part of that file included sort of a what their more finer classification was, if I can put it that way; am I correct in that?

DR. PAMPUSH:  I don't recall right off the bat but, okay.

MR. HARPER:  You know, no, because it was there like I said.  I didn't copy it because it went on for pages, because there are a lot of companies in that, including people like Orangeville Hydro for that matter who is one of the distribution utilities in Ontario.  But I was kind of curious, since you had it it appeared to me this distinction between 22111, which is generation and 22112, which is transmission and distribution, and I think as you indicated earlier in your testimony, your consideration and focus is on distribution utilities, why you didn't screen out all the electric power generation and just include those companies that had self-identified themselves as being transmission and distribution?

DR. PAMPUSH:  I think our downstream screens took care of that and I am also -- I can't remember right off the bat, but I think that a company can have multiple SIC codes -- well, I mean, these are NAICS codes but if I recollect correctly -- so, I went to one level up and then used our downstream review to, you know, make sure that we didn't have just those standalone power generators.

MR. HARPER:  So -- but you didn't apply this finer distinction of NAICS codes that's available; am I correct?

DR. PAMPUSH:  You are correct.

MR. HARPER:  Okay.  Would it be -- like I said, given my age and lack of experience in Excel files I am not that great at sort of working through them.  Would it be possible for you to take the file I spoke to and identify out of that file how many of the companies in your final peer group have NAICS code 22112, which meant they would fall into the transmission and distribution subcategory of the NAICS code?  I was wondering if that is something you would be willing to undertake?

MR. RUBY:  Sorry, it's Peter Ruby.  I just want to make sure I understand the request.  You're asking the witnesses to do the mechanical task --


MR. HARPER:  Yes.

MR. RUBY:  -- that you could do?  And apparently haven't done.

MR. HARPER:  Well, no you haven't done it.  You know, you are right I could do it, it would probably take me three times the time it would take your witnesses to do it.  But if you would like me to do it, I am perfectly willing to try and go away and try.  I was just asking if your answer is no that's fine.

MR. GARNER:   Well, excuse me, this is Mark Garner from VECC.  Then how would that go on to the evidence of the case, Mr. Ruby?  I mean, I think the point would be to have it in record, and how would we then get it into the record of your client?

MR. RUBY:  I don't know, I mean that's presumably up to your client to arrange for this.  It's not really a matter of opinion for the experts, right?  Like, this is a -- you are asking for a mechanical task.

MR. HARPER:  Okay.  Well, I don't want to spend a lot of my time arguing about this.

MR. RUBY:  And, Mr. Harper, I just -- my concern is I don't want to give an undertaking, but when we are done and we see how many undertakings there are I am happy to look at it, and if it's easy we can do it quickly then we will take a look at that.  But the idea is not to hold you up, it's just to not -- make sure we don't get bogged down when there may be other things to do.

MR. HARPER:  Okay, fine.  I will take it on that basis and we will see where we go from here.

MR. JANIGAN:  So, that would be an undertaking for best efforts to accomplish that, Mr. Ruby?

MR. RUBY:  So, with respect, no, that's not what I meant.  I meant that sort of we are not giving an undertaking, but I understand why Mr. Harper is asking for us to do it instead of him.  And we have got limited time before the undertakings are due, so if we can do it -- it's not really best efforts because obviously, you know, anybody could do this.

MR. GARNER:   Well, sorry, Mr. Ruby, it's Mark Garner again.  If it's so simple anybody can do it I am just at a loss to see why this is such a burden for your client?

MR. RUBY:  Yes, I just want to see what else we get asked to do, so that we have a whole package, that's all.

MR. GARNER:   Commissioner Janigan has offered under best efforts, I think.

MR. JANIGAN:  With respect, this information and the evidence is for the benefit of the panel and I appreciate that this may involve some effort, if it is too voluminous then maybe we can understand it.  But all we're asking here -- all Mr. Harper seems to be asking here is for you to use best efforts to produce the result.


MR. RUBY:  If the Panel thinks it's useful to them, then of course we will do it.  We will just do it, but as I understand this was a request from Mr. Harper because his client didn't do the work or do it in cross-examination.  I don't know what the panel is going to do with this information since there will be no follow-up in this proceeding.

MR. JANIGAN:  Well, I guess it's very difficult to know whether or not this is useful for the Panel if we haven't seen the information.

MR. RUBY:  I don't want to make an issue of it, Commissioner Janigan.  If you would like it, or any of the Panel members, then we will give the undertaking.  It's that simple.

MR. JANIGAN:  Mr. Harper, can you be of some assistance here?

MR. HARPER:  I just -- Nexus indicated that their focus was on distribution, they have come up with a peer group here which on the face of it started off with using the NAICS code 22111, which is a very broad brush, that seemed to me, and I apologize it wasn't until I was actually going through the details of the file that I came across the fact that there was this breakdown available, and it struck me it would be useful if the focus was distribution to understand how many of the companies in their peer group were classified under this particular industrial classification as distribution.  It was just simple as that, to be quite honest with you, just to get a sense of sort of, as we say, how comparable, in the sense, of where is their peer group.

MR. JANIGAN:  Is the evidence sufficient for you to do that, that exercise, and potentially include it in your argument?

MR. HARPER:  Probably, yes.  I can try, yes.  Excel is not my strong point, but it seems to be a strong point for the witness.  That was my only thing.  But I can undertake to try that on my part.  Yes, I'll -- we will see what we can do.  So thank you.

MR. JANIGAN:  Okay, then we'll leave it at that.

MR. HARPER:  Okay.

MR. MONDROW:  Mr. Janigan, it's Ian Mondrow.  And I'm sorry to interrupt Mr. Harper, and I know his time is limited.  Mark Garner makes a very good point.  So I'm interested in this information.  It's about a comparative route.  It's directly relevant to the proceeding.  It's not a lot of work to do.  And if Nexus can do it, it will go on the record, then the rest of us can use it.  It's not an unreasonable request, it's the way we do things, it's the way we build the record, it's quite within the lane; and I'd like to see this undertaking.

MR. JANIGAN:  The reason I suggested this was the fact that I asked whether or not the information was in the record itself, in order to enable this to be done, so it could be included in any argument, if that's the case, because the information is already there.  And as I understand it, that it's possible to put together this for the purpose of argument, and without the necessity necessarily of being provided by Nexus, yeah.

MR. MONDROW:  Understood, sir.  And the only reason it's helpful to get it from Nexus in that context, and I listened to your comments, is then there will be no debate about whether that's appropriate.  Sometimes, you know, you generate something, you file it, and in reply argument you get, "Well, you didn't do it right" or "You missed this."  So that's why, to my mind, having the evidence of the experts is actually the most expeditious approach.  But I'll leave it at that, sir, and obviously we're all in your hands.

MR. JANIGAN:  Okay.  Well, what I would suggest is that obviously if this information is more readily provided, without too much effort by Nexus, then that would be appreciated. If not, Mr. Harper, potentially you can put together that material from what is available on the record, and include it in your argument.

MR. HARPER:  Fine --


MR. RUBY:  And I -- It's Peter Ruby.  I'm happy to proceed on that basis too.

MR. HARPER:  Okay, thank you.

MR. RICHLER:  All right, and, sorry, let's just note that as undertaking J5.1.

MR. RUBY:  Sorry, to be fair, it's not an undertaking.

MR. RICHLER:  I thought you just said it was an undertaking.

MR. RUBY:  No, what I understood from Commissioner Janigan and from Mr. Harper is that essentially we're not undertaking to do it.  If it turns out to be convenient and easy, then you'll find you'll -- Mr. Harper will receive it from us. But otherwise he'll take care of it.

MR. RICHLER:  All right, Commissioner Janigan, if that's satisfactory we'll strike J5.1.

MR. JANIGAN:  Well, essentially I think what you're talking about is best efforts.  And the best efforts is -- effectively, is that whether or not this is going to be too voluminous an effort.  If it is, then so be it.

MR. RUBY:  Yeah, on that basis, that's fine, for it to be recorded as an undertaking, for no other reason that it can be tracked.

MR. RICHLER:  All right, so J5.1.
UNDERTAKING J5.1:  TO IDENTIFY THE COMPANIES IN THE PEER GROUP THOSE WITH NAICS CODE 22112, THE TRANSMISSION AND DISTRIBUTION SUBCATEGORY.


MR. HARPER:  Fine.  Thank you very much for that. Can we go to VECC undertaking page 19?  Here we have a graph with the various earnings growth forecasts for each of the companies that you use in your DCF analysis; am I correct?

DR. PAMPUSH:  Yes, sir.

MR. HARPER:  Okay.  Now, I think if we go at the bottom of the page in the text, in the footnote, that you filter the growth rates and only use those that are within two standard deviations of the overall average.  And I think that results in a range, if we look at the footnote, of a range from 1.54 percent up to 17.33 percent.

DR. PAMPUSH:  Correct.

MR. HARPER:  Yeah, okay.  And I guess I was just wondering, that still seems to be a pretty wide range to me, so I was wondering why you picked two standard deviations as opposed to something that might have given you sort of, let's put it this way, a narrower range.

DR. PAMPUSH:  Yeah, so I had selected the two standard deviations, and that would give me the 95 percent confidence interval.  So I felt pretty comfortable with that. And then later, as I was reading like the FERC decision that they had on ROE, I saw that they did the same thing, only they did it not quite with this level of rigour.  What they did is they said, "We're only going to consider", because projected growth rates can diverge.  You're looking at the market in action.  You're looking at people's opinions about the future.  So it is going -- it's no surprise that there's quite a bit of disagreement.

Any rate, the -- what the FERC does is they limit it to zero to 20 percent.

MR. HARPER:  Okay.

DR. PAMPUSH:  And mine's a little bit narrower.  So I felt in retrospect -- because I didn't know that to begin with -- I used that methodology that you see there.  But I see that it fits in with the US FERC's methodology -- or their -- I don't know what -- if you'd call it a methodology, but at any rate their --


MR. HARPER:  Their approach.

DR. PAMPUSH:  Their approach, yeah.

MR. HARPER:  Okay, maybe could we go to page 49 of the VECC compendium.  Now, here you have the beta values you obtained from various sources that I guess you subsequently used in your analysis.  And I believe in your discussion with Mr. Mondrow yesterday -- you probably have to -- don't turn it up -- you agreed that the values were sort of clustered around 0.4 to 0.6; do you recall that?

DR. PAMPUSH:  Yes, sir.

MR. HARPER:  Okay.  However, would you agree with me that the individual estimates here are spread over a wide range? I think it's from something less than 0.2 all the way up to something more than 1.2?

DR. PAMPUSH:  Yeah the range is broader than the cluster, yes.

MR. HARPER:  Right.  And I was just wondering why you didn't apply a filter to the beta values, similar to what you did to your growth estimates, in terms of coming up with the numbers you would subsequently use in your analysis?

DR. PAMPUSH:  Well, I didn't apply a filter.  But when I took all of the results, and I weighed the results, the dispersion of those betas -- the more dispersed the beta, the less I would weight the results of the CAP model.  So in a sense they did get weighted into the overall return computation, but I did not feel that the -- I didn't see that the dispersion was -- yeah, I can see that there are some ones that are -- that form the range, but I didn't feel that the dispersion was so great that it merited a prior filtering the way the growth rates did.

MR. HARPER:  Okay, fine.  Thank you, that's sufficient.  Could we go to page 32 in the VECC compendium?  This is page 63 from your report.  Page 32 in the compendium.  You scroll down.  This is the table where you show the calculation of your market risk premium.  And you were having a discussion with Mr. Mondrow yesterday on this, that was at page 168 of the transcript.  And it's in my compendium if we have to call it up. Well, I believe you agreed with him when he characterized it as a forward-looking expected market return computation.  Do you recall that?

DR. PAMPUSH:  Yes, sir.

MR. HARPER:  Now, I guess I was -- we don't turn it up right now, I'll just go through it.  In Staff 50 you were asked about the sort of details of the calculation.  But I think in the response to that, really, what you referred to was an Excel spreadsheet that basically just showed the actual -- an Excel spreadsheet that showed the calculation, more or less showed the -- sort of the numerical calculations that were done in line 6 through 9.

And I guess what I was wanting to understand was:  What was the actual basis for the input values that you used in lines 1 to 4?  You know, what -- you got a reference to the source of the data down here, and I must admit I tried to access it on the website, and quickly ran into the fact that I needed a username or a number or something like this, and stopped at that point in time.

And so I was just wanting to understand what -- what was the data that you used, and what was the time period that this data covered?  And maybe if you could just perhaps start off by giving a brief description of the source, and the time frame that that source covers, that would be useful.

DR. PAMPUSH:  Yeah, the source was the S&P 500 index that I obtained from -- is it S&P?  Yeah.

MR. ZARUMBA:  That's S&P.

DR. PAMPUSH:  Yeah, S&P, correct.  So from their CapIQ database, correct.

MR. HARPER:  And these ratios, like the ROE ratio there, that would be a ratio for one year, or a historical ratio for a number of years, or I guess what was the source of, say, the seventeen -- sorry, 0.1782 that's on row 1 there?

DR. PAMPUSH:  Yeah, long term -- excuse me, that was most recent available.

MR. HARPER:  So that would cover the ROE for the last year?  Or the last month or?

DR. PAMPUSH:  I believe the last year.

MR. HARPER:  Okay, fine.  And so that I guess maybe you can just help me with it DPS stands for what.

DR. PAMPUSH:  Dividends per share, that's dividends.

MR. HARPER:  Okay and the 69.87 would be for the last year?

DR. PAMPUSH:  I believe so, yes, yes.

MR. HARPER:  And EPS stands for?  This is just to help me when I am putting this, to understand what EPS stands for.

DR. PAMPUSH:  Earnings per share.

MR. HARPER:  And the 196.7 is a number for the last year again?

DR. PAMPUSH:  Yes.

MR. HARPER:  Okay so I guess I was struggling with the fact that, if these are historical numbers for the last year, how do I then get to the point of characterizing this as a forward‑looking expected market return computation?  It seems to me it's more of a historical computation based on one year's worth of data.  If you could maybe comment on that, that would be great.

DR. PAMPUSH:  Yeah, sure.  So I would have loved to have gotten the growth rates the way I got them from comparable firms, but I just was not able to access for all of the 500 firms all of the data to obtain analyst growth rates in the period that I had to assemble this.  So I said, well, my best case is always to appeal directly to the marketplace, and my second best is to appeal to contemporary data.  And that's what I did there.  And that, those lines 1 through --


MR. HARPER:  Four.

DR. PAMPUSH:  -- four, yes, are all -- most of them are designed to help me compute that expected growth rate.  I would have loved to have had the earnings estimates for all 500 firms.  I was not able to obtain them, so I utilized this methodology.

MR. HARPER:  Okay.  So maybe if I can characterize, I understand that you used one year's worth of historical data, and I guess it strikes me the main difference between yourself and, say, Concentric or LEI, who used historical data to come up with their market-risk premium, is they used a longer historical period than you did.  You used one year, and they, you know, they went back a number of years.  We don't have to talk about precisely how many years they went back.  But do I understand it correctly that that probably seems to me is the main difference between yourself and those other two experts in terms of how they came up with their market-risk premium?

DR. PAMPUSH:  No.  I think of this as more of a snapshot with most current data as opposed to long-term averages.  And the distinction is that -- and I think that this reflects sort of more modern finance thinking, is that the market-risk premium is not necessarily stable and therefore you don't want to, you know, do multiple-year historical-type averages.

And, see, that was the other thing.  This is not an average.  And so, if they had gone back with this approach a number of years, then we could -- well, you know, we could see what it used to be or whatever, but my goal was to take basically a snapshot of what people were thinking in the most recent period I could get.

MR. HARPER:  Okay, that's fine.  Maybe we could scroll down to the very bottom of the page and look at the footnote for a moment, if you don't mind.  I was quite curious because the footnote here states:
"The BR formula", and that's the formula you use in your thing, "is inappropriate for regulated companies because the BR formula relies on equality between earned returns and cost of equity, which arguably is the case for the unregulated market in equilibrium but not for a regulated entity."

I almost read that, I almost interpreted that as saying, well, the BR -- this seems to suggest to me the BR formula isn't appropriate to use for regulated utilities, which is what we are trying to deal with here.  And so I was just trying to reconcile how, why this footnote doesn't negate the analysis you presented in your table.  I am sure it doesn't, but maybe you could explain that to me.

DR. PAMPUSH:  So the idea was -- okay.  I used this methodology, this BR methodology, and I applied it to the S&P 500, which is primarily unregulated firms.  So the earned returns on equity for unregulated firms is not going to be influenced by any or set or determined or influenced by any particular regulator.  And that's not the case if you're applying it to regulated firms.

And so the ROE that's earned -- and I said is arguably -- you -- the -- what pops up in the marketplace across 500 of the largest firms will be returns that are equal to their cost.

MR. HARPER:  Okay.

DR. PAMPUSH:  And that's not necessarily the case for individual regulated entities.

MR. HARPER:  Right.  Maybe if we could go now to page 27 of the VECC compendium.  And this is where in your report you discussed the results of some -- a study that was commissioned by the EDA to look at the capital spending that distributors could face depending upon how energy transition played out, what the resulting load was that distributors had to meet.

And I believe you had some discussion on this already.  It struck me.  I took out of this two points.  One was that the average capital spending was likely to increase in the future, and the second one was that there was a wide range of uncertainty as to what the capital spending requirements are going to be over the next 25 years.

And, in your conversation with Mr. Rubenstein, it seemed to me that, out of those two points, it was really the second one about uncertainty that was the more critical one in terms of contributing to risks that are faced by distributors.  I mean capital spending may go up, but, if you knew exactly what the capital spending requirements were, then you could plan for it, you could be sure the regulator was going to approve it as being prudent spending.  But it was really the uncertainty about the future that sort of is the message you wanted to give in this graph.  Would that be a fair characterization?

MR. ZARUMBA:  Well, there was a lot there, so...

MR. HARPER:  Yes.

MR. ZARUMBA:  Maybe let me re-summarize what we intended in it.  We have provided two scenarios based on two sets of assumptions.  This all ties back to the IESO, so this is not Dr. Pampush's opinion or Mr. Zarumba's opinion; it's the latest information in Ontario.  However, when we compare it to what has happened in the past, in both cases there is a lot more growth.

MR. HARPER:  Right.

MR. SARDANA:  If you look back a dozen years ago, the usage per customer was flat or decreasing, and now we have significant increases in use per customer.  And that, in the past, you'd say capex was okay.  It's going to grow with capex.  Two things are going to grow with capex if you looked at the world back in 2012 or '14.  Are you going to add customers?  Okay, you are going to add capex.  You are going to replace your existing infrastructure.  That is a pretty safe, boring business.

MR. HARPER:  Yes, but --


MR. ZARUMBA:  We are -- okay.  Now, we are in a situation where the world is going to change.  We are not sure how.  That adds a fair amount of risk.  The distributors are in a position -- they have to meet it.  They can't say, "Ciao, customer.  I am sorry you just installed that heat pump.  You can use it in three years, when the system catches up."  You know, they need to use it.  The lead time to build the infrastructure is long, several years, because you have to plan, you have to secure the equipment.

One issue that we have encountered all through North America:  Shortage of human capital, trained distribution planners, engineers.  One of the problems is that, if you have a degree in electrical engineering, you can go to work for a distribution company but that same skill set could also get you a job at Amazon Web Services, which is to some 20-somethings they seem to be more exciting.

It all comes down to these are the challenges that the distributors need to -- that are facing, which are introducing risk.  Does that answer your question, sir?

MR. HARPER:  Well, I was just -- it was much simpler than that.  I understood the two risks, more dollars, uncertainty.  I was just in my own mind trying to characterize, out of the two risks, it seemed to me while you were in conversation with Mr. Rubenstein, the more significant risk was the one related to the uncertainty and whether you would -- and I am interested in, yes or no, whether you would agree with that.

MR. ZARUMBA:  Yes, there is a lot more uncertainty now than there was just a decade ago.

MR. HARPER:  Okay, fine.  Thank you.  Those are all my questions.  I believe my partner in crime, Mr. Garner, may have a few questions if I could check in with him.
Cross-Examination by Mr. Garner


MR. GARNER:  Thank you.  Thank you, Mr. Harper.  In the interests of time, I am just going to cut down to one question.  And I hope you can hear me.  It's Mark Garner for VECC.

MR. ZARUMBA:  We can hear you loud and clear, sir.

MR. GARNER:  Thank you, Mr. Zarumba.  I think it's for you, Dr. Pampush.  I just want to ask about this.  In my compendium and with Mr. Rubenstein this morning you went or he went over a number of utilities in your groups who have had difficulty and some of them having bankruptcy, like PG&E.  And I heard you yesterday talking about default risk.  And can you just elucidate for the panel:  How does default risk affect or does it affect a company's beta, just as a theoretical matter?

DR. PAMPUSH:  I don't know.  I think that's an empirical question, and I didn't investigate it.  I did see that -- yes, I don't know.

MR. GARNER:  You mean, as an economic principle, though, isn't it that the more higher the default risk a company has, the more it's -- it becomes more risky to the market?

DR. PAMPUSH:  I would think so, but I don't know so.

MR. GARNER:  So, you wouldn't think this is a thing as a company that declares bankruptcy frequently isn't more risky than one that never declares bankruptcy; is that what you are trying to tell me?

DR. PAMPUSH:  No, that is not.  I agree.  A company that declares bankruptcy pretty often is more risky, yes.

MR. GARNER:  Right.  And all I am trying to do right now is just, as a math problem, is in the market the beta is measuring, as I understand it, the lower the beta you are basically -- it's showing some entity to be less risky than one with a higher beta; is that true?

DR. PAMPUSH:  Fair enough, yes.

MR. GARNER:  Okay.  So, if one were to establish that in the United States, as opposed to Canada, one of the major differences in the utility industries of the United States and Canada is the United States utilities have a much, much greater default risk than they do in Canada.  If one were simply as a theoretical thing to establish that, would that affect one's view of what betas in the two countries would show?  Leaving aside the data problems and the running betas in small countries and big countries, you know; would that basically affect betas?

DR. PAMPUSH:  I mean it could.  But if investors are looking at these, these firms in a particular case where they are far from defaulting, then why, just because other firms default, why would that be stained by the potential for default if they have, if they are strong, they have a lot of financial integrity, have a reasonable return.  I don't see that there would be some communication of risk because other utilities are near default or whatever.

MR. GARNER:  Sorry, I don't understand that.  So, if I have a portfolio of US utilities and a portfolio of Canadian utilities, and in the last 20 years zero Canadian utilities have ever had a default and in the last 20 years 30 percent, just to throw out a number, of US utilities had defaulted would I view those two portfolios as the same risk?

MR. ZARUMBA:  Well, that number is highly inaccurate.

MR. GARNER:  Well, it doesn't matter I am just using it as an example.  It is not --

MR. ZARUMBA:  Mr. Garner, why don't you start and then I'll --

MR. GARNER:  Yes, thank you.  Sorry.  Yes, I wasn't trying to be accurate and I do understand your point.  I am just trying to look at the theory, not the, you know, actuality.  I am just trying to say is that two portfolios, one with a large number of companies that defaulted, and one portfolio with no companies that defaulted; don't I view those two portfolios different from a risk perspective?

MR. ZARUMBA:  Okay.  First of all, bankruptcies for the utilities in the US have been few and far between.  There was public service in New Hampshire about 40 years ago.  That default occurred due to an expansion of nuclear power generation, such as the path that Ontario is following right now.  There was Hassle Free Electric, and the reason for that default escapes me.  I think it had to do -- I don't recall, I'm going to be honest.  You had PG&E recently due to wildfire issues, which have been addressed by California legislation.  And there was a problem PG&E in about 2002, which had to do with a wholesale market price design problem.  I think Ontario had a similar one but because the utilities were generally government-owned in some way, it was taken care of, I forgot the details it's been over two decades.

But so, the situation is it's not that there are rampant problems with bankruptcy.  What it does emphasize, though, is that when you do have changes, these transitions and I've mentioned some of these in the report, that's when there has been some of these, you know, these bankruptcies have occurred, with the exception of the wild fire risk.  When you have change in market designs, when you have this very aggressive adoption of a specific technology.

MR. GARNER:  So, Mr. Pampush, the question was really to you and it was really a theoretical question about two portfolios we could use those in order to not have this discussion.  I am just looking at two portfolios, one with a large default, more default risk than the other, one would get -- as an average one would have a higher and lower beta; wouldn't the one with less default have the lower beta?  That's what the theory would tell you?

DR. PAMPUSH:  If all of the other risks were identical, yes, then I would think that the one that had, if it had and if one had 30 percent probability of default versus zero percent, I suspect you would see a difference.

MR. GARNER:  Sure.  And that's what I would have thought it just seemed to me it made sense.  And as per your response, Mr. Pampush, have you undertaken a study that has looked at default risk in Canada and the United States among utilities?  Can you produce something that demonstrates that there is not a higher default risk in the United States?  I am just wondering because I just read today there is a couple of utilities in Texas that have just defaulted, one, you know, which is it, Roseau Electric Power just defaulted on $2.1 million.  I've just never heard of a Canadian utility defaulting, and I can probably list a few utilities.

So my question is very simple:  Have you done a rigorous study or can you demonstrate or show us a study that actually looks at default risk in the United States versus Canada for utilities; have you done such a study; are you aware of such a study?

MR. ZARUMBA:  I could respond to the Roseau question.  That was not an investor-owned utility, that was a rural co-op that was not properly hedged.

MR. GARNER:  And to my question?

DR. PAMPUSH:  But the answer to your question is, no, I have not undertaken such a study, nor am I aware of such a study.

MR. GARNER:  Thank you, Mr. Pampush.  That's very helpful.  And those are my questions.  I think we are a little over time, so I would like to stop.  Thank you both for those answers.

DR. PAMPUSH:  Thank you.

MR. JANIGAN:  Thank you very much, Mr. Harper and Mr. Garner.  Is it Mr. Ladanyi for Energy Probe?

MR. LADANYI:  Here I am.

MR. JANIGAN:  Yes, sorry.

MR. LADANYI:  I am ready to go.  If you want me to go or if you want to take the lunch break that's fine with me too.

MR. JANIGAN:  Well, let's start off and then we will take the lunch break.
Cross-Examination by Mr. Ladanyi


MR. LADANYI:  Very good.  So, good afternoon, panel.  It is afternoon and I met Dr. Pampush last week, nice to see you again.

DR. PAMPUSH:  Nice to see you.

MR. LADANYI:  And actually -- excuse me?

DR. PAMPUSH:  I said nice to see you, my apologies for over speaking.

MR. LADANYI:  Thank you, no it's no problem.  And I also spoke to Mr. Zarumba about 15 years ago on the phone once about another issue.  I don't know if he recalls it, I do recall it.  So, we have met before that's what I am trying to say.

MR. ZARUMBA:  Good to see you again, sir.

MR. LADANYI:  Very good.  I am a consultant representing two intervenors, The Coalition of Concerned Manufacturers and Businesses of Canada, and Energy Probe Research Foundation.  And my questions today are on behalf of both intervenors.

I don't have a compendium for my cross-examination, but I may refer to Exhibit K3.3, which is the Energy Probe and CCMBC compendium for panel 2.

Now, at presentation day you said that California, Massachusetts and New York are similar to Ontario in many ways.  And you don't have to look it up, it's transcript page 59.  So, can you tell me how many electricity distributors are there in California?

MR. ZARUMBA:  There are three major electric MEUs, there is a small MEU, then in -- there are a number of municipal electric utilities that are not under regulatory review of the California Public Utilities Commission.  And I am sorry I can't give you the number of municipalities off the top of my head.

MR. LADANYI:  Very good.  How about in Massachusetts?

MR. ZARUMBA:  In Massachusetts they are down to three MEUs, there are two major ones, Eversource which is NSTAR Electric which is -- Eversource was the merger of NSTAR and Connecticut Light and Power, and then there is National Grid Massachusetts which amalgamated a number of electric MEUs, including one of the legacy companies was a former employer of mine, Eastern Utility Associates, then one very small electric MEU, Pittsburgh Gas and Electric.

MR. LADANYI:  Very good.  How about New York?

MR. ZARUMBA:  New York, okay.

MR. LADANYI:  It's not a test, it's just a rough number.  It doesn't have to be --


MR. ZARUMBA:  Funny, it sounds like a test.  Okay, let me see -- let me see how close I get.  By the way, Massachusetts also has a number of municipal utilities, which are not under regulatory review of the Massachusetts department public of utilities.

In New York, there is Consolidated Edison in New York.  There is Orange and Rockland, which is also a division of ConEd, which formerly was an independent company serving part of New York and New Jersey.

There is Rochester Gas and Electric.  There is National Grid New York, which absorbed Niagara Mohawk, just a company formerly known as Niagara Mohawk.  There is Avangrid New York, which would include New York State --


MR. LADANYI:  I think that's enough, I don't want to
-- hear you struggle.

MR. ZARUMBA:  Okay, New York -- yeah, there is a number of the upstate New Yorks.  Then there is a number of municipal utilities in New York.  Then there is the Long Island Power Authority, which is something onto its own.  It is a -- top of my head I forgot what the description is legally.  I worked for them many, many years ago and I just -- I don't remember that detail.  But they are regulated by the New York Department of Public Service.

MR. LADANYI:  Very good.  Now, are any municipally owned utilities in these states regulated by the commission, let's say New York State Public Service Commission, or in California commission?  Are any of them actually regulated by the state commission?

MR. ZARUMBA:  That's not a clear black and white answer.  Generally, municipal utilities in the United States are either not regulated or are less regulated.  However, there are -- there is -- sometimes there is grey in between, and sometimes it's black and white.

For example, the Puerto Rico Electric Power Authority is -- which is a public power entity -- is fully regulated by the Puerto Rico Energy -- Wisconsin has -- as I recall, has a number of municipal electric utilities.  And the state has some authority over those utilities I believe in terms of generation planning, and possibly cost allocation.

A number of states in the US, if it's a municipal utility -- if it is within the boundaries of the municipal -- the utility is within the boundaries of the municipality, it is not regulated.  But if the utility extends outside of the boundaries of the utility, in other words where they -- the voters -- they would not be voting for the governmental agency that runs the utility, owns the utility; yes, they would have.

So it's -- your short answer is it's not an easy answer.  So it can get a little messy with all the different jurisdictions.

MR. LADANYI:  As much as I know about California,
so -- I have some relatives there.  In fact, one of our sons lives in California.  So does California's public utility commission set electricity rates for Los Angeles Department of Water and Power, which is the electricity distributor in Los Angeles?

MR. ZARUMBA:  No, LADWP has a separate entity set up by the city council which provides oversight.

MR. LADANYI:  So essentially it's regulated by the city council, more or less?

MR. ZARUMBA:  That is correct.  That's fair, fair characterization.

MR. LADANYI:  How about Sacramento Municipal Utility District?

MR. ZARUMBA:  I don't know.  I've never had any interaction with SMUD.

MR. LADANYI:  Nothing with SMUD.  How about -- maybe I'm going too far afield -- East Bay Municipal Utility District?  Don't know what it is.  That would be in Oakland.

MR. ZARUMBA:  I know of East Bay, but I have never worked for them or had interaction, so I could not give you a fair statement.

MR. LADANYI:  So none of these distributors, municipally-owned distributors, are in your peer group; are they?

MR. ZARUMBA:  No, municipal utilities operate very differently than investor-owned utilities in the United States.  In the model that Ontario has adopted with the municipally owned utilities, really they treat them like an investor-owned utility would be treated in the US, by and large.

You know, starting with the way they calculate the revenue requirement, where they do a "return on" and a "return of" type of calculation.  And in the case of Ontario during rebasing.

In the case of a municipal utility in the US, they use a cash flow model.  They adopt a different set of accounting roles.  In the US, an investor-owned utility would adopt generally accepted accounting principles.  A municipal utility would adopt generally -- governmentally accepted accounting principles -- I don't -- I have that acronym wrong.  I'll get it during the break, I'll look it up and get you the correct one.  It uses a cash flow model.  So instead of a return on and a return of, it is a cash flow to support the utility, and to maintain at least minimum bond covenant coverage ratios.

So it's different.  And different than what an MEU would do in the US, and different than what you do in Ontario.

MR. LADANYI:  Now, you might recall, if you looked at the transcript -- and I think Dr. Pampush heard it -- when I discussed at the end of my cross-examination of Concentric with Mr. Dane, how one would compare municipally owned utilities in Ontario with municipally owned utilities in the US.  And he said one would need to do benchmarking.

Do you even know what he was referring to?  I unfortunately didn't have time to pursue it with him, but how would one do it if one had to benchmark Ontario municipal utilities against US municipal utilities?

MR. ZARUMBA:  Well, the first problem you would find is the amount of data available for municipal utilities in the US is not nearly as fulsome as they are for investor-owned utilities.  So you would have a data problem.

Assuming that you got past that data problem, then the next issue, as I had previously discussed, their accounting systems are different, even more -- I mean US GAAP and IFRS are different, but they're a lot closer than governmental accounting systems versus a GAAP accounting system.  So that's your next challenge.

Then the fact the way that you -- now, to show you an example about how different they could be, if a municipal utility has an unfunded pension liability, it is my experience they do not have to show that on the balance sheet.  And it could be enormous.  This is in the US.  Whereas that -- that is under GAAP, US GAAP, it is a liability -- but it's a very, very significant difference.

So I'm not sure what was in Mr. Dane's mind.  I have a lot -- I've known Mr. Dane for a number of years.  I used to work with him.  I have a lot of respect for him.  I think it would be very difficult to benchmark the municipal utilities in Ontario to the municipal utilities in the US.  If you did, I suspect the utility -- municipal utilities in Ontario would be much more efficient and much higher performers.  And that would be attributable to the fact that they have been subjected to regulation for the last roughly 25 years.

MR. LADANYI:  I'd like to ask one more question just before lunch, and then I have more after lunch.  So would you say that the regulatory system that we have in Ontario, for the 61 electricity distributors, that's what we have, 61; is a system that really has been designed to be easy to do, because to try to do it any different way would be harder to do -- essentially, it's kind of like -- I hate to use that statement, but it's -- if the only tool you have a hammer, every problem looks like a nail.  And this is the situation here:  We're trying to apply methods that are used for investor-owned US utilities to Ontario because it's easy to do.  Not because it's the right thing to do, but because it's of let's say elegance and simplicity.  To do anything else, like benchmarking, would be too hard.  Is that that what it is?

MR. ZARUMBA:  Well, I will remind you that Ontario does do benchmarking.  Is it perfect?  Maybe not.  But, you know, you are supporting one of the mantras that I had mentioned in this proceeding, is that I think it's time to look at the regulatory system in Ontario again, like it was done in the early 2010s, and that is especially true because of the energy transition.  I, you know, one thing I have learned in this industry is that there is a tendency to rest on our laurels:  Why change anything; it's just fine.  I think that's a -- that is a bad policy.

MR. LADANYI:  I definitely think it is, too.

MR. ZARUMBA:  And I think we agree.

MR. LADANYI:  Yes.

MR. ZARUMBA:  What can we do to make things better and especially when in a situation where things are expected to change.

MR. LADANYI:  This is a good place for a break, Mr. Janigan, if you want to break or if you want me to continue.

MR. JANIGAN:  No, that is fine.  We can take a break now and come back at 1:50.  Thank you.
--- Luncheon recess taken at 12:48 p.m.
--- On resuming at 1:49 p.m.

MR. JANIGAN:  Good afternoon.  Mr. Ladanyi, are you ready to proceed?

MR. LADANYI:  Yes, I am, Mr. Janigan.  So, just before the break, Mr. Zarumba mentioned accounting standards, and so you're aware, of course, in Ontario we have to use modified international financial reporting standards, or MIFRS.  The utilities have to use that except those that list in the US exchanges, which is only Hydro One.  And you utilities in the US follow United States generally accepted accounting principles, or US GAAP?

MR. ZARUMBA:  Yes, I am aware of that.

MR. LADANYI:  Yes, of course.  So, in your comparison utilities did you take this into account in any way?

MR. ZARUMBA:  Not really.  The two -- there are differences between the two, however I don't think the differences were that material, that for the type of analysis we were performing there would need to be any specific types of adjustments.

MR. LADANYI:  So, if I were to tell you the basic differences in the capitalization of indirect overheads the difference between MIFRS and US GAAP.  So, for some utilities that would be large those that have lot of construction and for others they might not.  But you have not made an adjustment, do you think there should be an adjustment?

MR. ZARUMBA:  No. And perhaps, Dr. Pampush, are you aware of any significant difference in any of the models that you were working on that would have been impacted by the capitalization of indirect overheads?

DR. PAMPUSH:  I don't know.

MR. LADANYI:  Okay.  And for the gentleman from -- so, you were asked questions earlier this morning about international utilities elsewhere and those follow IFRS, and not the modified IFRS.  And they are not allowed to have deferral and variance accounts, you know that, that's not allowed under IFRS, so they cannot capitalize period costs the we can -- or at least put them on the balance sheet, period costs in deferral variance accounts.  You're aware of that?  So, comparison with, let's say, utilities in Germany would be kind of difficult without because there would be significant differences; you agree with that?

MR. ZARUMBA:  You're getting a little beyond my knowledge of IFRS, so I would prefer not to answer just because I don't think I can give a reasonable answer one way or the other.

MR. LADANYI:  Okay, thank you.  So, I'm --


MR. ZARUMBA:  I am willing to accept your word for it, but...

MR. LADANYI:  Well, thank you.  I don't think anything hinges on it greatly, but there are differences, obviously.

Now, at presentation day you said in that many distributors had flat or declining usage per customer, and you said it this morning again; and do you know the reasons for this?

MR. ZARUMBA:  There were when I, I was project director, when I was at Navigant for some work for the OEB,  you know, when they were looking at the -- or reforming the regulatory systems in the last generation, beginning in the 2010.  And I think a lot of that had to do with the advancement of CDM, I think that was the primary driver.  Although we were starting to look at that time the growth of distributed energy resources.

MR. LADANYI:  Very good.  And now you think there is an increase in use per customer or you're expecting it to happen sometime in the future?  Because I must tell you that I have been involved in a number of recent applications by distributors in Ontario and there has been no increase in the use per customer, and maybe it's completely off, maybe whatever is happening with heat pumps and EVs is completely offset by, let's say, use of more efficient appliances by the customer in better washers, driers, fridges, whatever, but there's been no indication so far of any increased use per customer.

MR. ZARUMBA:  We expect it in the future, but that's based upon the forecast from the IESO which we are feeling is the best information available.

MR. LADANYI:  So, the future has not started yet.  When do you expect this future to start?

MR. ZARUMBA:  Well, we filed the projections.  The issue becomes when do the distributors have to start planning for the future.  And it's my opinion, about five years.  As I mentioned earlier, there is a planning cycle that needs to occur, there is an equipment procurement cycle that needs to occur, and basically the acquisition of employees with the proper credentials, the proper human resource.  So, you know, we are in 2024 right now, I think if we start seeing things in 2029 we essentially start tomorrow morning.

MR. LADANYI:  So, would the revenue per customer increase if the load per customer increases?

MR. ZARUMBA:  No.

MR. LADANYI:  Really?

MR. ZARUMBA:  Excuse me, I am sorry.  I misspoke.  The revenue per customer with the current revenue -- the current residential rate design is based on a per customer, so if the load per customer increases, but the revenue per customer will not increase because it is all based on the number of customers.  Does that answer your question?

MR. LADANYI:  Well, you're saying is it because of the fixed variable rate structure; is that what you're talking about?

MR. ZARUMBA:  Yes.

MR. LADANYI:  But the energy usage per customer would increase?

MR. ZARUMBA:  Energy usage will increase but revenues would not.

MR. LADANYI:  So, we have a different rate structure actually, any investments required for increased load for energy transition would actually be covered off with higher revenues; wouldn't they?

MR. ZARUMBA:  I don't think I agree with you.  Because what would happen is that the revenue per customer would only increase by the I minus -- if they are under the IRM, by the I minus X each year.  So, it's quite possible that you would have a load increase significantly higher.  This was a discussion that occurred when the fixed variable pricing was analyzed back in the early 2010s.  There was discussion of potentially having a demand charge, which was -- had to be rejected because it was one of the constraints that was faced was the meters that had just been acquired by -- that had been spec'd by the province did not have a demand reading that was revenue quality.

However, we are now looking at the next generation meters in the not to distant future that we would think would not suffer that same shortcoming.  But right now there would be a problem if you load increases, which would require new capital investments, because the change in the revenues would not keep up with the revenue requirement to support the incremental capex.

MR. LADANYI:  So, if I understand what you're saying is if we had the appropriate rate structure or rate design, there would be either no risk or much reduced risk from energy transition?

MR. ZARUMBA:  I think the issue is I don't want to get into the "ifs", but I think some place we can agree is that the regulatory mechanisms need to be reviewed again. So I think we are on the same page there, I just don't want to go to the next pages, but what are the solutions.

MR. LADANYI:  Very good.  And, no, I am very much in agreement with you.  I feel that the whole system of regulation of distributors in Ontario has to be looked at again.  It maybe even possibly starting with a clean slate and see if we are heading in the right direction and whether we have the proper structure in place for the future.

I am just going to cover a couple of things that I covered previously with Concentric.  So, there are 61, obviously, distributors in Ontario.  Some have a lot of spare capacity, some don't have much spare capacity, you really don't know what they would have to do.  Would you agree with me that some would actually not have to do anything to deal with the new load for 10 years or more?

MR. ZARUMBA:  I don't have information to answer that question one way or the other, I am sorry.

MR. LADANYI:  But it's possible; isn't it?  I mean, let's say -- I work in this business, so I can tell you that I believe there's a lot of spare capacity out there and we should not be believing that, you know, day one we have to start building a lot of new capacity load, for example, new transformer stations, new conductors, new circuit breakers, it does not have to happen.  It might not happen the for 15 years?

MR. ZARUMBA:  You have to start planning, though.  And the planning would precede the construction.  And if we need to put something into the ground, I -- my opinion, it's going to be a few years, maybe a five-year cycle.

MR. LADANYI:  Now, of the distributors that have to make investments in additional capacity for energy transition, why would such investments be more risky than any of their past investments for load growth?

MR. ZARUMBA:  Because we're not sure, as we had previously discussed, what is going to be there, but they have to be there to serve it.  That's -- and is there a risk of overbuild?  Yes.  Does that potentially add risk to the distributors?  Yes.

In our report I reference issues of used and useful from the textbook from Dr. Phillips.  And that has been a problem in the past in the industry.  Hopefully, that will not be a problem in Ontario.  But, again, it's another dimension of risk.  And this is the risk beyond business risk.  This is not the day-to-day risk of running an electric distribution company.  Or what's my risk that somebody is going to slide off the road and hit -- knock down a pole?  Or what's the risk that an employee is going to be hurt on the job?  I mean the things that they manage day-to-day.  This is the entire new dimension, you know, that occurs about once every generation.

MR. LADANYI:  By the way, you might notice on the bookshelf behind me is Dr. Phillips' book.  It's the one with the red cover, red shiny cover, and that's the Phillips book.  I'm familiar.  And I also have Dr. Morin's book on my shelf, but I'm not going to go through the entire bookshelf.  I might point out in the lower left it's the book by Bob McCally, Robert McCally, who is the founder of the OEB.  Anyway.

MR. ZARUMBA:  Very good.

MR. LADANYI:  A lot of good literature.  Anyway, so in that -- I understand that.  So you mentioned, actually, I think at presentation day, or possibly earlier, the situation that we were in in the late '60s, early '70s, when there was a lot of enthusiasm for nuclear power.  I recall being in university and going to a presentation at the University of Toronto.  We were told that, for example, there would be distributed nuclear power.  Every apartment building would have a small nuclear reactor in the basement.  That ever subdivision would have a nuclear reactor.  And we thought this was wonderful.  It didn't quite turn out that way.

So I'm kind of -- this is what my belief is, that we are living through a period, what Alan Greenspan would have called "irrational exuberance".  We think that things are going to change drastically shortly, but maybe they're not.  And the same way that it did not change into distributed nuclear power after the late '60s, early '70s.  Can you comment on that?

MR. ZARUMBA:  I think that emphasizes my point.  All of this uncertainty, but the distributors have to be there to run the system.  And it is not -- they can't make decisions overnight.  They cannot -- this is the infrastructure business, you don't put infrastructure into the ground overnight.  You know?  But at the end of the day, if somebody flips the light switch and the light doesn't go on, they have to answer for it.

MR. LADANYI:  So are you suggesting that the OEB in some future proceeding might disallow capital expenditures on assets for energy transition because they're not used and useful; is that a risk?

MR. ZARUMBA:  This has occurred in other jurisdictions, and I'm raising this as a possibility of a risk.

MR. LADANYI:  Now, you are proposing a higher return on equity and a higher equity ratio.  Would that not actually provide an incentive for utilities to overexpand?

MR. ZARUMBA:  We are in -- first of all, I will correct you.  We are not -- we have not recommended a change in the capital structure.

MR. LADANYI:  No, sorry about that.

MR. ZARUMBA:  That's quite all right.  We are advocating an increase in the ROE.  We are increasing -- they are recommending an increase that would be in the range of what we believe is the fair return standard.

Now, you're suggesting:  Does this provide an incentive or an increase in rate base?  And I think what we have to clarify that is, would there be excess capitalization?  Which is the problem, not that you're spending money on a rate base, you spend -- money needs -- some money needs to be spent on the distribution system, we could all agree.  We may not agree on the amount.

What you are describing is something called "Averch–Johnson Behaviour".  The Averch–Johnson Behaviour is only rational in that basically Averch-Johnson Behaviour is described as investment in the utility infrastructure that is beyond what is required.  That is only rational if the utility is receiving a return in excess of the Fair Return Standard.

Therefore, we may have a disagreement over what is the Fair Return Standard, and we will set that aside for now.  But if that is where we land at the end of this proceeding, the risk of Averch-Johnson behaviour goes -- is minimized, it goes away.

MR. LADANYI:  But Fair Return Standard, essentially, it's a matter of opinion.  So your opinion might be different than some other expert's opinion.  And then the OEB would have to -- it's not a formula, essentially, it will tell you, "This is the Fair Return Standard", it's going to be a bunch of opinions from different people; isn't that what it is?

MR. ZARUMBA:  We may have disagreements on what is the Fair Return Standard, that's why we're all here, that's why we are relying on the board.  But assuming that where we land is equal to the Fair Return Standard, I don't think there is a significant risk of Averch-Johnson Behaviour.

MR. LADANYI:  I have a lot of other questions, but in the interest of actually saving time, I'm going to end my questioning now and give Mr. Janigan -- I think I'm giving him 15 minutes of my time.  So I hope he appreciates me and thanks me later.

MR. JANIGAN:  It's all appreciated, Mr. Ladanyi.

MR. LADANYI:  You're welcome.

MR. JANIGAN:  I believe next up is Pollution Probe.

MR. BROPHY:  Good afternoon, can you hear me?

MR. JANIGAN:  Yes, we can.
Cross-Examination by Mr. Brophy


MR. BROPHY:  Perfect.  So good morning, panel.  My name is Michael Brophy, and I'm here today on behalf of Pollution Probe.  I'm only planning to refer to the compendium that we talked about yesterday, and perhaps your evidence as well.  Those will be the references.  I gave OEB Staff a head's up, and I think those are available when we need to project them.

I'd like to start just with a few easy questions.  And I understand -- or I did hear that this morning you confirmed that you were retained on behalf of EDA; correct?

MR. ZARUMBA:  That is correct.

MR. BROPHY:  Great.  And EDA members are mostly municipal electric utilities that are owned by municipalities, or what we used to call "municipal electric utilities"; is that a fair statement?

MR. ZARUMBA:  They are all the electric distributors in Ontario, but that includes a large number of them that are owned by municipalities.

MR. BROPHY:  Okay.  My understanding is probably 90-plus percent are municipal-owned utilities; is that something you can confirm?  A very high number.

MR. ZARUMBA:  Not off the top of my head, but that doesn't sound unreasonable.

MR. BROPHY:  Okay, thank you.  You know, I had considered asking for an undertaking to provide that number, but I think you're agreeing in principle it's a very high number, so I'll skip that.

MR. ZARUMBA:  Let's say it's a high number and I agree at a high level.

MR. BROPHY:  Yes, okay, terrific, thank you very much.  And I'm not sure what you've been listening to, but did you hear my discussion with Concentric on a few of the current regulatory developments in Ontario earlier this week?

MR. ZARUMBA:  Yes.

MR. BROPHY:  Okay, perfect, thank you.  And as you probably heard, Concentric was not familiar with some of these.  And I don't want to spend a lot of time on topics if you're not, you know, knowledgeable of all the details.  So maybe I'll just ask:  Are you familiar with the current IESO DER potential studies in Ontario?

MR. ZARUMBA:  Not in detail, no.

MR. BROPHY:  Okay.  Are you familiar with the purposes of them at a high level, or no?

MR. ZARUMBA:  I know what a potential study in general is.  I've worked at consulting firms with large energy efficiency practices such as Navigant.

MR. BROPHY:  Okay, yeah, and so general potential studies, but not the IESO DER one, or that it's focused on behind the meter, or any of those details, I'm assuming.  Is that correct?

MR. ZARUMBA:  Okay.  I think I have a general idea what the studies are.

MR. BROPHY:  Okay, and how about the Toronto Hydro 2025-to-2029 rate case and then the settlement that we discussed; are you familiar with that?  I am sorry.  Did you say no?

MR. ZARUMBA:  I am not familiar with it.

MR. BROPHY:  Okay, great, so I am not going to dive into questions on those.  Perhaps we can pull up Pollution Probe compendium page 10, so this is the document that was filed last Thursday.  And, just while it's being pulled up, this is an example.  I don't intend to delve into all the details that are on that page, but it makes a good backdrop to discuss a few issues with you.  I will just wait a minute while that comes up, and, once it's up, I think it will be ideal if it can just be made a size so you can see the whole page, unless it's too small for you and then just let us know.

MR. ZARUMBA:  I think it would be a little -- it would be too small.

MR. BROPHY:  Okay.  We will give it a shot and see what we need to do.  So that doesn't look like the document.  Are you looking at -- do you have the Pollution Probe compendium, not compendium 2 but the one that was filed last Thursday?  Perfect.  That looks like it.  Maybe slide 10, okay?  Perfect, great.

Okay, so this is an example of what I would call a fairly complex corporate org chart for a utility or for a holding company that includes a utility.  I did hear Nexus confirm earlier that, you know, your recommendations are focused on Ontario electric distribution utilities and not transmission, OPG, or gas utilities; correct?

MR. ZARUMBA:  That is correct.

MR. BROPHY:  Okay.  So I am going to resist the urge to ask you detailed questions because this is an Enbridge one, but, again, it's for illustrative purposes.  I think you can agree with me that it would be challenging probably in here to even find which of the boxes is the regulated utility?

MR. ZARUMBA:  You're asking me about a document that I have no knowledge about, so...

MR. BROPHY:  Correct.

MR. ZARUMBA:  I am not going to answer it one way or the other.

MR. BROPHY:  Yes.  So would you agree that Ontario electric distribution utilities, you know, including EDA members, have a much more simple structure than what you're seeing on page 10?

MR. ZARUMBA:  I -- because I am not sure what I am looking at on page 10, I don't feel that I can answer that question.

MR. BROPHY:  Okay, sure.  Well, why don't we take a second just to orient you on what this is.  So this was a document filed with the OEB, that provides the companies that sit within the holding company of Enbridge Inc., the publicly traded stock.  And you'll see a number of -- I think it goes off the page, some of the boxes, but it really doesn't matter.  And the regulated utility is within this diagram somewhere, but, you know, there's a lot of other unregulated utilities, like Gazifère, which is in Québec, and many other things, so, just to help you understand what this document is.

So, if this represents a complex holding-company structure for a publicly traded holding company that has a regulated utility within Ontario buried within the structure, would you agree that typically electric utilities, distribution utilities, in Ontario are more simplified, especially municipal ones where the utility is a box just sitting under the municipality maybe at most with one or two affiliate boxes in some cases?

Would you agree with that?

MR. ZARUMBA:  It doesn't seem unreasonable, but I didn't study the organizational structures of the municipal utilities, so I really can't -- I mean I have done that work in the distant past, but when I was -- I have done that type of work in the distant past, but it's unrelated to this project and, again, it's the distant past.

MR. BROPHY:  Okay, thank you.  And would you agree that the OEB in this proceeding, the cost of capital proceeding, is looking at the fair cost of capital parameters and the capital structure for the regulated utility and not the holding company or any of the unregulated businesses?  Is that correct?

MR. ZARUMBA:  May I confer with my colleague, Dr. Pampush?

MR. BROPHY:  Sure.

DR. PAMPUSH:  I would say that, in the best world, if we could have some pure-play companies, that would be superior to having complex holding companies.

MR. BROPHY:  Right, I tend to agree with you.  So, in this proceeding, though, the OEB is not setting any cost of capital or fair return for holding companies or unregulated; their focus is the utilities that they regulate in Ontario; isn't that correct?

DR. PAMPUSH:  That is correct.

MR. BROPHY:  Okay, thank you.  So, in cases where a holding company has other elements that are more risky than the regulated utility, how do you -- how would you strip away those elements so that we can get down to an apples-to-apples comparison of the regulated utility, itself, that we are looking at in this proceeding?

DR. PAMPUSH:  Well, first of all, I don't know that the unregulated parts of the business are actually higher risk.  I gave some examples yesterday of companies that you and I would normally think of as high risk, Pepsi, Walmart, Merck, Proctor & Gamble, with betas in the 0.5 to 0.6 range, that sort of thing.  On the surface, if someone had asked us about that, we would have -- I bet we would have not guessed that they would have been at or even lower than regulated electric utilities.

So simply by saying that something is an unregulated entity and part of the holding company and therefore it has higher risk, that leap is oftentimes unfounded.  But I have not done the analysis to know if in any specific case if that's true or not for a particular holding company.

MR. BROPHY:  And I think you did confirm before that you hadn't done the detailed analysis, and I did hear that.  Perhaps we can go to page 61 of your report, the Nexus report.  I think it's -- in the PDF, it's page 70, ends up being page -- there, yes, that's the one.

DR. PAMPUSH:  Oh, yes.  Right, thank you.

MR. BROPHY:  Perfect, yes.  So this is the proxy group you have talked about with others.  And -- I don't know -- I will just pick one at random, like Dominion.  Right?  Dominion is an integrated utility; they have generation, and it's not just a pure-play distribution company; right?

DR. PAMPUSH:  That is correct.

MR. BROPHY:  Okay.  So, like in that example, integrated, vertically integrated utilities from the US, particularly those having generation, Concentric had testified that generation is a higher risk activity than distribution.  Would you agree with that?

MR. ZARUMBA:  I don't have the transcript in front of me.  Did they say that, or was there an exchange about a merchant that would only receive revenues when it was dispatched?  And because I don't have the transcript in front of me, I can't.

MR. BROPHY:  Sure, and I don't want to put words in their mouth,  but what I heard was they were talking about OPG as an example and, you know, their opinion that OPG should have a chance to come in and ask for higher return following this proceeding because the risk related to that business, the generation business is higher just as a general backdrop without talking about specific projects or items, that's the context I am referring to.

MR. ZARUMBA:  I guess I -- I don't want to speak for Concentric and I do not want to speak for OPG, who is not my client.

DR. PAMPUSH:  I did notice months ago, Mr. Brophy, when I first received the LEI report, I took a look at it and they had I think their DCF results broken out by distribution and generation or something like that, I can't remember the table number, and they did show a lower DCF, discounted cash flow result for their distribution, I will just call it, relative to the other, the generation.  But I when I did a T-test on those I thought I saw that, yes, there was this difference but it was not statistically significant, so that led me to think, hmm, you know, maybe there is one, maybe there's not.

MR. BROPHY:  Yes, and I think earlier you had mentioned when we had the Enbridge holding company example up that you didn't go through the actual structure of companies to do a comparison between them, particularly if they're holding companies that have  many moving -- not moving but many different components of the business buried within the holding company; did I hear that right?

DR. PAMPUSH:  You did.

MR. BROPHY:  Okay.  So, I guess there's no way right now for us to really do that comparison, say, between a simple municipal electric utility in Ontario, that's just owned by the municipality, and compare that against the structures of the holding companies and the list, the proxy list that we have up on the screen from your report?  I am not seeing a way to do that; would you agree?

DR. PAMPUSH:  Right off the top of my head I do not see a way to do that.

MR. BROPHY:  Okay.  Okay, well listen -- given that the information is not in the report and you have indicated you haven't looked at it I am not going go down that pathway because I think it would be very difficult to answer questions on materials that aren't available, and also I do note that SEC asked some of the questions that we had, so I think that's it for our questions right now for the panel, thank you very much for your answers.

MR. ZARUMBA:  Thank you.

MR. JANIGAN:  Thank you very much, Mr. Brophy.  I believe the next cross-examination will be coming from OEB Staff.

MR. RICHLER:  Yes, thank you.

MR. JANIGAN:  Mr. Richler?

MR. RICHLER:  Thank you, Commissioner Janigan.  First, just a quick housekeeping item, if I may.  I understood that Mr. Brophy just referred to two Pollution Probe compendiums.  I know one of them was introduced and marked yesterday, I don't believe the other one had been introduced, so I would just mark that as K5.5.
EXHIBIT K5.5:  POLLUTION PROBE COMPENDIUM FOR PANEL 3.

MR. BROPHY:  Yes, and that would be the Pollution Probe compendium 2.

MR. RICHLER:  Okay.  And while we are at it, Staff has a compendium that we will mark as K5.6.
EXHIBIT K5.6: OEB STAFF COMPENDIUM FOR PANEL 3.


That was, just for the record, that comprises excerpts from the materials that are already in evidence, there's nothing new in there.  And I may not need to refer to it at all.
Cross-Examination by Mr. Richler


Good afternoon, Dr. Pampush, Mr. Zarumba.

MR. ZARUMBA:  Good afternoon.

MR. RICHLER:  Just about everything we wanted to cover has been covered by others and I am mindful of Commissioner Janigan's request this morning for us to be brief and be gone.  I do just have a few questions.  The first is just a clarification question.  Earlier this week you filed an errata sheet identifying certain corrections to your evidence, some of them appeared to be just typos but some of them were updates to actual numbers.  I just wanted to confirm:  Do any of the corrections impact the conclusions or recommendations set out in your report?

DR. PAMPUSH:  No, sir.

MR. RICHLER:  Next, I'd quickly like to return to the 50 basis point adder that's been discussed at some length.  You recommend that the OEB continue to include this adder in the approved ROE.  Concentric also uses a 50 basis point adder, but they say that it is partially to reflect transaction costs and partially for some additional financial flexibility.  Now, I didn't see any reference to this concept of an extra cushion for financial flexibility in your report, so am I right that it did not factor into your analysis?

DR. PAMPUSH:  Yes, mine was that the commission had found that this to be an appropriate adder in the 2009 decision and that the way that it was structured by, again, amortizing it out over infinity essentially turns it into a perpetuity, which is, you know, you never pay off the principle you only pay the carrying costs of it.  So, okay.

Now, whether or not it has this additional, what I would characterize that as when I think of financial integrity I think of two dimensions or two factors.  One, I consider the static and that you meet your obligations as they become due without selling the household silver, that, you know, that's the idea of financial integrity.  But I also think of it as having a static dimension -- I mean, excuse me, a dynamic dimension.

And we have seen that for instance in a different industry, in the banking industry, where after the 2008 crisis they do what's called stress testing of the banks to make sure that they can meet their obligations even if things go sideways.

And that's how I, when I was listening to this and I was listening to the description of that particular portion of the flotation costs, that's how I viewed it and I saw it as, okay, I get what the -- I think I get what the Board had done in 2009 which is that they were -- it's sort of an insurance policy, if you will, to make sure that if things go sideways the firms do not run into -- maintain their financial integrity.  That was just my interpretation as the events unfolded.

MR. RICHLER:  So, is it your understanding that you and Concentric are talking about the same thing when you talk about the 50 basis point adder?

DR. PAMPUSH:  I still think so.  But, you know, maybe you have got some additional clarification for me.  I think we are, yes.

MR. RICHLER:  Very well.  I just wanted to quickly follow-up on the discussion you had with Mr. Rubenstein this morning.  And I want you to imagine you've just been retained by a newly independent country to advise their brand new energy regulator on setting up a rate framework.  They say to you we are thinking of including a transaction cost adder in the allowed ROE, but we have no idea what level to set it at, how many basis points.  How would you go about coming up with the recommendation to them?

DR. PAMPUSH:  Well, there's a discussion in Chapter 10 of Roger Morin's book of how people have done it.  I have not performed that analysis.  It was more, again, the fact that the through the agreement of the '09 order it was along the lines of setting up a perpetuity and so, you know, that sort of thing. How one would go about it, you know, I think that I would -- I think that's outside my area of expertise.  I would have to ask people that are more familiar with raising equity, money, and so forth what types, precisely how that should be structured to get to the most efficient number that you're talking about.

MR. ZARUMBA:  Mr. Richler, I have been hired by new regulators and countries, look at my resume, to set up, you know, systems from scratch.  More generally, because I've never had that specific question asked, but I do refer them to what I consider to be the classic textbooks, which would include Morin, would include Phillips, would include Khan, would include Bonbright.  So I think kind of a broader answer is, you know, we would -- essentially, it would be something somewhat similar.

But that being said, in developing countries, there's a lot bigger questions that you address first, such as:  What is the risk premium -- when I worked in Albania, it was 600 basis points.  So.  But -- I hope that answer is helpful.  What?  Excuse me?

MR. RICHLER:  Sorry, I didn't mean to cut you off.  Did you finish your answer?

MR. ZARUMBA:  That was it.

MR. RICHLER:  Thank you.  What if this imaginary new client said to you, "We know some other regulators around the world include a transaction cost adder in the ROE, but we are thinking of just allowing a utility to claim its prudent transaction costs in the rate application, sort of like what we understand the British Columbia Utilities Commission does"?

If they asked you if that concept offended the Fair Return Standard, or any other rate-making principle, what would you tell them?

MR. ZARUMBA:  I would direct them back to the classic texts and not rely upon a single regulator.  Start at high theory and work your way forward.  I mean if you're, you know, going back to this new regulator in this brand new country, you could find a precedent for just about anything, but not all of those precedents are good.  I have seen some very bad precedents in my career.  Stick with the theories, stick with the high thinkers.  Or with this new country, it may need to be simplified.  But that would my advice, and that essentially has been my advice when I've worked in these developing countries.

MR. RICHLER:  Thank you.  I'm going to end by asking you the same question I asked Concentric at the end of my discussion with them yesterday.  We've heard over the last several days about all the myriad methodological judgment calls that have to be made in calculating an ROE that meets the Fair Return Standard.  Even if there were a consensus on what model or models to use, and there isn't, there's so many choices that need to be made within each model:  Whether to use the Blume adjustment or not?  Whether to include or exclude a given company from the list of comparators?  What data providers should we get our betas from?  And on and on.  And of course we know that the four experts in this proceeding came up with four different recommendations.

So the question is:  Do you have any practical advice for the commissioners on how to sort through the competing expert reports?  And maybe this goes back to what you were saying yesterday about confidence intervals, I don't know, but any practical advice would be appreciated.

MR. ZARUMBA:  Dr. Pampush, would you like to start or would you prefer me to start?

DR. PAMPUSH:  Well, I guess I'll start.  I think -- you know, I really liked when Mr. Trogonoski said, you know, just -- and I'm just -- I'm not quoting him, but something about the use of market information wherever possible.  And I think that that should be the North Star for all of us that are, excuse me, attempting to measure equity costs.  I thought that that was a very good point.

And regarding where you had mentioned the confidence intervals, I will mention that, for example, FERC uses something very similar.  And that all it is, is just trying to say, "Where are the -- where are things congruent?"  And it's not -- four different experts, four different answers, it's not really quite so, because when you adjust for leverage, the Nexus results and the Concentric results are basically spot on.  And there are some -- the difference would be LEI when it uses only the CAP model and Dr. Cleary, would be far from these two.

So I guess those are my two comments.

MR. ZARUMBA:  And the comment I would like to make is the OEB has a long history of adopting benchmarking with the IRM for costing.  I think it has been a very valuable tool.  It has served everyone in the province well.  And I'm going to suggest that it could also be used for ROE.  Now does that mean that if you're outside of some range, that's wrong?  Maybe not, but that raises the question:  Why would you be outside the range?  And that becomes a question you've got to ask very hard, and it's -- and to justify it.  I -- that's one of the reasons we included that -- it's called "the spaghetti graph" -- in our report.  We think it provides information that hopefully would be valuable to making the decision.

The other issue is in terms of -- another approach to benchmarking is -- the approach is to estimating ROE.  Three of the consultants use multiple methods.  One consultant used multiple methods, but then only adopted one for the recommendation.  I think that also suggests that the benchmarking approach probably -- you know, if you're not going to use multiple methods, there'd better be a very strong argument to support that conclusion.

I hope that was helpful.

MR. RICHLER:  Thank you.  Those are all my questions.

MR. JANIGAN:  Thank you very much, Mr. Richler.  We'll now have questions from the panel.  Commissioner Sardana.
Questions by the Board


MR. SARDANA:  Thank you, Mr. Janigan.  Dr. Pampush, let me just start with you.  You mentioned yesterday when you started on the witness panel, that, you know, Bell Canada Enterprises issued $1.4 billion worth of notes in the US market.  And I think what you were getting at is the integration of capital markets.

So of course the ex-treasurer in me had its curiosity piqued, and I had to go and dig up the prospectus.  And when I read through the prospectus, it became clear to me that the reason they did that issuance in the US was because they had a past note, a large sizable note in the US that was coming due in March.  So to me it suggests less of an integration of capital markets and more routine financing from BCE.  Would you agree with that?

DR. PAMPUSH:  I may not because why did they have that past note?

MR. SARDANA:  Well, again, it could have been favourable capital market conditions at the time.  If you recall, our dollar and your dollar were closer to parity about 10 or 12 years ago.  They might have just issued it then.  But.  And in fact their press release behind this issuance even referenced just what I said, it was routine financing.  So it was not suggestive of capital market integration.

So, anyway, I went further down that rabbit hole, and Hydro One, if you knew, issued 1.2 billion in notes in August of this year, and they were specifically not allowed to issue that note in the US.  So I've been trying to reconcile what you said about the BCE note.

DR. PAMPUSH:  Okay, the -- so the BCE note, I mean if it's used -- if you were to consider it routine financing, either way, it was raised in the US.

MR. SARDANA:  Sure.

DR. PAMPUSH:  And my point was if there were -- if there was truly disintegration between these markets, then they could have raised it at a point lower in Canada.  And, you know, even if it's just to pay off one note for the other, why not raise it where you get a point lower?

MR. SARDANA:  Well, sure, it might have been a point lower, but then you've got to factor in exchange rate costs.

DR. PAMPUSH:  Well, I mean just to -- you know, what you could -- you could hedge those.

MR. SARDANA:  Fair enough.  I don't want to belabour this.  It's just -- it just struck me as not so much as an issuance because of capital market integration or capital flows going to the best return, it just seemed to me that Bell Canada was operating its enterprises as efficiently as they could.  That's all.  I just --


DR. PAMPUSH:  I think I agree with you on that one.  I'm sure that their decision was one to operate as efficiently and at lowest -- lowest cost as they could.  I think we would be in agreement with that.

MR. SARDANA:  Sure.  Yeah, okay, thank you.  Then turning to you, Mr. Zarumba.  You mentioned yesterday -- I think this is on page 159 of the transcript, in an exchange you had with Mr. Mondrow -- that the Fair Return Standard is not being met for Ontario LDCs, and you were saying that that means that they are operating less efficiently as they could, presumably based on some hypothetical efficiency front here.  Well, how do I test that, as a commissioner?

I mean the normal course is that, if they are not as efficient as they should be because they are not earning the FRS, then there would be an incentive for them to not invest in capital, for example.  So wouldn't that start to show up in things like reliability metrics?

Have you come across that for any Ontario LDCs?

Are they deteriorating in their reliability et cetera?

MR. ZARUMBA:  Deteriorations in reliability of an electric distribution and utility due to underinvestment in capital will not show up for a long time, for several years.  The issue is that I, as an economist, I would look at it as a production function, and in the case -- and this is based upon the information in the LEI, graph in the LEI report, that, if this is a consistent behaviour, which it looked like it was, that they were not earning their deemed return -- we assume that the deemed return is a proper FRS; we will just set that aside for now.  Utilities will operate in such a way to provide the service but not necessarily the most efficient, possibly less efficient.

I think it just runs against everything that the OEB has worked very hard to develop for the last quarter century in their regulatory mechanisms.  I -- if -- another piece of information that I looked at in preparing for this week, I looked at the scorecards for 2023 that I believe was produced by Dr. Lowry at the Pacific Energy Group, and I looked at small distributors, less than 20,000 customers.  And I found that many of them were essentially operating, you know, in the better part of the scorecard; they were not inefficient.

Then I took a look -- I don't have 2023 actual returns.  I had 2022.  About half of them were not earning.  Why would somebody who is operating relatively efficiently not earn their return?  I think that's an issue, and that's why you have heard me say many times in the last day that I think that the regulatory mechanisms need to be reviewed.

We need to, you know, keep people -- you know, to ensure that they are operating efficiently, and that is the other, the other issue of the fair return standard.  One is the number set at the proper level; two, will the mechanisms allow them to, if they operate efficiently, to receive that level of return?

MR. SARDANA:  Okay, thank you.  And that's actually somewhat of a decent segue into my final question, which is -- and you have made mention of this many times in reference to the energy transition, that there's a lot of planning that has to go on.

One of the things that the OEB has done in the last 10 or more years is, you know, utilities are required to file a distribution system plan.  Most utilities that I have worked on have planning as a continuous activity.  They spend a lot of time looking at their system, planning for the future.  Why wouldn't you think that has already started in planning for the energy transition?

I would say to you:  Most utilities, most LDCs in this province, are well ahead of the curve.  I would hope they are well ahead of the curve in what's coming.  Would you not agree with that?

MR. ZARUMBA:  Yes.  If they are planning, that's very good.  I think that's necessary.  The issue is we have identified that there is going to be this change in the behaviour of the industry, at least as what the official numbers from the IESO are.  And I think those are -- no forecast is perfect, but that is the best information we have right now.

This is a change from what we have seen in the past, and that general -- that is going to introduce risk.  This is a, you know, this is -- I call it a once-in-a-generation change in the industry, like we saw in the '90s with the retail and wholesale competition, like I saw at the very beginning of my career almost 40 years ago dealing with regulatory issues stemming from the expansion of nuclear generation.

MR. SARDANA:  Thank you.  Thank you, Mr. Janigan.  Those are my questions.

MR. JANIGAN:  Thank you very much, Commissioner Sardana.  Commissioner Anderson?

MS. ANDERSON:  Thank you.  Staff, I am hoping you can call up the Nexus evidence and go to PDF page 88 of 96.  And just scroll down a bit, please, where it starts, "We do not offer."  So keep going a bit more, there, good.

So, now that I can barely see you on my screen, I am just exploring exactly what the recommendation is here, and we know that you are recommending an 11.08 ROE and also that we review again in three years.

So I am trying to understand whether or not what you're recommending is that we set the 11.08 and that becomes the ROE for the next three years or whether you're suggesting here that we set the 11.08 and then adopt LEI's adjustment formula, though --


MR. ZARUMBA:  We are having a technical issue.  We can't hear you, Commissioner.

MS. ANDERSON:  You can't hear me, at all?

MR. ZARUMBA:  That's -- not very good.

MS. ANDERSON:  I am not sure --


MR. ZARUMBA:  Oh, much better.

DR. PAMPUSH:  That works.

MS. ANDERSON:  That works?  I will try to get closer to my machine here.  I will lean into my machine.

Yes, so you see this reference, so I am not sure where I cut out, but to understand that your 11.08, whether you're recommending that the 11.08 be in place for the next three years or whether you're recommending the 11.08 plus an adjustment formula, such as recommended by LEI, though you're saying using corrected data, so maybe you could explain which data you mean there.

So can you explain what your thoughts are?  You're not recommending an adjustment formula; does that mean you just think we should set it for the next three years?

DR. PAMPUSH:  Yes, no, that's not what was intended.  What was intended was -- I did not sit down and pencil out my own idea for an adjustment formula.  And so it would be perfectly fine to -- for the commission to adopt an adjustment formula as it did last, in '09, there -- yes.  So it's not like I am weighing in:  Oh, don't do the adjustment formula or do it.  That part is just -- it wasn't on my mind.

What was on my mind was I saw how LEI created its --


MS. ANDERSON:  [Audio dropout]


DR. PAMPUSH:  Ms. Anderson, can you hear me?

MS. ANDERSON:  Yes, I could hear you fine.

DR. PAMPUSH:  Okay, great.  Okay, so I looked at the analysis that LEI had used in order to create its adjustment formula.  I said, okay, that's great.  You know, it looks very reasonable or -- and I just said, but, since you estimated those weights using US dollars, you really ought to implement it.  It was really just sort of a "let's keep everything on an even keel here" recommendation rather than, hey, don't use that or anything like that.

MS. ANDERSON:  Okay, understood.  So we're establishing an ROE to use for 2025, presumably.  And you've probably heard my request to undertaking to other experts about updating data to September 30th.  I noticed in your evidence some of your data was from June.  Does it make sense to -- can we update your analysis for the ROE to September 30th data?

DR. PAMPUSH:  Mine, I would have to rebuild substantially a lot of those spreadsheets.

MS. ANDERSON:  All right.  Are there some aspects that are numbers that you pulled from the markets?  I mean, I am talking about the kinds of things that we do in our adjustment formula and that's where I wanted to start, with the discussion about the adjustment formula.  We set a base and then we adjust, and so that's where I am trying to get to so that we are comparing, you know, what LEI will have, what Concentric will have, what you will have on the -- based on the same timeframe, without completely rebuilding your models.

DR. PAMPUSH:  Yes, so are you asking -- and this sounds plausible, if I were to take the LEI adjustment formula and plug in my result and the interest, new interest rates and let something pop out, that would be more up to date; is that where you're heading?

MS. ANDERSON:  Yes, something like that.  You know, I don't want you, you now, rebuilding everything from scratch.  It's just we are having the others do some updates because they pulled data from the markets, just so that we are comparing more of an apples and apples as far as timeframe; is that --


DR. PAMPUSH:  Yes, I think that is doable.  I want to make sure that I -- I want to adhere, other than using the US data to implement it, I think I would just plug it into LEI's model and do that update.

MS. ANDERSON:  Okay.  And, Mr. Ruby, I expect you may want to weigh in on this as well.

MR. RUBY:  We will do what Dr. Pampush described.  Stopping short of asking him to redo his models.

MS. ANDERSON:  Understood, that wasn't the expectation.

MR. RUBY:  Okay.

MS. ANDERSON:  It's more, you know, what would be the recommended rate that we would apply in 2025 and given we are now, you know, we are past September 30th?

MR. RUBY:  Yes, we understand the request.  Dr. Pampush sounds like he might have to do it a little bit different than the other experts, but we will give you the best we can do short of redoing it all.

MS. ANDERSON:  Thank you.  That's why I understood -- that's why I didn't just straight out ask for it to be updated, because I assumed there would be a slightly different take on it given the nature of the report.  So, I guess we would call it a best effort but you may want to qualify what you have done.

MR. RUBY:  We will do it.

DR. PAMPUSH:  Thank you.

MS. ANDERSON:  Okay, that would be good, thank you. That was my only question.

MR. RICHLER:  Let's just note that as undertaking J5.2.
UNDERTAKING J5.2:  NEXUS TO PROVIDE AN UPDATE TO THE ANALYSIS OF ROE TO INCLUDE DATA TO SEPTEMBER 30TH.


MS. ANDERSON:  Thank you.

MR. JANIGAN:  Thank you very much, Commissioner Anderson. I just have one area of questioning.  And as a former municipal councillor, I was interested in, first of all, the fact that you represent the Electricity Distribution Association with many municipal distribution utilities.  And do you have any idea, or some kind of reference, as to what extent municipal councillors influence the setting of rates based on potential decisions associated with rate expectations of the voters?

MR. ZARUMBA:  You mean in Ontario or outside of Ontario?

MR. JANIGAN:  In Ontario.

MR. ZARUMBA:  I don't have that information.

MR. JANIGAN:  Okay.  Is it possible that this may be one reason why in some cases these utilities fail to earn their allowed rate of return?

MR. ZARUMBA:  I don't see a connection.  If we were talking about a municipal in the United States, which is not regulated, I can give you all sorts of examples of when rates were not adjusted because somebody felt they would be put at political risk if the electric rates went up, and the utility essentially just deteriorated.  However that's not the situation in Ontario. I -- and if the question is if they are not issuing equity but instead absorbing it as debt even though their capital structure is stressed, that would just not make sense.  I mean they are essentially getting a debt return for equity which is, I would say that that's more an indication they're having problems accessing equity markets, but I don't, I don't see that.  I am sorry.

MR. JANIGAN:  No, well, I am not going to give testimony here.  But it's not in the circumstances, of course, that you mentioned but just whether or not they determined whether or not they are going to earn their full rate of return, it may not necessarily involve debt, debt consequences for them.

MR. ZARUMBA:  I mean the rate of return -- okay.  The rates are set by the OEB, it's set based on a deemed capital structure, I mean there is a lot of the authority that local government would have in an unregulated situation has been removed from the municipality in Ontario.  I am not saying it's 100 percent but it's...

MR. JANIGAN:  No, that's fine.  And you are really not in a position to answer that question, in any event.  But I have to say that I was motivated to ask it.  So, those are all my questions for your panel and I would like to thank
-- oh wait a minute.  There is some redirect from Mr. Ruby that I keep forgetting to ask for from counsel.  And Mr. Ruby, do you have any questions in redirect?

MR. RUBY:  I do, it's only to cover one point that came up earlier.  While I start us off maybe Staff can put up the Nexus presentation day slides.  And we are going to go to Slide 19, but I will start while that's coming up in the interests of time.
Re-Examination by Mr. Ruby


Dr. Pampush, you remember my friend Mr. Rubenstein asking you about a selection of US utilities?

DR. PAMPUSH:  Somewhat, yes.

MR. RUBY:  And you remember mentioning sort of the latter half of that discussion your appendix to your presentation day slides?

DR. PAMPUSH:  Yes, sir.

MR. RUBY:  And I -- one of the comments, the gist of which you made was that that appendix showed your analysis, I think using the Concentric list of comparables or something, might have called it an alternative list or comparables, I don't remember.  I don't think it's too out of line, given the footnote at the end of Number 7 there, to ask if this is the slide in your appendix you were referring to?

DR. PAMPUSH:  It is.

MR. RUBY:  So, can I ask you:  How do the results of the analysis you did based on the Concentric comparables compare to the results of the Nexus list of comparables?

DR. PAMPUSH:  Right.  So, I utilized all of the Concentric -- I think there was one that I did not have in there, because I just didn't have it.  So, I think they had 15 firms and I wound up with 14, if memory serves, and I ran my model on those.  And you can see in line 7 that instead of the 11.08, it would be 27 basis points lower using Concentric's comps of 10.18.  And similarly, my upper and lower confidence levels shifted as well.  But the basic, you can also see in there that, on lines 5, 6 and 7, all of those numbers, and the line 5, I did not adjust to 45 -- excuse me to 40 percent equity thickness, I think that would have lifted that over 11, I seem to recall.  And all of those are within those confidence limits.

MR. CIUPKA:  Okay.  Thank you very much, Commissioner Janigan, those are my questions in redirect.

MR. JANIGAN:  Thank you very much, Mr. Ruby.  And thank you very much, panel.  We have appreciated your attendance here and are grateful for the evidence that you have produced, and the questions that you have responded to, and they will be considered quite seriously when we do our decision.  Thank you.

DR. PAMPUSH:  Thank you.

MR. ZARUMBA:  Thank you.

MR. JANIGAN:  So, next I believe we will have to take some time to set up matters for Dr. Cleary.  I wonder if we could take a ten-minute break for that to happen or is this something that we can directly go to?

MR. MONDROW:  Sir, it's Ian Mondrow.  I am probably popping up on your screen.  Dr. Cleary has been kept apprised and he will be ready, but I do actually have to get in touch with him and ask him to log on.  So, I can do that but if you would like to take a five or ten minute break he will certainly be here when you're back.

MR. JANIGAN:  All right.  Let's try a ten minute break and return with Dr. Cleary.

MR. GARNER:   Sorry, Mr. Janigan, it's Mark Garner.  It is our normal break time for a 15-minute break, and because this came up so quickly I wonder if we might just take an extra five minutes because we are just also trying to scramble to see how we can arrange things?

MR. JANIGAN:  Okay.  15-minute break would be fine as well, so 3:15.

MR. GARNER:   Thank you.

MR. JANIGAN:  Okay.  Thanks very much.
--- Recess taken at 3:01 p.m.
--- On resuming at 3:21 p.m.

MR. JANIGAN:  All right, Mr. Mondrow, are you -- can you introduce your witness?

MR. MONDROW:  I'd be happy to, sir.  Thank you.  And just thank you for the indulgence.  So you will see on your screen Sean's iPhone box where Sean is looking larger than life.  And you'll also see on your screen a black box that says "WSC".  That's where his voice is going to come to you from.  So as he speaks, that black box will be highlighted, and he'll stay in the row I guess down below, but that's the best we could do.  He has a new laptop and the camera apparently is not being recognized, so we apologize.  But all the more reason for him to be here in person on October 10th, which will be --


MR. JANIGAN:  Is this regulatory ventriloquism?

MR. MONDROW:  There you go.  If you can see where I am, and my hands will be on the desk, so all appropriate.  Thank you again for the indulgence.  So we're ready to go and I'm pleased to introduce to you again, because of course you met him if not prior to presentation day, then at presentation day, Dr. Sean Cleary, who is a professor of finance at the Smith School of Business, Queen's University.

And I'll just list the evidence.  I know you don't need his qualifications, for which have been accepted, in any event, by everyone explicitly or implicitly, and by not raising objections.  And you don't need him to adopt everything, but for the record, he filed Exhibit M4, which is his report.  He filed exhibit -- the exhibit series N-M4, which of course are his interrogatory responses for the questions about his report, the written questions about his report.  His presentation day presentation was given Exhibit KP1.4.  And we did send around -- I think it was Sunday, if I'm not mistaken -- a two-page document titled "OEB Model Back Testing", which he will be speaking to in a moment.  And perhaps we should just get an exhibit for that.  It would be K5 --


MR. RICHLER:  K5.7.

MR. MONDROW:  .7, thank you, Mr. Richler.  And of course he adopts all of that evidence for the purposes of this proceeding.

EXHIBIT K5.7:  TWO-PAGE DOCUMENT TITLED "OEB MODEL BACK TESTING"

MR. MUNDROW:  And I do have a brief direct to go through with Dr. Cleary.  So, Dr. Cleary, I'm looking for your phone.  It will show up in a second.  Welcome.  And maybe we can start with --


THE REPORTER:  Sorry to interrupt.  I'm not sure if Dr. Cleary is going to be administered the oath, or if we're just going ahead?

MR. MONDROW:  Oh, I'm sorry.  Thank you very much.

MR. SARDANA:  Thank you, Lisa.  I was just about to ask that myself.
ASSOCIATION OF MAJOR POWER CONSUMERS OF ONTARIO/ INDUSTRIAL GAS USERS ASSOCIATION  - PANEL 4
Sean Cleary; Affirmed
Examination-in-Chief by Mr. Mondrow


MR. MONDROW:  Thank you, sir.  And apologies.  I'd like to start with the back testing document, which was just given Exhibit K5.7.  If that could be put on the screen, please?  Dr. Cleary, can you see that on one of your screens?

DR. CLEARY:  Yes, I can.

MR. MONDROW:  Great.  So starting with this new exhibit, can you explain what this represents, and how it relates to the similar exhibit that Concentric provided in their direct testimony last week?

DR. CLEARY:  Yes, thank you.  So this exhibit is built upon the approach of Concentric, and the data that they provided in the Excel spreadsheet for the variables included in the OEB formula.  And what I did was what they did with my formula and back test it all the way to 2009.  So I did likewise for Concentric's recommendation, for LEI's recommendation, and for that of Nexus.

It's noteworthy for Concentric I used the recommendation of 11.51 percent, which is the midpoint of the 11.38 to 11.63 percent based on the adjustments of 1.38 to 1.63 percent that Concentric suggested they would make to their 10 percent 2024 base ROE recommendation based on a 45 percent equity ratio for the 40 percent deemed equity ratio that is currently in existence, and that would have been during this entire back testing period.

Also of note, that Concentric's above -- well-above actuals -- and, actually, it turns out over the entire period they were above the actuals by 2.29 percent on average, which is exactly the average I was below, which of course is consistent with my recommendations, that allowed ROEs have been too high in Canada and the US.  Nexus is a bit lower, but still well-above the actual ROE, averaging 1.8 percent above the actuals over the period.  And LEI is close to -- tracks closely to the actuals, and just on average slightly below at minus 0.24 percent.

MR. MONDROW:  Thank you.  The second thing I wanted to ask you, Dr. Cleary, and you will know that Commissioner Anderson has been considering how to compare apples to apples in terms of updated information, and she has asked all of the experts.  And hopefully not untowardly, I thought I'd put that to you, because I have alerted you to it.  And you can address, perhaps just for a minute, whether you can do that kind of an update, as requested of the other experts?

DR. CLEARY:  Yes, this is something I could do.  Unlike the other experts, I use actual, like where I -- my recommendation is to use actual yields, so as of September 30th or October 31st, if feasible, on 30-year government bonds and A-rated utility spreads, which feed into both my CAPM estimates and my bond yield plus risk premium estimates.  So that is something that I could do.  My DCF estimate is based on 2023 data, so would require no updating.

MR. MONDROW:  And that would -- so I think Commissioner Anderson has been talking about a September 30th date.  Would that be something that you could file shortly after September 30th?

DR. CLEARY:  Yes.  Well, my soft recommendation is to use the most recent, October 31st data, if it was feasible from an implementation process.  But the September 30th data is now available, so I believe that by -- hopefully before the time we next resume on September 10th, I could -- or, sorry, October 10th, I could have that completed.

MR. MONDROW:  Great.  And so we will do that.  And I'm happy to throw an undertaking your way Commissioner Anderson, if that would be helpful?

MS. ANDERSON:  That would be helpful, to get an undertaking, thanks.

MR. RICHLER:  So let's just note that as Undertaking J5.3.

UNDERTAKING J5.3:  MR. CLEARY TO UPDATE HIS ROE CALCULTION WITH DATA TO SEPTEMBER 30TH


MR. MONDROW:  Thank you, Mr. Richler.  My third -- four questions, Dr. Cleary, this relates to a question that was asked of Dr. Pampush, I think it was yesterday, during his direct examination by the OEA's counsel.  And he was asked about a phrase taken out of your report, from page 92 of your report, to the effect that your recommended beta estimate of 0.45 is your "usual beta estimate".  And that question was put to Dr. Pampush at transcript 4, page 149.  And Dr. Pampush's response there was, and I quote:
"This might be an example of a sort of prior thought that should be more supported by data."

Now, could you comment on that characterization, please?

DR. CLEARY:  Yes, thank you.  I think probably it was meant a priori thought, which means, you know, doing a test where you actually have a -- a hypothesis, if you will, if you want to get technical, about what the outcome will be.  And I find it kind of surprising that Nexus disregard -- does not have an a priori let's the data speak for itself, and ignores historical evidence, especially for something like beta estimates, which can be, you know, as low as zero in 2002, as I said on presentation day, and sometimes can be inflated.

So my approach is not to just use the usual, it's well-outlined in Appendix C of my evidence, where I look at the hysterical -- historical, not hysterical.  I don't think it's hysterical either -- But the historical data going back many years in Canada.  I also cite two US studies that find similar results that US betas never -- approach 1, and that the beta estimates can be unreliable through time.

I use that long-term historical average of .35 for Canadian utility betas in conjunction with the estimates I obtained this time using 2023 data of 0.60 was the average, and I used 0.45, which I believe is an appropriate estimate going forward.  It's a forward-looking estimate, but it's based on current data and historical data and professional judgment.

I would also note that, during the Alberta 2023 proceedings, when using the same Canadian utilities, I obtained a beta estimate average of 0.355, which exactly coincided with the long-term historical average.  I also used 0.45, and that was recognizing that these beta estimates can vary through time and actually as Nexus did acknowledge today they are using historical data to estimate how the betas are going to be in the future.  So, again, applying judgment and to be consistent in my application of the CAPM model for Canadian utilities, I used 0.45 at that time.

MR. MONDROW:  Thank you.  And, Dr. Cleary, finally, at a big picture level, you have been reading and listening to the oral testimony that has been presented to date.  I am wondering if you can characterize the essential difference between the approach you recommend compared to the approaches of the other experts.

DR. CLEARY:  Thank you.  Yes, so my evidence relies very much on what's going on in the world of finance today and what has gone on for decades.  I look at, as a starting point, the expected return on the market and based on historical evidence on long-term estimates of the market-risk premium, which is based on an expected return, and, importantly, on surveys of finance professionals managing trillions of dollars.

For example, that Horizon survey surveys 42 of the largest institutional investors, including the BlackRock, JP Morgan, Goldman Sachs, Vanguard and so on and so forth, and their forecasts are about 6.1 percent, so I believe these are important indicators.

Based on those, which seem low for the future, but that may reflect many factors, and the historical average of 8.5, I feel that 7.5 percent is a reasonable starting point, and I would set that as my ceiling.  It's not surprising to me that the utilities experts don't reference -- I don't ever see in their evidence an expected market return, although I have seen them have to forward it on cross-examination of the expected market return because, when they're recommending 11 to 11-1/2 percent for regulated Ontario utilities, then that -- and they have all acknowledged that the average regulated Ontario utility is less risky than the market, that then therefore means that their expected market return estimate -- this is for the long term -- are in the range of 13 to 14 percent, which is just unrealistic, at least in the world of finance that I operate in.

MR. MONDROW:  Thank you, Dr. Cleary.  Mr. Chair, Dr. Cleary is available for cross-examination.

MR. JANIGAN:  Thank you very much, Mr. Mondrow.  I believe VECC and Mr. Garner may be up first.

MR. GARNER:  I believe Pollution Probe is up first.

MR. JANIGAN:  Oh, okay.

MR. GARNER:  I look to Ms. O'Connell to guide me through this.

MS. O'CONNELL:  Yes, it is.  It is Pollution Probe, yes.

MR. JANIGAN:  My mistake again.  Sorry.

MS. O'CONNELL:  Sorry about that.

MR. JANIGAN:  Sorry about that, Mr. Garner, and sorry about that, Mr. Brophy.  Could you please continue?

MR. BROPHY:  It's all right.  It's a fast-changing world today.
Cross-Examination by Mr. Brophy


Good afternoon.  My name is Michael Brophy, and I am here on behalf of Pollution Probe.  I plan to refer to K4.2 first, which is the Pollution Probe compendium which was filed last Thursday, and then move to K5.5, which is the Pollution Probe compendium filed on Monday.  And I think everyone knows that we weren't scheduled until October 10th and I volunteered to go first, just to keep things moving, so everyone will have to excuse me if I am a little bit clumsier than normal.

Well, first of all, good afternoon, Dr. Cleary.  You can hear me okay?

DR. CLEARY:  Yes, I can.  Good afternoon, Mr. Brophy.

MR. BROPHY:  Okay, perfect.  And I believe that -- I don't know if you have been listening to the last few days, but it sounds like everyone has been anxiously awaiting you and your panel, given that you're the expert that's focused on what's really happening versus forecasting and doing a crystal ball of what may or may not happen.  And I think we have all agreed that it's very tough to forecast the future with any precision, so hopefully you're feeling the pressure already.

Maybe I will just start with Pollution Probe compendium page 1, so the original one.  It's the chart that you had from your presentation day.  We could maybe put that up and have it fit to the screen.  It will just be page 2 of that compendium.  Super, and maybe just a bit smaller and we will be able to see it.  Terrific.

So you may know that I brought this up with other expert panels and asked them if those numbers, you know, in particular the last four on the right side that represent the four experts in this proceeding, the ROE recommendation numbers, and I asked each of them:  Does this look right, or is there another exhibit that we should be referring to in comparing?

And each of them said:  No, that looks right -- which is great.  I understand that this may not be on a full apples-to-apples basis because the equity thickness, I think it is, that's not the same across all of them.  So my understanding is that we were to try to force it to be an apples-to-apples, then we would have to maybe adjust it a little bit; is that right, or do you think this is what we should be using?

DR. CLEARY:  Yes, that's a great question.  And I think, really, if you look at it, the recommendations from LEI, myself, and Nexus are based on the existing equity ratios.  Concentric's 10 percent is based on a forecast or a changing of the equity ratio to 45 percent.  So probably, in that slide, I should have added a second one for Concentric, which would be 11.51 percent at a 40 percent equity thickness and recognizing that the 40 percent is based on a 45 percent equity thickness.

MR. BROPHY:  Okay.  Thank you very much.  I don't think we need to get it updated, but that's very helpful to know what the adjustments would be if we are talking apples to apples there, so thank you for that.

Okay, so perhaps we could go to K5.5, which is Pollution Probe compendium part 2, and this is a recent article that seems to talk, really, from my read, about exactly what this proceeding is about.  It's from the Energy Institute and entitled "Regulatory Returns Regulation Revisited."  Are you familiar with this article, Dr. Cleary?

DR. CLEARY:  Yes, I have had a chance to review the article, and I would tend to agree.  It talks about a lot of the things that we are talking about in these hearings.

From my previous point about allowed equity or, sorry, allowed ROEs have not come down in alignment with decreases in government yields and utility bond yields, which of course are factors in their cost of capital and are appropriately reflected in the current OEB formula.  They talk about -- you know, I am talking at a high level now.  You can feel free to follow up of course.  They talk at a high level about the cost to US consumers, of them being too high.

And they also talk about the CAPM model, and they suggest that, over the last 20 years, that, prior to, you know, 30 years ago they were kind of in line with the CAPM estimate, at least not providing a huge ROE above, but based on their CAPM estimate somewhere in the line of 1 to 4 percent above those estimates today.  Which, of course, reflects what I was saying, that they haven't come down in line with risk-free rates and bond utility yields which of course are part of their cost of capital and are reflected in their actual cost of equity if you look at the CAPM and the bond yield plus risk premium model, or at least the widely used one that I use.

And, actually, I recall getting this question from a Board member and I apologize I can't remember who now, during presentation day, as to why I didn't think that -- or why I thought that ROEs haven't come down in line with declines in risk-free rates and A-rated utility yields, a little bit of inertia and they find similar and, interestingly, they also find that they respond -- the allowed ROEs respond -- these are US allowed ROEs, I should suggest, but they respond more quickly to increases in the risk-free rate, the government yields, if you will, and the corporate yields than they do to declines in those and they suggest a few reasons for that in terms of the US regulatory system.

MR. BROPHY:  Okay.  So, it sounds like my read from a non-expert perspective kind of aligns that it's relevant and there's a lot of those points.  I didn't plan to go through all 66 pages, it's a great article obviously. But maybe we can go to page 37 which is page 38 of the compendium.  And I am just going to talk about a few things that I noticed in the article overall, and you can tell me if I am on track or if you think I am getting these wrong, that would be helpful.

So, why don't we, the portion that's highlighted in yellow is -- if we just go down a bit.  I am just going to kind of summarize it, although people can probably read it faster than I can summarize it.

So, you know, that area indicates that the cost of equity premium utilities receive ranges from around, I think it's one-half of 1 percent to greater than 4 percentage points in excess, and I think we already talked about kind of that's, you know, apropos to the discussion in the proceeding. One thing I did notice, and kind of referring back to your other graph, when I was trying to compare all the recommendations is it looks like that range almost exactly matches what we are seeing between the utility consultant's experts and LEI and yourself.

So Nexus is 3 percent higher, Concentric is right up at the top at 4 percent higher, so it really seems to be within the range of the way I am reading the article, I don't know if that's kind of similar to the way you would interpret it.  Maybe you can comment?

DR. CLEARY:  Yes, thank you.  So, I think there's a couple of interesting points there and you have raised one that that range seems to be typical of the range of disagreement among the experts here.  Their baseline case, you know, is that it's really about 2, 2 or so percent out of line.  I think another thing, taking CAPM out of it for the moment, that they also notice that there's been a significant widening in the allowed ROEs versus US treasury yields over the last two decades, and that there has been a significant widening versus corporate yield.  So, that suggests to me the government yields are the factor in the CAPM, the risk-free rate, and the corporate yields are the factor -- well clearly they affect utility's cost of equity, it's the factor included in the bond yield plus risk premium that's widely used that I use, and it's also included in the OEB formula.

So it looks like it's -- there are a lot of jurisdictions in the US don't use the formula, and in some cases they don't have regular hearings unless requested by the parties, that those two things have got even more out of line.  And it's actually, the one graph that shows that in their data is very similar to Figure 9 in my evidence which shows that that gap has got wider in Canada.  I think it's Figure 9 in my evidence, but it's like the figure in their evidence is -- I don't know, it's Table 3, I believe, or something like that.  Yes, Table 3.  So I think it's very related.  And if you'll bear with me for a second, I will spare you asking me your other questions.  The other interesting thing is their CAPM estimates that they use, they use a spot rate for US treasury yields, as do I recommend, they use the 10-year yield, they have an MRP range from 4.5 to 7.5 using 6 percent, which is a lot closer to what I use at 5 percent in the range I typically use a 4- to 6-person than using 9 or 10 percent like some of the utilities' experts do.  And with respect to betas they comment that there is no evidence that the betas gravitate to 1 and their beta estimates for the US utilities, which of course I have argued are riskier and have higher betas, which is non-disputable because they are always there, they just .6 to .9 with a midpoint of .75 and they don't adjust it.  So, I think there are several things in this article -- or research document, I should say, that's relevant to these proceedings.  So, thank you.

MR. BROPHY:  And I am sure everyone will -- or anyone interested will read the full article, but there was another observation that I picked up from reading the article that I should have thought about in advance but it actually was very interesting to me.  And it's that excess returns are driving excess capital spending, which I don't think is a big surprise, but that also will hamper the energy transition, and I assume that that, that that observation means that if a utility is earning excess capital and therefore spending excess -- sorry, earning excess returns and therefore spending excess capital, or capital that's not needed, then that's happening sooner than would naturally occur or be prudent during the energy transition where, you know, you don't want to lock in kind of today's solutions and amortize them over say, you know, a long period, decades, if you can make better decisions along the way.  I don't know if you have any comments on that but that was certainly an interesting observation to me.

DR. CLEARY:  Yes, that was one of the other main points in their study, was that these excess returns are requiring -- sorry, attracting extra capital which kind of makes sense, right, to a certain extent.  If it's not warranted then these are good plays and that's reflected in their price to book ratios, as I have talked about before, are becoming inflated.

As to the allocation of that extra capital, that would be a more complicated question, I couldn't really comment on right now as to whether some of that capital goes towards energy transition or to some goes to existing, you know, in existing assets.  So, I am sure for every utility there will be different stories and also different regulatory structures they follow and also different targets for, you know, the transition, right, where some states like California are well ahead and others are not.  So...

MR. BROPHY:  And then, just the final observation I had, it's actually page 2 of the PDF.  It's right in the abstract of the article.  The article indicates that their findings indicate that it's resulting in excess cost to US consumers averaging $6 billion per year, and if that's accurate I think we'd agree that's a significant amount of ratepayer money that you'd strive to avoid, if possible; would you agree with that?

DR. CLEARY:  I definitely agree with that because -- and I think early in my evidence I talked about it, the Fair Return Standards.  As you provide them with an adequate rate of return to attract capital at reasonable rates, maintain financial integrity in line with comparable investments.  And i don't think that comparable investments are always just looking at US allowed ROEs that were determined five or six years ago for utilities that are of different risk, face different risk than Ontario utilities.

So I think it's an important point, that they're supposed to be fair, but not excessive.  And I think I have that quote from a study somewhere early on in my evidence.  I apologize, I can't recall it offhand.

So -- and if you think of that 6 billion a year, they're kind of midpoint over the '92 to '22 period, 30 years, that's $180 billion, right, that -- excess rent for the US utilities at the expense of US consumers, both industrial and retail consumers.

MR. BROPHY:  Yeah, it's certainly a big issue to consider.  Well, you know, I could ask you questions all day and talk about this stuff, but we only had allocated ten minutes, so I'm just going to end there and pass the baton.  But thank you very much for the discussion today.

DR. CLEARY:  Thank you for your questions.

MR. JANIGAN:  Thank you, Mr. Brophy.  Are we returning to the previous order and VECC on next?

MS. O'CONNELL:  SEC is next.

MR. JANIGAN:  Okay, of course.  Yes, Mr. Rubenstein.
Cross-Examination by Mr. Rubenstein


MR. RUBENSTEIN:  Good afternoon, Dr. Cleary.  I just have a few areas I'd just like to understand your views about, the first being, we heard a lot during this hearing -- and I'm not sure if you've been paying attention, or reviewing the transcript; understandable if you haven't -- we've heard a lot from Concentric and Nexus on the impacts of the energy transition risk.  Both gave evidence that increased spending on capital caused by increased expected demand and customers from electrification increases the risk to electricity distributors and transmitters that requires higher compensation through the ROE or a change in the capital structure.

And I know that this -- as you recall from the Enbridge proceeding which you were involved a year ago, Concentric gave evidence that that reduced customer demand caused by the energy transition increased Enbridge's risk.

And you were asked about this in some sense in SEC 85 and also in CCC 9.  And both go to CCC 9.  So maybe if we can pull up CCC 9.  M4-CCC 9.  Is that being pulled up, sorry?

MS. ING:  Sorry, what was that?  The IRs?

MR. RUBENSTEIN:  M4-CCC-9, Dr. Cleary's IR responses. So this is the Concentric IRs, this is -- I'm asking about Dr. Cleary's IRs.  And that's M4-CCC 9.  You're looking at the OEA IRs.

MS. ING:  Sorry, just one second.

MR. JANIGAN:  Mr. Rubenstein, would it be disruptive to your cross-examination if we skipped to another question and then came back to this, or...?

MR. RUBENSTEIN:  Sure.  Dr. Cleary, last year you provided evidence in Enbridge's Phase 1 rebasing proceeding, and you recommended that Enbridge's capital structure remain at 36 percent.  Do you recall that evidence?  I think you're on mute.

DR. CLEARY:  Sorry, I had a bit of a coughing fit so I had to mute myself.  But, yes, I recall that.

MR. RUBENSTEIN:  And were you aware the OEB, though, ultimately determined to increase the equity thickness to 38 percent?

DR. CLEARY:  That's correct.  And I believe they were requesting to increase it to 42 percent at the time.

MR. RUBENSTEIN:  Since your report was filed and the evidence you gave in that proceeding, has anything changed, in your view, that would change your view that the appropriate equity thickness for Enbridge is 36 percent?

DR. CLEARY:  It has not.  I think my evidence, you know, last year, again, was based on market-based evidence.  It showed that Enbridge Gas at 36 percent equity ratio was very successful in attracting capital at reasonable rates, earning their allowed ROE consistently, and that their credit metrics were sound, and they were reviewed favourably by the debt rating agencies.

MR. RUBENSTEIN:  And has anything changed since the release of the OEB's decision in late December, that in your view would require this panel to adjust the appropriate equity ratio for Enbridge from 38 percent, as the Board determined in that proceeding, to what the OEA CLD, plus on behalf of Enbridge Gas, proposes to 45 percent?

DR. CLEARY:  I see nothing that changes that.  And, you know, I still would stand by the 36 percent recommendation.  But the fact that it's at 38 percent means that they now have a very adequate equity cushion.

MR. RUBENSTEIN:  Now, my understanding is that your risk-premium approach differs from Concentric and Nexus.  As I understand, yours does not consider authorized ROEs where theirs does.  As I understand, their, Concentric's and NEXUS', approach looks at the relationship between authorized ROEs in other jurisdictions and the risk-free rate; whereas you add a risk premium to A-rated utility bond yields; do I have that correct?

DR. CLEARY:  Yes, so the -- thank you.  The approach that I used is rooted in the CFA curriculum.  It's widely used by Canadian and US CFOs, and it's based on a simple intuitive approach that any company's cost of equity will be above its cost of debt.  And, if their cost of debt rises, their cost of equity rises, unless the risk premium you add to it decreases.  And, if their cost of debt decreases, their cost of equity decreases unless that risk premium you add to the cost of debt changes.  Widely used in practice in the CFA curriculum.

The risk-premium models, I have never heard of these, never seen them in any textbook, certainly not in the CFA curriculum, where you would use something that's not market data, that's allowed equity or, sorry, allowed ROEs in jurisdictions in the US no less, which I have an issue with for Canada, and US yields, which again I have an issue with for Canada.

But, even if you are using this in the US, I don't even know what they mean.  It's not market data.  Those allowed ROEs could have been determined anytime over a long period of time, does not reflect current market data.  So the risk-premium approach -- more comfortable even calling it "approach" as opposed to a model -- just doesn't make any sense to me.

I think, you know, they have been rejected consistently when these similar models have been used, including Concentric when they used it in Alberta, for the very reason they recognized that allowed ROEs in the US simply aren't market data, so what is this whole process even achieving, to be quite honest?

MR. RUBENSTEIN:  I am trying to understand the relationship between authorized ROE and the various models that are being used by this proceeding.  Now, I obviously understand with respect to the Concentric and the Nexus risk premium there's obviously a direct relationship between authorized ROEs in other jurisdictions and the outcome of that model.

But would I be correct that, indirectly, there is an impact on the DCF and CAPM models of authorized ROEs?  Let me give you an example.  We know in the DCF it's using dividend yields; EPS, the earnings per share; and, obviously, the higher the ROE, those impact those results.

So is there -- can you help me understand the indirect relationship that it seems to me must exist between authorized ROEs and the other models?

DR. CLEARY:  Yes, there would be.  Technically, not necessarily so.  But a higher ROE would, if you use a sustainable growth rate, as I do and as advocated in textbooks and CFA and actually Nexus used it for their forward-looking MRP, a higher ROE, if the payout ratio stays the same, would lead to a higher growth rate.  And that's actually kind of related to the conversation that I just had with Mr. Brophy about:  Okay, if they get higher allowed ROEs, perhaps they can attract more capital, especially if those ROEs are above their cost of equity.  That's what we call economic rent.  Right?

And so it could, and you could see where that could contribute to more growth -- growth, I would add, on the backs of consumers.  Right?  So there is that relationship there.

With respect to the CAPM, it would be a little bit more subtle in the sense that higher ROEs, if they are able to achieve them -- that's the other thing.  It's interesting.  The other experts never use the actual ROEs in the US, which I have provided evidence.  They are not able to obtain those authorized ones on average.  But, anyways, technically higher authorized ROEs should lead to higher earned ROEs, which could reduce the risk, which would be reflected in beta.  But it shouldn't be reflected in the other two parameters of the CAPM, the risk-free rate and the market-risk premium.

MR. RUBENSTEIN:  So it seems --

DR. CLEARY:  [Audio dropout] -- yes, sorry.

MR. RUBENSTEIN:  Not at all.  I don't want to interrupt you.

DR. CLEARY:  No, I was just going to say:  Hopefully, that's helpful to you.  I know I can -- anyways.

MR. RUBENSTEIN:  So it seems to me you agree there is some other indirect effect on those other models.

How does this Board ensure it isn't sort of a circular logic here, that we can avoid that?

DR. CLEARY:  Well, that's a good point.  So looking at -- like I said, it's maybe less reflected in the CAPM or more indirectly so, if you will.  But, clearly, if the ROE's higher, leads to higher growth rates, leads to higher estimates of the DCF -- I see where you are going with this circular argument -- and then, the next hearing, they go in and say:  The DCF estimates are higher; we need to increase the ROE.  Right?

So that's an argument that can keep, you know, continuing on until ROEs get to really high levels, depending on the reliance on the DCF more so than the CAPM.

MR. RUBENSTEIN:  So back -- now, CCC-9 is up on the screen here, just to repeat the context.  You were asked -- you discuss -- as I mentioned to you, there has been a lot of discussion about electrification and energy transition increasing utility risk as opposed to it being a positive outcome and that the increasing risk required an increase in the compensation through the ROE or the capital structure.

And you were asked about this in certain IRs, and, well, they all point to CCC-9.  And it seems to me you take a different tact than Concentric and Nexus.  And maybe you can help me understand your view of the -- about the risk caused by energy transition and electrification as it relates to electricity distributors and transmitters.

DR. CLEARY:  Yes.  So the fact of the matter is the transition means we are going to need more electricity, significantly more.  This creates a risk only if there's evidence that the companies aren't able to plan adequately for it and attract capital to go into those investments.  I think it's a problem that most companies would like to have, that is to say:  Hey, your sales are going to grow 30 percent or 40 percent or whatever the number is over the next 10 to 20 years.

I don't think companies are going to say:  Oh, wow, that really puts us at risk.

Yes, it changes things.  You have to raise more capital.  You have to do more planning.  You have to think about different approaches to your operation.  But, at the end, these are well-run companies that we are talking about, and those are nice opportunities to have.  So I always think of risk and opportunities as the opposite sides of the coin, right, so there is that.

MR. RUBENSTEIN:  Thank you very much, Dr. Cleary.  Those are my questions.

DR. CLEARY:  Thank you.

MR. JANIGAN:  Thank you very much, Mr. Rubenstein.  With the schedule, who is next up?

MR. GARNER:  I think, Mr. Janigan, it is actually VECC.

MR. JANIGAN:  Okay.

MR. GARNER:  And Mr. Harper, though, is going to take the lead here.

MR. JANIGAN:  Thanks.

MR. HARPER:  Thank you.  I just wanted to -- VECC's compendium for this panel was emailed in earlier this afternoon, and I just want to confirm with Board Staff that they received it.

MS. O'CONNELL:  Yes, we received it.

MR. HARPER:  Okay.  Maybe we can start off just by giving it an exhibit number before we start?

MR. RICHLER:  Yes, Exhibit K5.8.
EXHIBIT K5.8:  VECC COMPENDIUM FOR PANEL 4


MR. HARPER:  So all of my references will be with respect to the compendium and the PDF pages in that compendium.  So maybe we could start off and -- before I start, good afternoon, Dr. Cleary.  It's good to see you.

DR. CLEARY:  Good afternoon.  Nice to see you, as well.

MR. HARPER:  Can we maybe turn to PDF page 3 in the VECC compendium.  In this page and the subsequent four pages, you discussed the beta values used in your CAPM analysis.  And, if we scroll down to the next page, which is PDF page 4, I think you started off here by discussing the -- right about the middle of the page, scroll down a bit more -- you start off by discussing the beta values that were for Canadian utilities from the AUC's 2018 proceeding.  And then you go on to discuss current beta estimates from a sample of Canadian and a sample of US utilities, and the results are set out in Table 8, which is on PDF page 6 of your evidence here.  And maybe we can go to that.  Now, I just want to clarify this, there have been a lot of discussion with other experts about sort of the screening and the basis for their samples.  And I just -- I think I understand, but maybe you can confirm; is the sample you have here the same sample that was used in the AUC 2018 proceeding?

DR. CLEARY:  Yes, it is.

MR. HARPER:  Okay.  I just wanted to make sure I was correct.  And maybe just, you know, like I said we have had discussions with other parties about how they screen and what screens they have and maybe if you could just take a minute and remind us or inform us as to how the AUC or, you know, for that proceeding how these samples were developed so we have a similar context for these utilities?

DR. CLEARY:  Yes, that's a good question.  So, during those proceedings we had, I don't know what you call it, but preambles to the actual filing of evidence.  And we had, you know, hearings, where the various parties testified about what they thought was a reasonable proxy group to use, so that there could be uniformity.  As everyone's aware there is a difference in the estimates we get all the experts from using the various models, but at least we were using the same samples.  So, we went through this process, and Concentric was part of it, in establishing what represented a reasonable proxy group.  Of course, I objected to the inclusion of US utilities but they were included nonetheless.  But we, with respect to the Canadian sample, AltaGas for example, was excluded and I know it's in Concentric's current Canadian sample because they had a debt rating that didn't make the cutoff which I believe was A minus or BBB+ for Canada, I apologize I can't remember off the top of my head, but I did put that in my evidence somewhere.

MR. HARPER:  Okay.

DR. CLEARY:  The other ones, we actually did kind of a vote  on it, and I believe that I included the results of the votes on AltaGas, for example.  Well, I actually included all of them in an information request interrogatory, sorry, for Concentric.  And, anyways, there was more or less consensus on many of these to be included and the one notable thing is Enbridge Inc. which is also Concentric included in their sample this time which was rejected by every expert except Concentric at those hearings because of their pipelines and generations and risk of operations.

MR. HARPER:  So, I guess --


DR. CLEARY:  And the same process, sorry, for the US sample, it was like I think A minus credit rating and a certain high percentage of regulated assets versus non-regulated assets and minimal for generation, which wasn't important in those proceedings.  Sorry to interrupt you there, I just wanted to --


MR. HARPER:  No, you actually answered my question.  Because I was going to ask if there were any sort of basic principles or key screening criteria that sort of, you know, the various parties agreed to as they were coming up with and putting their votes together, I guess, for want of a better word.  And I think you covered those off in terms of level of credit rating, sort of a significant amount of regulated activity, and minimum amount of generation in the US, because I assume a number of the companies in the Canadian sample would have generation?

DR. CLEARY:  Some would -- the criteria for the Canadian sample just because there's less options to choose from were a little bit more lenient on I believe credit rating and generation in particular.  But it kind of unfolded the way you just alluded to is that the various parties, and there was again me only on the consumer's side, and there was about eight experts on the utility's side, three groups of Concentric the Brattle Group, and then -- oh, actually, sorry, Mr. Madison (ph) and Mr. Figison (ph) were also on my side, but I was kind of the financed based person, although Mr. Madison did too.  And then there was always, oh gosh I can't remember there was a third group.

So, anyways we were asked to submit what we thought would be reasonable criteria, credit rating came into play, regulated versus non-regulated assets came into play, and generation came into play.  And then there was some compromise and give and take by the various parties and then eventually came to a fairly unanimous agreement.

MR. HARPER:  Thank you very much for that.  And maybe and if I look at this table here, you know, there are the four sets of beta estimates, weekly betas, monthly betas, sort of a longer term averages, 2017 to 2023?

DR. CLEARY:  Um-hmm.

MR. HARPER:  And I notice these betas are somewhat higher, and I want to maybe start off by saying I appreciate why you don't want to use a beta from one particular week because these things do move around a bit from time to time, and you talked about having a longer term beta.  But I was wondering why in your view sort of looking at an average over say, 2017 to 2023, wasn't a long enough period in your view to smooth out what might be some of the abnormal derivations that you wouldn't want to pick up when you are using a beta estimate.

DR. CLEARY:  Yes, that's a great question.  And actually I should add that the reason I put both weekly and monthly betas in there is we were asked to do so, so I just decided to it take through to this process.  Because there's a few proceedings there where we spent hours and hours talking about weekly versus monthly betas and in the end, you know, both are widely used in practice and I think both provide some information.  Although the weekly ones tend to be higher, on average, at most points in time.

MR. HARPER:  Right.

DR. CLEARY:  The other thing to note about it is the same sample, but as of December 31st, 2022, that I used in Alberta, my average across there was 0.355.  So, it comes to your point that these estimates are just that, you're using five years of monthly data or two years of weekly data, and they change, especially over periods like COVID where you have some really unique things happening in the market.  And, guess what, those kinds of things tend to happen fairly regular if you look over a 20-year period.

And I pointed to an extreme example of the IT crash in 2002 and the betas for utility betas for Canada were under zero.

So, I don't think anyone, maybe they would, but I somehow debt they wouldn't -- but I certainly wouldn't use a beta of zero in 2002 and say, oh, the ROE according to CAPM for utilities is exactly the risk-free one.  Okay?  Some people should see that that's unintuitive, right?  And by the same token sometimes they will be temporarily inflated, we are talking about a point estimate here and it's very driven by what's happened over the past, you know, 200 or -- sorry 100 weeks or five, you know, 60 months, so it can fluctuate.  And that's why I think you take these with a grain of salt, you look at them, you also look at the long-term averages and then you apply judgment.
What do I think going forward if the market goes up 10 percent, do I think that the utilities are going to go up the same or a lower amount?  And if the markets go down by 10 percent, do I think utilities stocks will go down 10 percent or maybe 5 percent?  Right.  And logic -- or, sorry, common sense kind of tells you that during those down periods there's a flight to quality, and utility stocks are considered quality because their high yield and they are relatively low risk operations.

MR. HARPER:  Good enough, thank you.  Can we go to PDF page 29 of the VECC compendium.  And this is your response to SEC-88. Now, here you were asked about the relative risks of Hydro One transmission versus distribution.  And you indicated that, while you hadn't conducted analysis, you thought the risks between the two were comparable.  Now I was -- and this was specifically with respect to Hydro One transmission versus distribution.  Now, I was wondering if you had any views as to the relative risk of Hydro One's distribution business versus the other, you know, distribution utilities in the province, whether you had any views as to the relative risks of Hydro One versus other distribution utilities?

DR. CLEARY:  Yes, that's a good question.  I didn't really do a deep dive on that, but my impression is that Hydro One would be one of the lower risk distributors and there's a few others that tend to be in larger areas.  But

But as to, you know, there's such a broad number there, although Hydro One is the largest on the distribution side, so I didn't do a deep dive on that.

MR. HARPER:  Maybe similarly I guess I was wondering if you had any views about the relative risk of, say, transmission and distribution on the one side versus electricity generation on the other side.  And I think maybe this goes back to your comment about the AUC and their comparators excluding generation.  So if you had any views about the relative risk of generation versus, say, distribution transmission?

DR. CLEARY:  Yes, and I think the general norm has been to assume there's some more risk with generation than for T&D.  And I can also speak from experience in Alberta that during these several proceedings there's been great debate about distribution versus transmission.  And over several proceedings, not just resting on the AUC's conclusions, but I have seen a lot of evidence that suggests they're very similar.  Because 15 years ago there used to be a smaller -- an equity ratio adjustment for a slight difference between distribution and transmission.  But it doesn't seem to be the case, at least for those utilities, it doesn't mean there can't be.  I think everything can be utility-specific, if you will.

In general, there's a perception that generation can be a little bit riskier.  But then again that depends on several factors:  including the breakdown of how they're generating the power; what are the sources; what is going to be involved in a transition; what is already set with hydro, for example.  And, you know?

Like so it's a complicated question.  But what I can tell you is the general -- at a high level is overall generation.  And I haven't really done a deep dive in OPG, as I know several of the other experts have, and I think Concentric recommended a separate thing.  But that's just at a very high level.

MR. HARPER:  Okay, no, thank you very much, and those are my questions.  I don't know, maybe Mr. Garner has any questions he would like to follow up with.

Cross-Examination by Mr. Garner


MR. GARNER:   Yes, thank you.  Good afternoon, Dr. Cleary, I'm Mark Garner.  I'm also with VECC.  And my tabs, because we were brought up earlier, are all the empty ones, so I don't have tabs to show you.  But what I would like to do instead is actually ask Staff to bring up the compendium that we had for Nexus, and just ask you a couple of questions about some of the things I was talking to with the people from Nexus.

And so I think that's -- find my own compendium.  So, first, I'd like to explore this idea with you, I was trying to explore with them -- I was -- I was trying to explore with the people at Nexus that there -- there may be risk differences in utility markets in Canada and US through things like default, default risk, and that would have an effect on utility beta.

Do you agree that if there was a big difference in default risk in the United States versus Canada for utilities, that would -- that would raise the US beta, is that kind of the theory that would happen?

DR. CLEARY:  Sorry, I'm not quite following.  I understand default risk is very important, but specifically what are you referring to with respect to --


MR. GARNER:   Well, what I'm asking is -- sorry, doctor.  What I'm trying to understand is if I -- if a utility in the US -- or if utilities in the US, comparable type utilities in the US, have a -- more of a default risk, a risk of bankruptcy, does that impact the beta that you would see in the US, versus a beta you would see in Canada, versus a Canadian beta?

DR. CLEARY:  Well, let me start by saying if there's higher default risk, that should contribute to a higher beta.  It may not always be reflected in the historical beta estimate based on the past five to -- five years of monthly data, or two years of weekly data; right?  Depending on when that higher default risk was recognized.

One of the things about it, that's the beauty of that bond yield plus risk premium model that I use.  That higher default risk would clearly be reflected in their bond yield.  Right?  Whether they're in Canada or the US.  Okay?

So that part, definitely greater default risk would lead to a higher required return on their debt, and hence a higher return on -- required return on their equity, because they're riskier.

As to the comparison between US and Canada, I guess you'd almost have to think of it on a case-by-case basis.

MR. GARNER:  And as I understand it --


DR. CLEARY:  But all else being equal -- sorry, sorry.

MR. GARNER:  No, no, I'm sorry.

DR. CLEARY:  I tend to have a second thought just after you think I've quit, so I apologize for that.  But, you know, you have to think of it as the investor, they want compensation for that default risk.  So that's the whole reason that even though A-rated utility spreads are low, about 1.4 percent over Canada bonds, you know, low -- but they're lower than other industries or companies with BBB ratings.  Right?  Default risk is one of the things reflected in that spread.

MR. GARNER:   Okay.  Another thing that I spoke to them about in the same venue of default risk or bankruptcy, is I was bringing up as an example of a bankruptcy, I think it was in Texas of a small utility, and the response back from -- from one of the -- I think it was Mr. Zarumba -- was, "Well, you know, they weren't in our sample because they are a private -- they might be a co-operative, but they're a private company."  I'm going by memory.  Something to that effect.

And that got me thinking about two things that I'd just like to ask you about.  One is I think one of the criticisms of the other parties to your evidence of using Canadian data only for your beta, et cetera, is that it's not a wholesome, so to speak, database.  But isn't -- when I listen to that, that response, isn't the same true of the US?  If there are a number of utilities that are privately owned and not in the market, that data set is also not complete, it doesn't have all of the information about the riskiness of utilities in the United States.  Would that be true?

DR. CLEARY:  I think that's very true.  And just coming back to your previous question now, I can see what you were getting at there, that there's a greater variation when you're looking at -- okay, a larger sample is better, but there's a greater variation across those US utilities, and I argue on average a greater risk, because operating different regulatory regimes, different climate regimes, right, different economic regimes -- Ontario is pretty strong on those fronts, right, on those fronts.  And so just looking at them, saying, "They allowed ROE here as this and allowed equity ratio", is really not appropriate.

I'll give you an example of a case that I used to use with my MBA students.  We were looking at Coca-Cola versus Pepsi, and we were looking at the various ratios, the ROE, the debt ratios, and all of that.  And I provided them with the ratios for Coke and the ratios for Pepsi, and the average for the soft drink industry in Canada.  And guess what?  Those ratios for the soft drink, that included so many small companies, they weren't even close to Coca-Cola and Pepsi.  Right?

So it was a bigger sample, but guess what most of my students did, they just compared the ratios for Coca-Cola to Pepsi.  Right?  I mean, sure, you'd like to have a bigger sample, but it is really informative just because it's bigger if they're not really at all like the companies you're looking at?

I'm not saying that's the case with these, but, you know, just saying, "We need a bigger sample", doesn't quite cut it, I think they have to be comparable risk utilities.

MR. GARNER:   All right, and the theory of the other experts is that they are.  And I just want to ask you about another aspect about -- and this is I think the theory that there is -- that it's ubiquitous between Canada and the United States in markets and in risk.

Well, one of the things I noticed when I started looking into different things about these utilities is it appeared to me -- and I have no evidence and I don't plan to give evidence -- but it appeared to me, for instance, the United States is much more litigious.  And I saw lawsuits from customers, lawsuits from utilities to the regulator or regulators, and -- you know, I found the example of the City of Baltimore suing 21 energy companies.  It just seemed to me these are -- these are aspects of American business or American environments that I just -- I'm not familiar with at all in Canada, I don't see that type of litigiousness going on between utilities and other companies.  The United States tends, you know, to be more litigious.  If it were true, and maybe it isn't, but if it were true that you have a more litigious environment, that would make an environment more risky, wouldn't it, and a lot better returns for that?

DR. CLEARY:  Yes, I think that's a great point.  Canada and the US, we are best friends, we are big trading markets, but our capital markets and our economies are very different at a high level.  And the fact of using US rates for example or just looking at the US markets to predict expected returns in the market or as a risk-free rate ignores foreign-exchange risk, it ignores Canada has a higher debt rating than the US, it ignores that those US companies operate in different markets, that the US market is different than the Canadian market.  It's more well diversified.  There is a lot more IT driving those strong returns we hear, talking about the last 20 years.  It's a relatively small component of the TSX composite, for example.  We are driven by energy, you know, commodities, materials, and financials, and utility.  Those are like the big -- that's two-thirds of our market.  Right?

So it's -- they are very different, and I just can't get my head around why an Ontario utility would borrow in the US if they can borrow 1.1 percent cheaper in Canada.

And I also can't get my head around why -- with the home bias that I showed in my evidence where, yes, we are 3 percent of the global markets, but 64 percent of Canadian equities or, sorry, 42 percent are owned by Canadian investors, and the fixed income market is double that.  It's like 83, 84 percent.  So to say that we need to do this so that we can increase our attractiveness to US investors?  Well, of course that would be great, but the bottom line is there is a home bias, and it's not only in Canada; it's everywhere.  If you do the numbers, you know, I am pretty sure it's everywhere.  I don't know for sure, but it's a global phenomenon.  There are reasons for it, and just to say that we are like, you know, the 52nd US state is missing it.  It's like we are -- Canadian utilities operate in distinct economic environments, regulatory regimes, and our capital markets are distinct but closely related to US markets.

MR. GARNER:  Thank you.  I agree.  We are not Minnesota, not yet.  But the last question I would like to ask you -- a little bit of switch from this.  And if Staff can bring it up, it's in the Nexus compendium at page 44.  It's Figure 3, "Interest, inflation rates and other market indicators" from Concentric's evidence.  I don't know if you can see that, Dr. Cleary, if someone can bring it up.

DR. CLEARY:  I will be able to.

MR. GARNER:  Yes?  Well, there, that's it.  I don't know if you can see it on the screen.  And we can just show the whole table, if Dr. Cleary can see the whole table, if he can.  That's fine.

DR. CLEARY:  Um-hmm.

MR. GARNER:  I just wanted to ask you a question about this.  Commissioner Anderson brought up something very interesting at the end of, I believe, yesterday, and she was making the observation about:  If you leave the inflation and overnight rates outside, how the interest rates on bonds et cetera were fairly comparable.

And that got me thinking about something about the figures that I am looking at in here.  And, as I see this, is you see the Fed rates and the Bank of Canada overnight rates have changed a lot because, as I take it, both central banks are fighting a pretty hard battle with inflation; correct?

DR. CLEARY:  It has been, and, just when we thought we seemed to be on the downside, Canada is a bit ahead of the US, but the US now has finally started to cut the treasury rate.  So it took them considerably longer than anyone anticipated to get the inflation under control, like you said.

MR. GARNER:  My question was really kind of this, though, in looking at these, and I just myself don't really understand how to interpret this.  Because, if you take a November of 2009, the inflationary expectation built on a number of years of very low inflation, and, at that time, I am not sure there was much of an expectation for inflation to go.  It had been pretty, at least in my recall, it had been pretty flat for a long time.

It would be very different than the inflationary expectation in May of 2024, after a huge bump up in inflation. Do inflationary expectations get fed into these numbers, at all?  Is that -- when I am looking at these numbers?

DR. CLEARY:  Yes, that's a great question, and it's also kind of a complicated one, so I will try to break it down so I don't lose, you know, anyone or lose my own train of thought.

So the Bank of Canada, if you think of November 2009
-- I think I pointed this out -- that's literally right at the, you know, I think Lehman Brothers went bankrupt in September of 2009 or something, so we are talking about the height of the financial crisis thereabouts.  Right?

MR. GARNER:  Um-hmm.

DR. CLEARY:  So what happened -- and we have all heard of monetary easing and whatnot -- is that the banks, Canada, US, Euro, all across the board, to try and fight off inflation for perhaps at the time even fears of depression, right, they engaged in dropping down the Bank of Canada rate, right, to fuel inflation, and they also started buying bank bonds.  Right?

So that kept the longer term -- because you see that the bond yields don't go in sync with what the monetary authorities do, right, because in fact sometimes they can go the opposite.  Okay?  Because the bond yields are market determined and they are based on the bond market experts and traders, they are estimates of future inflation, right.  Right?

So, sometimes, as was probably the case in May 2024, they raise the overnight rate, which reduces inflationary expectations, which can have an easing effect on bond yields.  So it's built -- inflation is a key component of all these rates, I would say more so in the bond yields than in the -- in the Bank of Canada rate, for example, or the US fed funds rate, those are tools that are used to try to keep inflation in the 2 percent target in both cases.  So the relationship is very, very strong, but it's hard to see in the actual rate, itself, sometimes.

MR. GARNER:  So I guess would I be able to say, make the statement that:  If the 10-year Canadian government bond rate right now is 3.4 in 2009 and it's 3.64 right now, really nothing's changed; there has been really no change in any expectations for that?

DR. CLEARY:  Well, that is -- if you look at the 30-year rate it's actually lower in May 2024.  And, if you look at the numbers today, I think the 10-year rate is under 3 and the 30-year rate is 3.1 or something like that.  And that's a reflection that inflationary expectations have abided since May of 2024, right, which has actually allowed the Bank of Canada to drop the policy rate three times.  Right?

But it's -- those factors haven't changed, but, if you look at the A-rated utility bond yield, it's gone from 5.4 percent to 4.9 percent.  That spread has declined a lot.  Right?  So you have that going on at the same time.

MR. GARNER:  Okay, thank you.  Dr. Cleary, I think those are all of my questions.  Thank you for your help.

DR. CLEARY:  Okay, thank you.

DR. JANIGAN:  Thank you very much, Mr. Garner.  Can we please have the -- sorry.

MS. O'CONNELL:  Mr. Daube.

MR. JANIGAN:  Mr. Daube from the Three Fires Group?

MS. O'CONNELL:  Yes, thank you.

MR. DAUBE:  Commissioners, am I right you want to go to 5:00, or are you thinking a little bit longer than that?

MR. JANIGAN:  I think just to 5:00 today would be fine, Mr. Daube.

MR. DAUBE:  Okay.  I don't have a clock jumping out at me here, so, if I accidentally go over, of course please interrupt me.
Cross-Examination by Mr. Daube


Good afternoon, Dr. Cleary.  My name is Nick Daube.  I am here on behalf of Three Fires Group and Minogi Corp.  Just what I think will be some brief questions up front:  I could find only two references in your report to First Nations or more specifically Indigenous Peoples; is that correct, to your memory?

DR. CLEARY:  That sounds about correct.

MR. DAUBE:  And those were both quoting from the OEB's  issues list in this proceeding; right?

DR. CLEARY:  That's my memory, yes.

MR. DAUBE:  Do you agree that your report doesn't directly examine the impact for Indigenous Peoples of the cost of capital questions at issue in this proceeding?

DR. CLEARY:  Yes, I agree with that.

MR. DAUBE:  And you would have included details along those lines if they had formed part of your thinking and investigations for the report?

DR. CLEARY:  Yes.  Yes, you know, I recognize they're important issues but I was dealing with things at a high level, so unfortunately I was not able to address them, that's correct.

MR. DAUBE:  Thank you.  And then similarly, you didn't investigate the question of whether Indigenous Peoples have distinct interests that might influence your recommendations; is that right?

DR. CLEARY:  That's correct.

MR. DAUBE:  My apologies to Staff, there is one interrogatory that I am hoping we can pull up that I didn't alert you to.  It's Minogi-6; is that possible?  And, if not, I will figure out another way of asking the question.  So, this is N-M4-20-2FG/Minogi-6.

MR. MONDROW:  It would be PDF page 134 if that's helpful, I believe.

MR. DAUBE:  Thank you.  So, Dr. Cleary, this is just giving you an opportunity to expand on your explanation that you just, in part, provided.  We asked you a series of questions here about whether you had considered the implications for Indigenous Peoples and their interests in your work and your recommendations regarding costs of capital and capital structure methodologies.  And if we scroll down to (b), you said you recognized these are important considerations, but given the broad scope of topics addressed during these proceedings, as well as the large number of individual utilities that operate in Ontario, you focused your attention on the overall big picture for Ontario utilities in the typical sense of a generic cost of capital analysis; is that a fair explanation of why we don't see consideration of Indigenous Peoples in your report?

DR. CLEARY:  Yes.  Hopefully it was a reflection that I used -- I was very much focused and if you look at my report it's very much focused on estimating the allowed ROE for Ontario utilities as a starting point and then I make some recommendations with respect to equity ratios for Hydro One in particular.

MR. DAUBE:  Thank you.  Can we pull up your report, please, and specifically page 3 which I believe will be tab 10 -- sorry, page 10.  So, the paragraph beginning "my analysis," so the second paragraph, you note that the principles you used to guide your recommendations are consistent with the ones that LEI used; right?

DR. CLEARY:  Correct.

MR. DAUBE:  And those principles include principle 3 which is transitioning away from the status quo only if the associated benefits are material as there is limited merit in modifying aspects of the methodology that has worked well; is that right?

DR. CLEARY:  That's correct.

MR. DAUBE:  So, is it a fair interpretation, or is it fair for me to characterize that, by saying all other things equal between two alternatives, you will recommend continuing with the status quo?

DR. CLEARY:  I don't know that I would go so far -- I think when I put, with respect to that, what I was talking about was the basic methodologies for the short-term debt rate and the long-term debt rate and the OEB formula and, you know, reporting requirements and so on and so forth.  I don't want to say that I meant that that that was with respect to the methodologies, I don't want that to be interpreted that I thought we should not plan for transitions, energy transitions for example, or transition in the way operations are handled.  Does that make sense?

MR. DAUBE:  I think so.  It wouldn't apply, for example, to the question of how to facilitate Indigenous equity participation, because you didn't consider that; right?

DR. CLEARY:  Correct.  I think that is an issue that is an important one that the status quo needs to be improved upon, for example.  Although I haven't -- I don't have recommendations as to how to do so, other than to pay more attention to it, consult the groups and see how that can be beneficial to both sides.

MR. DAUBE:  Okay.  We can take that down, the report.  Let's turn to the subject of economic reconciliation.  Am I correct that you were the founding chair of The Institute for Sustainable Finance at the Smith School of Business at Queen's University?

DR. CLEARY:  Yes, that's correct.

MR. DAUBE:  And you are no longer chair, right?  It looks like you transitioned out of that role maybe the end of last year?

DR. CLEARY:  Yes, just a little over a year ago, correct.

MR. DAUBE:  Okay.  Can we go to tab 2 of my client's compendium, please.  Am I right that this is a primer published by The Institute for Sustainable Finance?

DR. CLEARY:  That's correct.

MR. DAUBE:  Can you just briefly explain what primers are?

DR. CLEARY:  Yes, sure.  So, when we started up The Institute for Sustainable Finance and we were a fairly low-resource institute, eventually raised some more funding and became larger, but one of the things we decided to do at the time because particularly 7, 8, or I guess -- I can't remember, 5, 6, 7, 8 years ago, there was very little understanding of what sustainable finance was.  So, we decided one of the ways we could add value was to start writing these primers on things such as, well, Indigenous economic reconciliation was a later primer, but we started off with, like, simple things like what is sustainable finance, what is ESG, and what is sustainable investing.  And then we progressed to add to that series, and what you are looking at now is one that Sarah Alvarado, who was executive director at the time; and Clint Davis, president and CEO of NUNASI Corp. -- I think he is still there -- at the time prepared to add to that collection recognizing the importance of the topic.

MR. DAUBE:  Okay.  So, I take it you know both the authors?

DR. CLEARY:  I know Sara very well.  I don't know Clint very well.  I know his wife, Hilary Thatcher, did a session for us on economic reconciliation.  And I know her reasonably well, and I have met her before.  But I've never met Clint, no.

MR. DAUBE:  Did you read this article before the proceeding?

DR. CLEARY:  Yes, and I read it at the time it was prepared and the video that was shot to accompany it, too.

MR. DAUBE:  Did you provide any input?

DR. CLEARY:  At the time, actually, I was still the chair, but I was on sabbatical at the time.  So I did provide some input, but this was something that Sara led the charge on for the most part, and I provided support and some high-level guidance on it.

MR. DAUBE:  Okay, but you're generally familiar with the themes; is that right?

DR. CLEARY:  Yes.

MR. DAUBE:  Okay.  Before I forget, because I think I am notorious for this, could we please mark my compendium as an exhibit?  Mr. Richler will thank me for remembering for once.

MR. RICHLER:  Yes, thank you, K5.9.
EXHIBIT K5.9:  THREE FIRES GROUP/MINOGI COMPENDIUM FOR PANEL 4


MR. DAUBE:  Okay, so I would like to take you to six sections and see whether you agree with the propositions.  So the first one I would like to go to is the third page of this report, so I believe it's going to be 16 on the PDF version.  One-six, I am sorry.  Okay, and maybe we can just scroll up a little bit so Dr. Cleary can see the very end of the last page?  Sorry, wrong way.  Okay.  That's far enough, thank you.

So you will see the paragraph begins, "Indigenous reconciliation," and what I am interested in is the sentence that reads:
"It is the inclusion of Indigenous people, communities, and business and all aspects of economic activity or simply economic reconciliation."

Do you accept that that forms part of Indigenous reconciliation?

DR. CLEARY:  Yes, I do.

MR. DAUBE:  And the second portion is the very next sentence:
"Indigenous communities continue to face multiple barriers to fully participating in the economy, despite successes in court that recognize rights and title to their lands.  Lack of access to capital and the hurdles to generating own-source revenue are two well-known barriers."

Do you agree with that?

DR. CLEARY:  I do.

MR. DAUBE:  The next sentence is:
"Industry is starting to realize that focusing on economic reconciliation and the inclusion of Indigenous people, communities, and values in project development leads to better project outcomes."

Do you agree with that?

DR. CLEARY:  Totally.

MR. DAUBE:  The rest of the paragraph, looking for your agreement again:
"Moody's has commented on the increasing participation of Indigenous communities in infrastructure projects, and their more active role, including investing in equity:  'Many Indigenous communities view economic development as a path to self-sufficiency for their populations, and growing business acumen will likely bring greater involvement in larger projects.'  The report also mentioned potential overruns and delays if Indigenous communities are not engaged early and often."

Do you agree with that portion, as well?

DR. CLEARY:  I agree with that.  To the best of my knowledge on the subject, that's my impression, that this is correct and that those have been issues.

MR. DAUBE:  And so would you agree, extending this principle, that a general failure to properly facilitate Indigenous equity participation could present the same sorts of risks that are mentioned here in terms of potential overruns and delays if Indigenous communities are not engaged?

DR. CLEARY:  Yes, I do.

MR. DAUBE:  Scrolling down the page, please, the paragraph beginning, "According to a 2019 report," it's the very end of the page.  Thank you.  The section I am interested in reads:
"Indigenous populations face deeply rooted systemic barriers embedded in the Canadian economic landscape, notably the Indian Act and its restrictive land regime, inadequate implementation of the treaties, and systemic exclusion of Indigenous Peoples from economic systems."

Do you agree with that, as well?

DR. CLEARY:  To the best of my knowledge, I would agree that -- I know -- I am familiar that that's what the report said, although I haven't seen it in a long time, but I would agree with those characterizations, yes.

MR. DAUBE:  Okay.  And on the sixth page, please, so my math is that should be 19.  I am wondering if you agree with the following statement.  It's the paragraph that begins, "As Canada":
"As Canada strives to reach net-zero targets by 2050, it will need to consider how to obtain the social licence from Indigenous communities whose lands may be impacted by project development.  This will require policymakers to create space and support for economic reconciliation through programming and services.  It will require coordination across Canada by the federal government, to develop a myriad of tools to support Indigenous communities' access to capital, for them to be meaningful partners in this time of transition, to achieve a just transition."

Do you agree with that?

DR. CLEARY:  I do, and I would add that that was part of the Canadian Expert Panel on Sustainable Finance recommendations, or very similar to, that was chaired by Tiff Macklem.

MR. DAUBE:  Okay, thank you.  That's very helpful and a very helpful segue, as well.  Can we go to -- I believe it's tab 3.  And is this the report you just referenced, the Taxonomy Roadmap Report?

DR. CLEARY:  No, actually I am referencing the Canadian Expert Panel on Sustainable Finance.  It was chaired by -- the final report was produced in 2019.  It was chaired by Tiff, and then there are three other members to it, and two of those members, Andy Chisholm and Barbara Zvan, were actually members or our advisory board at the ISF.  So I remember the 2019 date because that was our first conference and it was released the day of our first conference.

So it's a different one, and, if you're interested, I can always send Mr. Mondrow the details and you can access it.

MR. DAUBE:  I think that would be very helpful, if Mr. Mondrow is willing.

MR. MONDROW:  Yes, that's fine.  We will do that.

MR. RICHLER:  We can record that as Undertaking J5.4.
UNDERTAKING. J5.4:  TO PROVIDE "FINAL REPORT OF THE EXPERT PANEL ON SUSTAINABLE FINANCE," REFERENCED BY DR. SEAN CLEARY.

MR. MONDROW:  Thank you.

MR. DAUBE:  Mr. Richler, I was doing so well remembering to mark my compendium as an exhibit, so...

Commissioners, I see it's 5 o'clock, and this is the beginning of my next chapter.  I am in your hands.

MR. JANIGAN:  Well, how long do you expect to be with the next chapter?

MR. DAUBE:  I think this is 10 to 15 minutes, and then the last chapter is similar.

MR. JANIGAN:  So there's 10 to 15 minutes and after that there is another chapter?

MR. DAUBE:  Yes.  So I want to talk to Dr. Cleary about two more things.  I want to talk to him about this report, and I want to talk to him about the Electrification and Energy Transition Panel.

MR. JANIGAN:  Okay, so that's fine.  And you're content to come back on Thursday rather than finishing today?

MR. DAUBE:  Yes.

MR. JANIGAN:  Okay.  Okay, then we will conclude the hearing today and note that we will be returning to an in-person hearing on Thursday, October the 10th, at 9:30.  And I trust we will see you all then.  Thank you very much, and have a good week.
--- Whereupon the hearing adjourned at 5:01 p.m.
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