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BACKGROUND

On October 18, 2024, the Independent Electricity System Operator’s (“IESO”) Board of
Directors approved a package of amendments (“MRP Amendments”), known as “market
rule amendments MR-00481-R00-R13”, to the full suite of Ontario Electricity Market
Rules (“Market Rules”) which were required to operationalize the Market Renewal
Program (“MRP”).

On November 7, 2024, the NQS Generation Group filed an application with the Ontario
Energy Board (“OEB”) under section 33 of the Electricity Act, 1998 to, inter alia, review
the MRP Amendments (“Application”).

In its most recent Decision and Order under Section 33 of the Electricity Act, 1998 issued
on January 23, 2020 in EB-2019-0242 the OEB set out the statutory test under Section 33:

() Consistency with act: The question of consistency with the purposes of the
Electricity Act is only relevant to the extent there is unjust discrimination.

(i) Unjust discrimination: Discrimination means economic discrimination. Proof of
economic discrimination requires the proof of three elements.

@) There must be economic discrimination. Discrimination can arise
from differences in treatment and, in the context of the electricity
markets, this can mean differences in treatment for different classes
of market participants when considered in the context of the IESO-
administered market as a whole.

(b) It must be shown that the difference in treatment is not justified by
a difference in circumstances. This is not to say that differently
situated parties cannot be treated differently; treatment can be
unequal yet not inequitable or “unjust”. It is only different treatment
in the absence of material and relevant differences in the situation
or characteristics among the affected market participants that raises
the prospect of unjust discrimination.

(© The claim of discrimination cannot be purely qualitative; it must
have some quantitative aspect to it. The OEB appreciates that as the
Amendments are prospective, quantification will be based on
estimates and assumptions about the operation of the market, but
within that context, the OEB requires adequate information on the
nature and extent of the economic impacts in order to make a finding
of unjust discrimination.

It is not disputed that the NQS Generation Group holds the burden of proof to produce
evidence that satisfies the test under Section 33 of the Electricity Act, 1998.

On December 2, 2024, the OEB issued Decision and Procedural Order No. 2, without the
benefit of any evidence, to establish the scope of the proceeding related to the issues. The
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OEB stated that the NQS Generation Group, at that time, had not established any basis on
which contractual matters could be within the scope of this section 33 review (“Decision”).

On December 18, 2024, and consistent with the Decision, the NQS Generation Group filed
expert evidence prepared by Power Advisory LLC (the “Expert Evidence”). The Expert
Evidence includes, inter alia, evidence that the harmful impacts of the MRP Amendments
under the relevant contracts is calculated to be $250 million over a 6-year period if applied
to all the MWs owned by the NQS Generation Group that are subject to deemed dispatch
contract. This is in addition to $140 million in calculated impacts directly under the IAM
over the same 6-year period.

The Expert Evidence collectively constitutes the NQS Generation Group’s evidence of
unjust economic discriminatory impacts of the MRP Amendments. The evidence is directly
relevant to and is in-fact necessary for the NQS Generation Group’s ability to satisfy its
evidentiary burden under Section 33 of the Electricity Act, 1998.

On December 23, 2024, the IESO filed a motion to strike portions of or in full 17 pages of
the Expert Evidence that it describes as irrelevant, out of scope and contrary to the Decision
(“Motion to Strike”). The Motion to Strike requests that amended Expert Evidence be
filed and that the NQS Generation Group pay for the IESO’s costs for the Motion to Strike.
The IESO resorts to using deliberately provocative language to describe the Expert
Evidence as “disregarding” the OEB’s Decision, contrary to the OEB hearing panel’s clear
direction that allegations on motive are not helpful at all.

The Motion to Strike reflects a continuing and persistent effort by the IESO to fetter the
OEB'’s discretion by excluding from the evidentiary record relevant Expert Evidence
demonstrating a calculated $250 million in economic harms caused directly by the MRP
Amendments under the relevant contracts. The IESO is not seeking to test the evidence.
The IESO is not asking the OEB to weigh the evidence in consideration of different aspects
of the legal test under Section 33 of the Electricity Act, 1998. Rather, the IESO is asking
that the evidence be struck on purely procedural and technical grounds.

For the reasons that follow, the NQS Generation Group requests that the Motion to Strike
be dismissed. The OEB should not be quick to decline to receive the Expert Evidence but
instead allow all of the Expert Evidence in and give it due weight. As the applicants the
NQS Generation Group hold the burden of proof to demonstrate unjust economic
discrimination and have a legal right to have the entirety of its application and evidence
heard by the OEB.

In the very unlikely event that the commissioners agree with the IESO’s overly broad
interpretation of the Decision as set out in the Motion to Strike, on December 23, 2024, the
NQS Generation Group filed its motion to review and vary the Decision (“Motion to
Review”).

1 EB-2024-0331, Pre-Hearing Conference Transcript, November 26, 2024, P116L.20-28.
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2. LAW

12. The NQS Generators acknowledge that section 33(6) of the Electricity Act, 1998 requires
the OEB to issue an order that embodies its final decision within 120 days, however this
timeline does not mean that the principles of procedural fairness and natural justice can be
dispensed with to achieve procedural efficiencies.

13.  Section 33(6) of the Electricity Act, 1998 was amended in 2017 from 60 days to 120 days,
which the government stated was to provide market participants with a more flexible
appeals process that gave more time for the OEB to make a final decision in an appeal from
an amendment of the market rules.?

14.  The IESO grossly exaggerates the administrative burden associated with responding to the
disputed 17 pages of Expert Evidence in its Motion to Strike, especially when the IESO
filed thousands of pages of evidence it expects the NQS Generation Group to analyze and
respond to in 120-days. The IESO has already requested, and been granted, a one-week
extenssion to file its responding evidence to matters it has been aware of for a number of
years.

() OEB procedure is subject to the principles of natural justice and fairness.

15.  While the NQS Generation Group agrees that the OEB can control its own procedure, the
authority of the OEB to determine its own procedure is subject to the principles of natural
justice and fairness.*

16. The NQS Generation Group has a “foundational right” to be heard.® Refusing to admit
directly relevant evidence about the unjust economic discriminatory impacts of the MRP
Amendments amounts to a denial of the NQS Generation Group’s right to be heard which
is a violation of procedural fairness.® Where there is doubt concerning admissibility of
evidence, “it is best to err on the side of caution and not strike material from the record.”’

17. A high degree of procedural fairness is owed to the NQS Generation Group in this
proceeding for the same reasons the Federal Court of Appeal enumerated in Tsleil-Waututh
Nation v. Canada (Attorney General.® Procedural fairness in this case entails allowing the

2 Bill 91, 2nd Session, 41st Legislature, Ontario, 66 Elizabeth I1, 2017 online:
<https://www.ola.org/en/node/3384721>

3 Decision at page 12.
4 R.W. Macaulay, Practice and Procedure Before Administrative Tribunals, § 13:4.
> Lockyear v Wawanesa Mutual Insurance Company, 2022 ONSC 94 at para 24.

6 See Lockyear, at para 46 where the tribunal found an excluded video to be relevant and that “[r]efusing to admit the
video was a denial of the right of Jeffrey Lockyear to be heard and a breach of procedural fairness.” See paragraph 30
for definition of relevance: “Relevance refers to the need for connection to the question at issue.”

" Lockridge v Director, Ministry of the Environment, 2012 ONSC 2316, at para 131.

8 Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA 153, at para 235, leave to appeal refused City of
Burnaby v. Attorney General of Canada, 2019 CarswellNat 1516, 2019 CarswellNat 1517 (S.C.C.): “Having regard
to the adjudicative nature of the decision at issue, the court-like procedures prescribed by the National Energy Board
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NQS Generation Group the ability to fully present its evidence (including the Expert
Evidence) and argument to the OEB.

18.  This accords with other motions to strike decided by the OEB at the early stages of a
proceeding. To ensure a fair hearing, the striking of evidence is generally not done during
the preliminary stages of a proceeding unless it is “absolutely clear” that the evidence is
not relevant. The OEB stated it would of course give all evidence the appropriate weight
and would not take into account any evidence that proves not to be relevant.® Nor was the
OEB willing to strike evidence on the ground that it has already determined the scope of a
proceeding in a prior procedural order, instead the OEB assessed the evidence once it was
filed.1°

19.  The ramp rate decision in EB-2007-0040 cited by the IESO to strike evidence is not helpful
as the parties in that proceeding agreed by consent to, and filed with the OEB, a list of the
materials affected by the OEB’s decision relating to the IESO’s stakeholdering process
(i.e., those to be struck from the record and those to remain on the record).! In the present
case, the NQS Generation Group and IESO disagree on the content of the Expert Report
affected by the Decision.

20.  The OEB decisions in EB-2011-0013/EB-2011-0014/EB-2011-0015 and RP-1999-047 are
also of no assistance since they involve entirely different legislative provisions and the
ability of the OEB to strike evidence at all is not in dispute.

21. The OEB considered the issue raised in the Motion to Strike in the RES Generators’
Decision on Motion for the Production of Evidence and Procedural Order No. 3. In that
decision the IESO similarly argued that the OEB should not consider the consequential
impacts to contracts between the RES Generators and the OPA in the market rule
amendment process. The OEB stated it was not prepared to make the requested
determination at that time but ordered the IESO produce disclosure that may be relevant to
the section 33 issues relating to “All Materials respecting the way in which the SE-91

Rules of Practice and Procedure, 1995, SOR/95-208, the absence of an unrestricted statutory right of appeal
(subsection 22(1) of the National Energy Board Act permits an appeal on a question of law or jurisdiction only with
leave of this Court) and the importance of the Board’s decision to the parties, | accept Burnaby’s submission that
the content of the duty of fairness owed by the Board to the parties was significant. The parties were entitled to a
meaningful opportunity to present their cases fully and fairly. Included in the right to present a case fully is the right
to effectively challenge evidence that contradicts that case. | will consider below more precisely the content of this
duty.”

® EB-2012-0442, Decision on Motion and Procedural Order No. 4, May 2, 2013, page 3, online:
<https://www.rds.oeb.ca/CMWebDrawer/Record/395171/File/document>; EB-2012-0458, Decision on Motions &
Procedural Order No.5, June 14, 2013, page 4, online:
<https://www.rds.oeb.ca/CMWebDrawer/Record/399670/File/document>

10 RP-2005-0022 / EB-2005-0441 / EB-2005-0442 / EB-2005-0443 |/ EB-2005-0473, Decision on Motion,
November 7, 2005, pages 3-5, online: <https://www.rds.oeb.ca/CMWebDrawer/Record/41281/File/document>

11 Decision and Order EB-2007-0040, issued April 10, 2007 and as corrected on April 12, 2007, page 10.
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Amendments may have an impact on amounts owing by the OPA to Affected Generators in
respect of their procurement contracts.”*?

While the OEB never ruled on the relevance of consequential impacts as the RES
Generators withdrew their section 33 application, it was clear that the OEB was willing to
consider evidence related to consequential impacts to contracts between market
participants and the IESO “...to appropriately consider the evidence and the issues before
issuing its order.”*® The OEB should similarly consider the NQS Generation Group’s
Expert Evidence to give all evidence the appropriate weight.

(i) Admissibility of the Expert Evidence should not be determined in advance of a
hearing on the merits.

The IESO relies on the Ontario Superior Court of Justice’s decision in Sierra Club Canada
v. Ontario* to support its position that the Motion to Strike be granted now so that it does
not need to respond to “extensive evidence” and address “out-of-scope topics”. The NQS
Generation Group questions the relevance of the Sierra Club decision as it pertains to the
scope of appropriate materials to be filed in a judicial review application, which the Court
found to be “limited” and have a “narrow focus”.*®

In any event, the principles in Sierra Club have not been followed in subsequent decisions.
There is a competing line of case law to Sierra Club in Lockridge v. Director, Ministry of
the Environment where the courts have generally been reluctant to deal with issues of
admissibility and relevance of evidence in advance of the hearing on the merits.'® Both the
Lockridge and Sierra Club approaches were considered by the court in Rockcliffe Park
Residents Association v. City of Ottawa and ultimately the Lockridge approach prevailed.!’

REPLY TO MOTION TO STRIKE

The purpose and intent of the IESO’s Motion to Strike is to eliminate independent Expert
Evidence demonstrating a calculated $250 million of economic impacts directly resulting
from the MRP Amendments to contracts it holds with the NQS Generation Group.

Such an outcome unfairly and unjustifiably ties the NQS Generation Group’s hands and
will impede or prevent it from establishing unjust economic discrimination or
inconsistency with the purposes of the Electricity Act, 1998.

12 EB-2013-0010/EB-2013-0029, Decision on Motion for the Production of Evidence and Procedural Order No. 3,
February 12, 2013, pages 5-7, online: <https://www.rds.oeb.ca/CMWebDrawer/Record/383090/File/document>

13 1bid.

14 Sierra Club Canada v. Ontario (Ministry of Natural Resources), 2011 ONSC 4086 (Ont. Div. Ct.)

15 |bid at paras 11-15.

16 | ockridge v. Ontario (Director, Ministry of the Environment) (2012), 2012 ONSC 2316 (Ont. Div. Ct.).
17 Rockcliffe Park Residents Association v. City of Ottawa, 2024 ONSC 2690, at paras 29-33.
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The effect of the IESO’s redactions to the Expert Evidence would be to narrow the OEB’s
consideration of expert evidence of unjust economic discrimination and therefore fetter the
OEB’s discretion under section 33 of the Electricity Act, 1998.18

It is particularly problematic that the IESO is seeking to exclude evidence that the OEB
has had no opportunity to review or test. The Motion to Strike is generally asking to strike
purportedly “inadmissible”, “irrelevant”, and *“out of scope” Expert Evidence that relates
to the IESQO’s:

@ misinterpretation that the Decision excludes “...the impact of the MRP Amendments
on the Applicants’ contracts...” and the Expert Evidence is “...evidence on a matter
that the Board has already judged to be outside of the scope of this proceeding.”;*

(b) measures taken to alleviate consequential impacts of the MRP Amendments arising
from contracts of other third parties with the IESO; and

(©) striking of evidence it found relevant to post on its website for the MRP
Amendments, but somehow is not relevant for a section 33 review.

OEB Staff,?® APPrO,?! FirstLight,?? and the NQS Generation Group’s independent expert
all appear to support OEB review of consequential impacts of the MRP Amendments
arising from contracts with the IESO. As succinctly stated by OEB Staff, “Considering the
impact of the MRP amendments on the NQS generators in light of their contracts does not
mean that the OEB is conducting a review of those contracts themselves.”? It is only the
IESO opposing the inclusion of evidence of this nature (which will be expanded upon
below).

() The Motion to Strike is inconsistent with the OEB’s determination in Decision
and Procedural Order No. 3

On December 23, 2024 the OEB issued its Decision and Procedural Order No. 3 granting
an intervenor in this proceeding, FirstLight Holdings Inc. (“FirstLight”) the opportunity
to submit its own evidence describing the nature of the impact that FirstLight says the MRP
Amendments will have from their perspective (“PO#3").

At the time the OEB issued PO#3, it understood the information filed by FirstLight in their
notice of intervention that:

18 Motion to Strike, paras. 10, 15, and 16.

19 Motion to Strike, paras 15-16.

20 EB-2024-0331, Pre-Hearing Conference Transcript, November 26, 2024, P102L.10-18, P128L.15-28.

21 Decision, page 3.

22 EB-2024-0331, FirstLight Evidence, Affidavit of Marc Mantha, December 28, 2024, para. 3 and Exhibit B.
23 EB-2024-0331, Pre-Hearing Conference Transcript, November 26, 2024, P102L.15-18
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“FirstLight's distribution-connected generation facilities supply electricity to the IESO-
administered grid (through the LDC/Hydro One) pursuant to energy supply contracts
entered into with the Ontario Power Authority (now IESO) under the Feed-in-Tariff
("FIT™) program. The FIT contracts are settled under the OEB's Retail Settlement Code.”

and

“The MRP Amendments also have direct impact on the settlement of its distribution-
connected generation facilities under the OEB's Retail Settlement Code, resulting in an
anticipated material reduction in actual net IESO-administered market revenues under the
FIT contracts after the Market Renewal Program go-live date in May 2025. FirstLight has
communicated its concerns with the MRP Amendments to the IESO, but have been unable
to reach a resolution to date.”

In permitting evidence of the impacts of the MRP Amendments under the OEB’s Retail
Settlement Code, the OEB has allowed evidence of contractual harms to be filed by an
intervenor in this proceeding. On December 28, 2024, FirstLight filed its intervenor
evidence in accordance with PO#3.

It would be both unjust and unreasonable to interpret the Decision in a manner that permits
the FirstLight evidence of contractual impacts of the MRP Amendments while denying the
applicants the same right. To-date the IESO has not sought to amend its Motion to Strike
to address the December 28" evidence filed by FirstLight nor has the IESO sought to justify
this apparent disparity in treatment.

(i)  The Market Rules have the effect of a contract between the IESO and Market
Participants.

The NQS Generation Group has concerns with how broadly the IESO appears to be
interpreting and applying the OEB’s Decision that the NQS Generation Group has “...not
established any basis on which contractual matters could be within the scope of this
section 33 review.”

If the IESQO’s strict application of the Decision is accepted that contractual matters are not
within the scope of a section 33 review at all,®* this would preclude the OEB from
reviewing the Market Rules themselves.?®

24 Motion to Strike, paras. 6 and 15.

25 Similarly, the NQS Generation Group would be precluded from providing any evidence on the MRP Amendments
since “...parties should not engage in detailed exploration of items that do not appear to be material or are
inconsistent with the OEB’s findings on the scope of the proceeding and evidentiary matters as set out in this
Decision”: Decision at page 13.

150057469:v9 7
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Section 4.3.1 of Chapter 1 states the Market Rules have the effect of a contract between
each Market Participant and the IESO:

The market rules have the effect of a contract between each market
participant and the IESO by virtue of the execution by the IESO and
each market participant of the participation agreement under which
each market participant and the IESO agree to perform and observe
the market rules so far as they are applicable to each market
participant and the IESO as provided for in the market rules, their
respective licences and applicable law.

Indeed, the Market Rules themselves are implemented by way of a Participation Agreement
between market participants and the IESO, which incorporates nearly identical language
to the quote above.?® The Market Rules are, fundamentally, a contractual arrangement
between each market participant and the IESO.

Such an interpretation by the IESO may also lead to an untenable situation where even if
the OEB finds unjust discrimination in the MRP Amendments and refers the Market Rules
back to the IESO, the OEB states “...the remedy does not lie in a contractual arrangement
with a market participant.” Thus, since the Market Rules have the effect of a contract
between a Market Participant and the IESO, unjust discrimination could not be remedied
by the IESO through changes to the Market Rules.

(iii)  1ESO acknowledges that consequential impacts of the MRP Amendments are
relevant.

The most glaring hypocrisy with the Motion to Strike is found in the IESO’s request to
strike the two “List of References” on page 55 of the Expert Evidence related to MRP
implications to electricity supply contracts. As shown in the Figure 1 below, these
references are from documents uploaded to a section on the IESO’s website solely
dedicated to MRP and the MRP Amendments.

2 “The market rules provide that they will have the effect of a contract between the IESO on the one hand and each
market participant and/or program participant on the other hand, by virtue of the execution of a participation
agreement: IESO, Participation Agreement, <https://www.ieso.ca/-
[media/1ac9900ad9e84497b524e4c2e03ff155.ashx>

150057469:v9 8
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Figure 1: IESO Webpage Pertaining to MRP?’

40.

41.

42.

Despite posting documents publicly on the MRP webpage regarding consequential impacts
of the MRP Amendments arising from contracts with the IESO, the IESO is taking the
position in the Motion to Strike that these references are not relevant to the OEB’s review
of MRP or the MRP Amendments, nor have they been filed with the OEB in this
proceeding.

Moreover, the IESO categorized contractual counterparties on the website based on the
nature of their contract with the IESO. The approach used by the IESO to resolve
consequential impacts of the MRP Amendments arising from contracts with the IESO has
differed between counterparties.

The IESO acknowledges the linkage between the MRP Amendments and the contractual
harms (including the concept of “imputed production” in the contracts) in its presentation
to the NQS Generation Group in March 2024, wherein it states:?8

Based on the changes introduced by MRP, the IESO has identified
impacts on CES facilities that need to be addressed in IESO
contracts with Market Participants [...]

27 https://www.ieso.ca/Market-Renewal/Background/MRP-implications-to-electricity-supply-contracts

28 |ESO, Market Renewal Program Impact on Clean Energy Supply (CES) Contracts: Overview and Update, March

2024, pages. 3 and 8, online:
<https://www.ieso.ca/-/media/Files/IESO/Document-Library/market-renewal/MRP-Impact-on-CES-contracts.pdf>

150057469:v9 9
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43.  The IESO also acknowledges in its August 2019 publication titled “IESO’s Approach to
Amending Market Participant Contracts in Response to the Market Renewal Program”
that MRP will impact contracts for electricity supply, including those contracts with the
NQS Generation Group:?°

The IESO is party to 110 electricity supply contracts for facilities
that are registered to participate in the IESO-Administered Markets
(Market Participant (MP) contracts) and are expected to be
impacted directly by the MRP. [Emphasis added]

44, Further, it is clear from materials published by the IESO on its website that it has
participated in meetings on different compensation arrangements for different types of
generators in relation to the MRP Amendments.*® These presentations specifically address
how the proposed MRP Amendments may impact Market Participants in their capacity as
contractual counterparties. The IESO described this process as being “closely aligned and
coordinated with developments in the MRP.”3!

45.  The NQS Generation Group’s Expert Evidence provides the OEB with a full picture of the
extent of the MRP Amendments causing: (a) unjust economic discrimination; and
(b) inconsistencies with sections 1(d), (g), and (i) of the Electricity Act, 1998. The Expert
Evidence demonstrates the IESO unjustly discriminated against the NQS Generation
Group with the result that the impact and effect of the MRP Amendments is to benefit the
IESO at the expense of the NQS Generation Group.

46.  The NQS Generation Group has a right to procedural fairness and natural justice to have
all evidence heard by the OEB, not just evidence that has been cherry picked by the IESO.
The IESO’s proposal that the OEB strike pages of the NQS Generation Group’s Expert
Evidence would effectively prevent these issues from coming forward. The admissibility
of evidence is a question of law and the MRP Amendments cannot be considered in an
evidentiary vacuum.®2

2 |[ESO, IESO’s Approach to Amending Market Participant Contracts in Response to the Market Renewal Program,
August 2019, pages 2 and 6, online:
<https://www.ieso.ca/-/media/Files/IESO/Document-L ibrary/market-renewal/IESO-Approach-to-implement-MRP
.pdf>

30 |ESO, Market Renewal Program Implications to Electricity Supply Contracts, online:
<https://www.ieso.ca/Market-Renewal/Background/MRP-implications-to-electricity-supply-contracts>

SLIESO, IESO’s Approach to Amending Market Participant Contracts in Response to the Market Renewal Program,
August 2019, page 17, online:
<https://www.ieso.ca/-/media/Files/IESO/Document-Library/market-renewal/|[ESO-Approach-to-implement-MRP
.pdf>

32 Fanjoy v. The Queen, [1985] 2 S.C.R. 233 at para. 9; R. v. Rahmani, 2021 ONSC 5716 at paras. 5, 27; Aon Inc. v.
Towerhill Developments Inc., 2009 CanLIl 36999 (ON. S.C.D.C.) at para. 4
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(iv)  The Decision did not operate to permanently bar the NQS Generation Group
from filing evidence of consequential economic impacts of the MRP Amendments
to contracts with the 1ESO.

The NQS Generation Group disagrees with the IESO that this is the effect of the Decision.
In the Decision, the OEB had ruled the NQS Generation Group had “...not established any
basis upon which contractual matters could be within scope of this section 33 review.”

In response to this Decision, the NQS Generation Group ensured that its December 18th
Expert Evidence filing clearly and unambiguously establishes a linkage, using expert
testimony, between both the contractual and market harms and the MRP Amendments that
are causing those harms — and are the subject of the section 33 review. The consequential
impacts of the MRP Amendments on the NQS Generation Group arising from their
contracts with the IESO is clearly linked to an issue in this proceeding, namely whether the
MRP Amendments result in unjust economic discrimination against NQS Generation
Group and are inconsistent with sections 1(d), (g), and (i) of the Electricity Act, 1998.

The OEB hearing panel did not have the benefit of seeing the Expert Evidence at the time
of its Decision. Contrary to the submissions of the IESO,* it is an error in law and a breach
of procedural fairness if the OEB presupposed the relevance and admissibility of the Expert
Evidence without the Expert Evidence being available.

(V) The link between the Expert Evidence and issues in this proceeding.

Ontario operates a “hybrid” electricity market, combining a competitive wholesale
electricity market that sets prices in the day ahead and real time markets with both
rate-regulation and extensive contracting to provide out of market payments.3*

Historically, Ontario’s wholesale market has not provided the revenues needed to finance,
construct and operate new generation.®® Hence, the supplier contracts are designed as a
complementary component of the wholesale energy market “to provide generators with an
additional revenue stream to bring new generation online”.3®

To meet its evidentiary burden imposed by the legal test under Section 33 of the Electricity
Act, 1998, the NQS Generation Group must demonstrate unjust economic discrimination.
The Expert Evidence is necessary to satisfy this evidentiary burden.

As explained in the Expert Evidence:

@ An NQS Generator is paid under its contract based on the difference between its
net revenue requirement (“NRR”) and its deemed or imputed net revenue (“INR”).

33 Motion to Strike, para 23.

34 Expert Evidence, at paras 8, 21, 24, 70.
3 Expert Evidence, at para 74.

3 Expert Evidence, at para 74.

150057469:v9 11
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NRR accounts for the cost to build and finance new generation and cover fixed
operating costs. Under an NQS Generator’s contract, INR is calculated based on
the deemed operation of the generation facility in the 1AM, accounting for
incremental energy cost, market signals such as the Hourly Ontario Energy Price
(“HOEP”), pre-dispatch prices and the price of natural gas.®” Where INR is less
than NRR, the generator receives a payment for the difference as a contingent
support payment. Where INR is greater than NRR, the NQS Generator pays the
IESO a revenue sharing payment.®

INR accounts for revenue that is imputed based on deemed or assumed unit
operation, not actual unit operation which generated actual net revenue (“ANR”).*
Where ANR is less than INR, the NQS Generators take a financial loss, suffering
economic harm.*® The MRP Amendments change the functionality of the IAM such
that the linkage between INR calculated under the NQS Generators’ contracts no
longer approximates how the those facilities are scheduled and earn ANR in the
IAM. The primary consequence is an increase in circumstances where the NQS
Generators’ facilities will be deemed to have operated under the contract and
generated INR, even though they have not been physically committed and
dispatched in the 1AM, thus earning no ANR.*' As a result, deemed revenues will
not be offset by IAM revenues, causing economic harm to the NQS Generators.*?
To date, the IESO has not taken appropriate steps to resolve the economic harm
faced by the NQS Generators’ due to the MRP Amendments in the context of their
contracts.*®

54, In this context, the following mechanisms of the MRP Amendments create a mismatch
between the NQS Generators’ contracts and the functionality of the IAM as defined by the
MRP Amendments and the IESO’s proposed new term sheet:

(@)

The MRP Amendments commit an NQS Generator based on three-part offers, to
account for the costs of start-up, speed-no-load (“SNL”) and incremental energy
costs.** Under the legacy Market Rules, commitments and scheduling are based on
incremental energy costs only.*® The inclusion of start-up and SNL costs reduce the
NQS Generator’s competitiveness in the IAM, resulting in fewer commitments and
lower ANR.*® However, the IESO’s proposed new term sheet continues to

37 Expert Evidence, at para 75.

38 Expert Evidence, at para 75.

39 Expert Evidence, at para 80 and Appendix C.

40 Expert Evidence, at paras 77-78.

41 Expert Evidence, Appendix C, Appendix B, 4.v.

42 Expert Evidence, 57.9, Appendix C.

43 Expert Evidence, at para 9.

4 Expert Evidence, at paras 25, 40, 48.b, 49.b, 52 (Figure 4), 55.b, 80.a.

4 Expert Evidence, at paras 42.c.-f.

46 Expert Evidence, at paras 54, 55.d-e, 55 (Figure 5), 80.a. See also Appendix B, 2.a.

150057469:v9
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determine INR using incremental energy only. The mismatch reduces ANR below
INR, causing economic harm to the NQS Generators.*’

The MRP Amendments use a new multi-hour optimization to determine supply
resource scheduling and commitments in place of the one-hour optimization
existing under the current Market Rules.*®* When accounting for the NQS
Generators’ lead time to bring a resource online, the multi-hour minimum time that
they must run for technical reasons (the “Minimum Generation Block Run Time”
or “MGBRT”) at a minimum load point (“MLP”),*° the multi-hour optimization
reduces their competitiveness in the IAM, resulting in fewer commitments and less
revenue. The new term sheet amplifies the reduced commitments by retaining the
assumed competitiveness of an hourly assessment in determining INR.>! As above,
the mismatch results in reducing ANR relative to INR, causing economic harm to
the NQS Generators.

Unlike the current 1AM, the MRP Amendments will account for physical
characteristics of other generators and constraints on the grid in determining
commitments, schedules and market prices for NQS Generators.®> The
consequence is that NQS Generators will be committed less, even when appearing
economic, resulting in a reduced ANR.>* Under the contract, the INR calculations
ignore physical constraints, artificially increasing INR relative to the reduced ANR.
The mismatch between the NQS Generators’ contracts and the MRP Amendments
causes economic harm to the NQS Generators.

Under the legacy Market Rules, the Real-Time Generation Cost Guarantee
(“RT-GCG”) mechanism enables an NQS Generator to mitigate potential losses
by voluntarily self-committing to be online for at least its MGBRT and earning
ANR while deemed to be earning INR.>® Under RT-GCG, NQS Generators are
guaranteed to recover all of their start-up and SNL costs up to MLP for MGBRT.*
Importantly, Operating Reserve revenues and revenues earned above MLP and
after MGBRT do not reduce the cost recovery payment.>” The MRP Amendments
eliminate the RT-GCG program, replacing it with a far more financially restrictive

47 Expert Evidence, at paras 80.a.

48 Expert Evidence, at paras 25, 40, 42,48.h, 52 (Figure 4), 80.b.
49 Expert Evidence, at paras 33-35.

50 Expert Evidence, at para 80.b. See also Appendix B, 2.a.

51 Expert Evidence, at para 80.b.

52 Expert Evidence, at para 40, 57,

%3 Expert Evidence, at paras 48.c, 57, 80.c.

54 Expert Evidence, at para 80.c.

%5 Expert Evidence, at paras 42.f, 79. See also Appendix B, 1.b.
%6 Expert Evidence, at paras 42.f, 44.d.

57 Expert Evidence, at para 44.d., 52 (Figure 4). See also Appendix B, 1.c.-d.
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cost guarantee program,®® which will offset cost recovery by additional revenue
streams®® (i.e. Operating Reserve and revenues earned selling energy longer than
MGBRT and above MLP).%° The elimination of the RT-GCG program removes a
vital mitigation mechanism that the NQS generators rely on to hedge contractual
risk to fully participate in the IAM.!

The functioning of the MRP Amendments and the contracts, and the economic harms
flowing back and forth through them are not separable.®? “Any financial impact due to
amendment of the Market Rules will flow through to the contracts and vice versa — neither
the contracts nor the 1AM operates in isolation from the other.”®3

COSTS CLAIM BY THE IESO

The IESO has requested its costs of the Motion to Strike. The NQS Generation Group
disagree. The IESO wishes to strictly enforce the portion of the OEB’s Decision on scope,
yet apparently wishes to ignore the portion of the Decision requiring the IESO to bear
its own costs of this proceeding. The IESO cannot have it both ways, especially when it
did not file a motion to review or appeal the Decision.

CONCLUSION

The Motion to Strike reflects a continuing and persistent effort by the IESO to fetter the
OEB’s discretion by excluding from the evidentiary record relevant Expert Evidence
demonstrating a calculated $250 million in economic harms caused directly by the MRP
Amendments under the relevant contracts.

The NQS Generation Group requests that the Motion to Strike be dismissed. As the
applicants the NQS Generation Group holds the burden of proof to demonstrate unjust
economic discrimination and have a legal right to have the entirety of its application and
Expert Evidence heard by the OEB.

%8 Expert Evidence, at para 50.c.

%9 Expert Evidence, at para 47.c.

80 Expert Evidence, at para 52, 56.b-e, 56 (Figure 8). See also Appendix B, 2.d.
81 Expert Evidence, at para 80.d.

52 Expert Evidence, at paras 8, 72.

83 Expert Evidence, at para 72.
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Assembly législative
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2ND SESSION, 41st LEGISLATURE, ONTARIO
66 ELIZABETH 11, 2017

Bill 91

An Act to amend the Electricity Act, 1998
and the Ontario Energy Board Act, 1998

Mr. T. Smith

Private Member’s Bill

1st Reading February 21, 2017
2nd Reading
3rd Reading

Royal Assent

®



EXPLANATORY NOTE

The Bill amends the Ontario Energy Board Act, 1998 to give the Board the power to make rules and licence conditions
respecting the periods during which gas or electricity may not be disconnected from low-volume consumers. Other
amendments are also made to the Act, including the following:

1. It is provided that the Ontario Energy Board (“the Board”) may exercise its powers with respect to a regulated
utility even where a liquidator or similar official has been appointed with respect to the regulated utility.

2. The specific timing periods for the Board’s orders respecting the reflection in rates of deferral and variance
accounts are removed.

3. The Board is given the power to publish audit and compliance results of an inspection, subject to a determination of
confidentiality.

4. The Board is given increased discretion when reviewing acquisitions involving generators owning transmission or
distribution assets or transmitters or distributors owning generation assets and also given the power to exempt
certain minor transactions from review.

The Bill also amends the Electricity Act, 1998 to provide market participants with a more flexible appeals process that
allows the Ontario Energy Board up to 120 days to make a final decision in an appeal from an amendment of the market
rules.



Bill 91 2017

An Act to amend the Electricity Act, 1998 and the Ontario Energy Board Act, 1998

Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows:

ELECTRICITY ACT, 1998
1 Subsection 33 (6) of the Electricity Act, 1998 is amended by striking out “60 days” and substituting “120 days”.

ONTARIO ENERGY BOARD ACT, 1998

2 (1) Clause (d) of the definition of “enforceable provision” in section 3 of the Ontario Energy Board Act, 1998 is
amended by striking out “subsection 5 (3), (4), (5) or (6)” at the beginning and substituting “subsection 5 (4), (5), (6)
or (7)”.

(2) The Act is amended by adding the following section:
Liquidators, etc.

21.1 (1) None of the following prevent the exercise by the Board of any jurisdiction conferred by this or any other Act with
respect to a regulated utility:

1. The fact that a liquidator, receiver, manager or other official of the regulated utility has been appointed by a court in
Ontario.

2. The fact that a writ of sequestration has been issued in Ontario with respect to the regulated utility.
3. The fact that a person is managing or operating the regulated utility under the authority of a court in Ontario.
Obligations of liquidators, etc.
(2) A regulated utility interim official shall manage and operate the regulated utility in accordance with,
(@) this Act;
(b) any other Act, to the extent that it confers jurisdiction on the Board;
(c) any applicable licence, order or direction issued by the Board under this Act or an Act referred to in clause (b);
(d) any applicable rule made under section 44 or code issued under section 70.1; and
(e) any applicable assurance of voluntary compliance given to the Board under section 112.7.
Must obey Board

(3) Aregulated utility interim official, and any person acting under a regulated utility interim official, shall obey all orders of
the Board within its jurisdiction in respect of the regulated utility, and the Board may enforce its orders against the official or
person even though the official or person is appointed by, or acts under the authority of, a court.

Definitions
(4) In this section,
“regulated utility” means,

(a) a gas distributor, gas transmitter or storage company whose rates are approved or fixed by the Board under section 36,
and

(b) a distributor or transmitter whose rates are approved or fixed by the Board under section 78; (“service public
réglementé”)

“regulated utility interim official” means,
(@) a liquidator, receiver, manager or other official of a regulated utility who has been appointed by a court in Ontario,

(b) a person acting in respect of a regulated utility under the authority of a writ of sequestration that has been issued in
Ontario, or



(c) a person who is managing or operating a regulated utility under the authority of a court in Ontario. (“agent intérimaire
d’un service public réglementé”)

(3) Subsections 36 (4.1) and (4.2) of the Act are repealed and the following substituted:
Deferral or variance accounts

(4.1) If a gas distributor has a deferral or variance account that relates to the commodity of gas, the Board shall, from time to
time, or as prescribed by the regulations, make an order under this section that determines whether and how amounts
recorded in the account shall be reflected in rates.

Same

(4.2) If a gas distributor has a deferral or variance account that does not relate to the commodity of gas, the Board shall, from
time to time, or as prescribed by the regulations, make an order under this section that determines whether and how amounts
recorded in the account shall be reflected in rates.

(4) Subclause 44 (1) (b.1) (i) of the Act is repealed and the following substituted:

(i) stopping the distribution of gas to a property, including the manner in which and the time within which the
distribution stops or is to stop, and, with respect to a low-volume consumer as defined in section 47, periods
during which the distribution may not be stopped,

(5) Section 44 of the Act is amended by adding the following subsection:
Conflict with Public Utilities Act

(4.1) In the event of a conflict between a rule of the Board made under subclause (1) (b.1) (i) and anything in section 59 of
the Public Utilities Act, the rule of the Board prevails.

(6) Sub-subclause 70 (2) (d) (ii.1) (A) of the Act is repealed and the following substituted:

(A) the disconnection of the supply of electricity to a consumer, including the manner in which and the time
within which the disconnection takes place or is to take place, and with respect to a low-volume consumer,
periods during which the disconnection may not take place,

(7) Section 70 of the Act is amended by adding the following subsection:
Conflict with Electricity Act, 1998

(8) In the event of a conflict between a licence condition referred to in sub-subclause (2) (d) (ii.1) (A) and anything in
section 31 of the Electricity Act, 1998, the licence condition prevails.

(8) Subsections 78 (6.1) and (6.2) of the Act are repealed and the following substituted:
Deferral or variance accounts

(6.1) If a distributor has a deferral or variance account that relates to the commodity of electricity, the Board shall, from time
to time, or as prescribed by the regulations, make an order under this section that determines whether and how amounts
recorded in the account shall be reflected in rates.

Same

(6.2) If a distributor has a deferral or variance account that does not relate to the commaodity of electricity, the Board shall,
from time to time, or as prescribed by the regulations, make an order under this section that determines whether and how
amounts recorded in the account shall be reflected in rates.

(9) Subsection 79.1 (1) of the Act is amended by striking out “shall provide” and substituting “may provide”.
(10) Subsection 82 (2) of the Act is repealed and the following substituted:

Order

(2) The Board shall make an order approving a proposal described in section 80 if it determines that,

(@) the impact of the proposal would not adversely affect the development and maintenance of a competitive market and
the proposal is not inconsistent with the objectives of the Board or the purposes of the Electricity Act, 1998; or

(b) the proposal is required to maintain the reliability of the transmission or distribution system of the relevant transmitter
or distributor.

(11) Subsection 82 (3) of the Act is repealed and the following substituted:

Same

(3) The Board shall make an order approving a proposal described in section 81 if it determines that,
(@) the impact of the proposal would not adversely affect the development and maintenance of a competitive market; and
(b) the proposal is not inconsistent with the objectives of the Board or the purposes of the Electricity Act, 1998.



(12) The Act is amended by adding the following section:
Exemptions

82.1 (1) The Board may, without a hearing, establish criteria exempting one or more classes of transactions or construction
activities from the application of section 80 or 81.

No notice if exempt

(2) A person is not required to give notice of a proposal under section 80 or 81 if the proposal meets the criteria established
by the Board under subsection (1).

(13) Subsection 110 (3) of the Act is amended by striking out the portion before clause (a) and substituting the
following:

Notice

(3) No document, record or copy thereof obtained by an inspector under section 107 or 108, and no information obtained by
an inspector under section 107, that is not otherwise public, including being made public by reason of publication under
section 111.1, shall be introduced in evidence in a Board proceeding unless,

(14) Subsection 111 (2) of the Act is repealed and the following substituted:
Same

(2) If any document, record or information obtained by an inspector under section 107 or 108 that is not otherwise public,
including being made public by reason of publication under section 111.1, is admitted in evidence in a proceeding under this
Act or any other Act that gives powers or duties to the Board, the Board may rule on whether the document, record or
information is to be kept confidential.

(15) The Act is amended by adding the following section:
Publication of inspection reports

111.1 (1) Despite section 111 but subject to subsection (2), the Board may publish a document, record or information
obtained by an inspector under section 107 or 108 as part of a report that describes an inspection conducted under this Part
and the results or findings of the inspection.

Non-publication of confidential material

(2) The Board shall not publish a document, record or information under subsection (1) that is not otherwise public unless
the Board gives the owner of the document or record or the person who provided the document, record or information an
opportunity to make representations with respect to the intended publication.

(16) Section 112 of the Act is repealed and the following substituted:
Evidence

112 No document, record or information obtained by an inspector under this Part that is not otherwise public, including being
made public by reason of publication under section 111.1, is admissible in evidence in any proceeding except a proceeding in
respect of an order of the Board or a proceeding in respect of an offence under section 126.

(17) Clause 127 (1) (j.19) of the Act is repealed and the following substituted:

(j.19) prescribing periods of time for the purpose of subsections 36 (4.1) and (4.2) and 78 (6.1) and (6.2);
Commencement

3 This Act comes into force on the day it receives Royal Assent.

Short title

4 The short title of this Act is the Stopping Electricity Disconnections in the Winter Act, 2017.



EB-2024-0331
NQS Generation Group Reply to IESO Motion

TAB 2



CITATION: Lockyear v. Wawanesa Mutual Insurance Company, 2022 ONSC 94
DIVISIONAL COURT FILE NO.: 332/19
DATE: 20220111

ONTARIO
SUPERIOR COURT OF JUSTICE
DIVISIONAL COURT

Lederer, Matheson, Sheard JJ.

BETWEEN: )
)
JEFFREY LOCKYEAR ) Robert Ben and Ava Williams, for the
) Appellant
Appellant )
)
—and - )
WAWANESA MUTUAL INSURANCE ; .
COMPANY and LICENCE APPEAL ) Paul Omeziri, for the Respondents
TRIBUNAL — AUTOMOBILE )
ACCIDENT BENEFITS SERVICE )
Respondents ;
)
) HEARD: December 16, 2021, at Toronto
(by videoconference)
LEDERER J.
Background

[1] On August 17, 2015, the Appellant Jeffrey Lockyear was involved in an accident. He was
struck by a car, while riding his bike. A paramedic, Adam Drew, happened to be in an ambulance
nearby. He witnessed the accident. He saw Jeffrey Lockyear fly over his handlebars a distance of
10 to 15 feet “before landing semiprone on the sidewalk”. Adam Drew attended to Jeffrey
Lockyear and rendered medical assistance. The paramedics filed an incident report. It was signed
by Adam Drew. It indicated that Jeffrey Lockyear was unconscious “upon paramedic contact” but
regained consciousness shortly thereafter.! This was noted and repeated in a “Triage Record-ER”
prepared at the Toronto East General Hospital which noted:

LOC [loss of consciousness] for appox 20 seconds witnessed by medics?

! Incident Report, prepared August 18, 2015, Appeal Book and Compendium, at Tab 9, p. 76 (Caselines A1022)
2 Triage Report-ER dated August 17, 2015, ibid at Tab 10, p. 78.1 (Caselines A1026)

2022 ONSC 94 (CanLli)
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[2] As a result, counsel to Jeffrey Lockyear wrote to the Toronto Paramedic Services
requesting answers to questions respecting the accident, addressing the observation that Jeffery
Lockyear had been unconscious and, in particular, his “Glasgow Coma Scale”? score when he was
first attended to.* An Ambulance Call Report had been prepared and signed by Adam Drew
following the accident on August 17, 2015. This report records three separate Glasgow Coma Scale
scores, one at 7:40, a second at 7:46 and a third at 7:50. In each case the demonstrated score was
15.% In response to the letter from the law firm Adam Drew prepared a further (a supplemental)
Incident Report, this one dated November 20, 2015. It recorded a further Glasgow Coma Scale
score. This one taken earlier than the other three, immediately upon the arrival of the paramedics
at the scene. The recorded score was 8.°

[3] On August 24, 2016 an Application for Determination of Catastrophic Impairment
(OCF119) was made on behalf of Jeffrey Lockyear. The request that he be identified as
catastrophically impaired was founded on the criteria set in the Statutory Accident Benefits
Schedule (colloquially “SABS”) that was in effect on the date of the accident (August 17, 2015)":

3 (2) For the purposes of this Regulation, a catastrophic impairment caused by an
accident is,

(d) subject to subsection (4), brain impairment that results in,

(i) a score of 9 or less on the Glasgow Coma Scale, as published in
Jennett, B. and Teasdale, G., Management of Head Injuries,
Contemporary Neurology Series, Volume 20, F.A. Davis Company,
Philadelphia, 1981, according to a test administered within a
reasonable period of time after the accident by a person trained for
that purpose, or...

[Emphasis added]

[4] The application was signed by Dr. Keith Meloff, a neurologist who “confirm[ed] that the
applicant suffered a catastrophic impairment as described in the relevant definition attached to this
application”. The application, as found in the Appeal Book and Compendium, does not attach any
definition; however, | assume it to be the definition then current in SABS. The application includes
a handwritten notation apparently made by Dr. Keith Meloff:

There is a report by a paramedic EHS 22198 who states that the initial GCS score
at the scene was 8. 8

3 The Glasgow Coma Scale is a neurological scale that measures a person’s level of consciousness-

4 Letter from Thomson, Rogers dated November 4, 2015, ibid at Tab 12, pp. 81-82 (Caselines A1032-A1033)
> Ambulance Call Report dated August 17, 2015, ibid at Tab 11, p.80 (Caselines A1029)

8 Incident Report, November 20, 2015, ibid at Tab 13. P. 83 (Caselines A1035)

” Application for determination of Catastrophic Impairment (OCF-19), ibid at Tab 14, p.86 (Caselines A1039)
8 Ibid

2022 ONSC 94 (CanLli)
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[5] Subsequent to the application, on September 15, 2017, Dr. Keith Meloff delivered a report.
It notes that he had interviewed and examined Jeffrey Lockyear on two occasions (August 2, 2016
and May 31, 2017), provides a history, describes the complaints of Jeffrey Lockyear and the
treatment he had received and concludes:

...there is no doubt, based on a depressed Glasgow Coma Scale score of 8 as
recorded at the time of the accident by a paramedic trained and experienced in this
evaluation, and well-documented postconcussive symptoms characterized
principally by fatigability, irritability, mental confusion, reduced work capacity,
and disabling and interruptive migraine-like headaches, that Mr. Lockyer [sic]
qualifies for an application for the determination of catastrophic impairment and
fulfils this requirement based on the depressed GCS score.’

[6] The respondent, Wawanesa Mutual Insurance Company, retained its own neurologist, Dr.
Sherali Esmail. He agreed that Jeffrey Lockyear sustained a brain impairment but not that it had
been demonstrated that he was, as a result, catastrophically impaired:

Although it is possible that the Glasgow Coma Scale at the scene was 8/15, as per
the information in the second Incident report, the Ambulance Call Report signed
off by both paramedics, reveals a GCS score of 15/15 at least three different time
points [sic] and there was no recording in the official Ambulance Call Report of a
Glasgow Coma Scale score of 8/15.

It appears that Mr. Lockyear did sustain a brain impairment as evidenced by the
loss of consciousness and subsequent development of post-concussive and
concussive symptoms. He therefore meets the criterion for brain impairment. There
is, however, a discrepancy in the Glasgow Coma Scale recorded at the scene. It
would be prudent to review the original handwritten notes of the paramedics that
documented the Glasgow Coma Scale at the scene to corroborate and confirm that
indeed it was 8/15 at the time of the accident.

| find therefore, that there is insufficient evidence in the file to conclude that Mr.
Lockyear has sustained a catastrophic impairment based on Criterion (6) (i) of the
OCF-19 under review, in accordance with the Statutory Accident Benefits
Schedule.?

[7] Wawanesa denied the application for recognition that Jeffrey Lockyear was
catastrophically impaired.

[8] | review all of this and, in particular, the quotations from Dr. Keith Meloff and the Dr.
Sherali Esmail to demonstrate that both the application for a determination that Jeffrey Lockyear
was catastrophically impaired and its refusal turn on the consideration of the Glasgow Coma Scale

% Report of Dr. Keith Meloff, September 15, 2017, Appeal Book and Compendium, at Tab 15, p. 89 (Caselines
A1043)

10 Insurer Examination (West Park Assessment Centre), November 30, 2017, ibid at Tab 16, pp. 9-10 (Caselines
A1055-A1056)

2022 ONSC 94 (CanLli)
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score of 8 that was said to have been undertaken and determined immediately upon the arrival of
the paramedics on the scene. This remained the central issue.

Licence Appeal Tribunal

[9] Jeffrey Lockyear applied to have the Licence Appeal Tribunal resolve the dispute as to
whether he qualified as being catastrophically impaired.!* The hearing before the Tribunal took
place over two days, November 21 and 22, 2018. The substance of this appeal is that there were
three procedural determinations made by the Licence Appeal Tribunal at the hearing, all of which
were confirmed on the subsequent reconsideration, that counsel for Jeffrey Lockyear submits
demonstrates that those proceedings lacked the fairness the law requires. Those procedural
determinations are as follows:

Q) refusing to admit a video of the accident into evidence;
(i) permitting evidence of Dr. Sherali Esmail outside or beyond his report; and,
(iii)  refusing to allow reply evidence in response to Dr. Sherali Esmail.

The Video

[10] Some months before the hearing the Toronto Police gave a security video, from a nearby
gas station, to counsel for Jeffrey Lockyear. It showed the accident and the paramedic (Adam
Drew) attending to Jeffrey Lockyear. At the outset of the hearing counsel for Wawanesa moved to
exclude the video on the basis that it was irrelevant to the issue of whether the Glasgow Coma
Scale score of Jeffrey Lockyear was 9 or less. The Tribunal did not review the video.*? It relied on
the submissions of counsel. It determined that the video was not relevant and that there were other
opportunities that would assist the paramedic in recalling the events of the day in question:

Evidence must be relevant and not unduly repetitious to be allowed in at a hearing.
| agree with the respondent that the video footage does not relate to the
determination of the issue before the Tribunal, but just reinforces that an accident
took place. The footage has no relevance to the determination of the issue of
whether the applicant suffered a catastrophic impairment. | also agree with the

1 The Insurance Act R.S.0. 1990, c. 1.18 s. 280 (1) and (2) note:

(1) This section applies with respect to the resolution of disputes in respect of an insured
person’s entitlement to statutory accident benefits or in respect of the amount of statutory
accident benefits to which an insured person is entitled. 2014, c. 9, Sched. 3, s. 14.

(2) The insured person or the insurer may apply to the Licence Appeal Tribunal to resolve a
dispute described in subsection (1).

12 In considering how to approach this matter the panel considered whether we should view the video. We did not.
We thought it best to approach the issue from the same knowledge base as the Licence Appeal Tribunal both in its
initial decision and the reconsideration that followed.
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respondent that the Toronto Paramedic has reports written at the time to refresh his
memory.

[11] The Licence Appeal Tribunal is authorized to make rules establishing the procedures for
its hearings.!* The Rules which govern the procedures of the Licence Appeal Tribunal allow for
reconsideration and set out the criteria that applies:

18.2 A request for reconsideration will not be granted unless the Executive Chair
is satisfied that one or more of the following criteria are met:

(a) The Tribunal acted outside its jurisdiction or violated the rules of natural
justice or procedural fairness;

(b) The Tribunal made a significant error of law or fact such that the
Tribunal would likely have reached a different decision;

(c) The Tribunal heard false or misleading evidence from a party or witness,
which was discovered only after the hearing and would have affected the
result; or

(d) There is new evidence that could not have reasonably been obtained
earlier and would have affected the result.

[12] Jeffrey Lockyear requested a reconsideration and submitted that the Tribunal erred when
it failed to admit the video footage. The Tribunal did not agree. It found that the video would not
have been probative of the “ultimate issue.” °

Evidence of the expert outside or beyond his report

[13] The rules of the Licence Appeal Tribunal prescribe that an expert witness is required to set
out any conclusions to be given in evidence and the basis for those conclusions in a signed report
in advance of the hearing:

10.2 A party who intends to rely on or refer to the evidence of an expert witness
shall provide every other party with the following information in writing:

13 Decision of the Licence Appeal Tribunal, March 13, 2019 (Robert Watt, Adjudicator) Appeal Book and
Compendium, at Tab 3 at para. 7 (Caselines A952))
4 The Licence Appeal Tribunal Act S.0. 1999, c. 12 Sched. G at s. 6 begins:

6 (1) The Tribunal may make rules establishing procedures for hearings held by the Tribunal and
the rights of parties to the hearings including...

The Statutory Powers Procedure Act R.S.0. 1990, c. S.22 at s. 25.1 (1) states:
25.1 (1) A tribunal may make rules governing the practice and procedure before it.

15 Amended Reconsideration Decision of the Licence Appeal Tribunal, May 16, 2019 (Jesse Boyce, Adjudicator)
Appeal Book and Compendium, at Tab 2 at para. 10 (Caselines A947))
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(d) A signed report that sets out the instructions provided to the expert in
relation to the proceeding, the expert’s conclusions, and the basis for those
conclusions on the issues to which the expert will provide evidence to the
Tribunal;

[Emphasis added]
[14] A report was delivered by Dr. Sherali Esmail. Its stated conclusions were:

(@) the contemporaneous Ambulance Call Report showed Glasgow Coma Scale scores
of 15/15;

(b) the Supplementary Incident Report prepared by the paramedic (Adam Drew) three
months later indicated an initial Glasgow Coma Scale score of 8/15;

(c) the discrepancy was difficult to reconcile without having contemporaneous notes
from the paramedic; and

(d) in the circumstances there was “insufficient information” to conclude that Jeffrey
Lockyear satisfied the criteria for “catastrophic impairment” status.®

[15] The Glasgow Coma Scale is a neurological scale that measures a person’s level of
consciousness. There are three elements to the test:

(a) Eye response (evaluated on a scale of 1-4);
(b) Verbal response (evaluated on a scale of 1-5); and
(c) Motor response (evaluated on a scale of 1-6)

[16]  As submitted by counsel for Jeffrey Lockyear, Dr. Sherali Esmail, in the evidence he gave
at the hearing, over the objection of counsel for Jeffrey Lockyear, was permitted to comment on
the specific values associated with the Glasgow Coma Scale score reported in the Supplemental
Incident Report prepared by Adam Drew, dated November 20, 2015. Rather than simply asserting
that there was insufficient evidence to arrive at a conclusion (the conclusion arrived at in his
report), Dr. Sherali Esmail was permitted to undermine the credibility of the assessment by
commenting on what he testified was an unusual combination of the determined values (Eye

16 Insurer Examination (West Park Assessment Centre), November 30, 2017, ibid at Tab 16, p. 10 (Caselines
A1056):
CONCLUSION:
In summary, based on my review of the materials in this case, it is my opinion that:
Mr. Jeffrey Lockyear’s in Glasgow Coma Score record was noted initially to be 15/15 in the
Ambulance Call Report. However, an Incident Report by the Toronto Paramedic Service, dated
November 20, 2015, approximately 3 months following the accident, suggest that the Glasgow
Coma Scale at the scene was 8/15. It is difficult to reconcile this discrepancy. | find, therefore,
that there is insufficient information in the file to conclude that the claimant satisfies the criteria
for Catastrophic Impairment.
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response 1(no eye opening), Verbal response 2 (patient making sounds) and motor response 5
(localizing pain).” Dr. Sherali Esmail testified:

That would be highly unusual in that the patient has enough brainpower to be able
to make noises. .. language, making noises is a more complicated task than opening
eyes. Eyes open reflexly [sic].

Also, for him to localize pain, which means when painful stimulus was applied to
a patient’s arm or leg, he was able to grab the assessor’s hand and take it off, or
withdraw. That is also a much more complicated motor sensory, motor planning
task than simply opening the eyes.

So it would be highly unusual for someone who has a decline in their level of
consciousness to not be able to open their eyes, but be able to perform more
complicated maneuvers in the subsequent parts of the Glasgow Coma Scale.*®

[17] This analysis of the unusual interaction between the 3 values was not raised in the report
that demonstrates the parameters of the expected evidence. It is what was said by counsel to Jeffrey
Lockyear to mark the entry into a new field contrary to the rules and was submitted by him to be
procedurally unfair to his client. For his part, as reported in the Decision of the Licence Appeal
Tribunal, Dr. Sherali Esmail explained his failure to include this evidence in his report:

Dr. Esmail explained that he didn’t add these comments to his report because he
couldn’t reconcile this issue of how the assessments were arrived at, because of the
lack of written notes to explain the assessments in the November 20, 2015 Incident
Report.®

[18] | pause to observe that this issue of whether Dr. Sherali Esmail testified beyond the scope
of his report and beyond the rules was apparently not raised and was not referred to in the
Reconsideration Decision. | will return to this later in these reasons.

The refusal to allow reply evidence in response to Dr. Sherali Esmail.

[19] Counsel for Jeffrey Lockyear, having completed his cross-examination of Dr. Sherali
Esmail, sought to re-call Dr. Keith Meloff to provide reply evidence solely in response to the issue
of whether the combination of Glasgow Coma Scale scores for the test reported in the supplemental
Incident Report was, as Dr. Sherali Esmail had opined, “highly unusual”. The foundation for the
request was that those representing Jeffrey Lockyear had been taken by surprise:

| should just say now that, Adjudicator Watt, before my friend re-examines, that
nowhere in this doctor’s report, and no time, were we told that the defence was
going to take the position that a score of one, two and five is a highly unusual score.

17 Evidence of Dr, Sherali Esmail, Transcript, November 22, 2018, Appeal Book and Compendium, at Tab 7 at p. 60
I. 14-18 (Caselines A1004))

18 1hid at pp.60 1.18 -61 I. (Caselines A1004-A1005) and see: Decision of the Licence Appeal Tribunal, March 13,
2019 (Robert Watt, Adjudicator) Appeal Book and Compendium, at Tab 3 at para. 25 (Caselines A955)

19 Ibid (Decision of the Licence Appeal Tribunal, March 13, 2019) at para.26 (Caselines A955)
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So we would like to call Dr. Meloff back for him to testify specifically on that sole
issue, whether one, two or five is a highly unusual score. This amounts to an
ambush here this morning.?

[20]  The Tribunal refused to allow this:

This witness has produced a report that basically reflects what he said today. So |
don’t see any reason to bring back Dr. Meloff. I don’t think there is anything that
Dr. Meloft can give that he didn’t give yesterday, and there is nothing new that is
not in the report. So I’'m going to... I’'m not going to grant you that.?

[21] On the Reconsideration the Tribunal found, in effect, that there was no need for reply. As
the Tribunal saw it, Dr Sherali Esmail had done nothing other than comment on inconsistencies in
the reports. He did not offer an opinion that was outside his area of expertise. On the other hand,
counsel for Jeffrey Lockyear had failed to meet any of the tests the Tribunal applied to the request.
He had not shown how the opinion evidence of Dr. Sherali Esmail was false or misleading “as was
required by Rule 18.2 (c)” or how the evidence could “overcome the myriad other issues identified
by the Tribunal in its reasons”. Finally, he concluded that in the end the failure to allow this reply
evidence did not matter because the evidence to which it was to respond to did not play a significant
role in the Licence Appeal Tribunal’s decision to find that Jeffrey Lockyear was not
catastrophically impaired.?

The Issue to Be Decided

[22] The Licence Appeal Tribunal Act allows for an appeal from the Tribunal to the Divisional
Court, albeit one restricted only to questions of law:

11(6) An appeal from a decision of the Tribunal relating to a matter under
the Insurance Act may be made on a question of law only.

[23] The issue in this case is whether the proceedings, that is the initial hearing and the
reconsideration, taken together, lacked procedural fairness. More specifically did the decisions:

1) not to allow the video to be admitted as evidence,

2) to permit Dr. Sherali Esmail’s assessment of the unusual nature of the Glasgow
Coma Scale scores from the supplemental Incident Report to be admitted, and yet

3) to refuse to permit evidence, from Dr. Keith Meloff, in reply to that assessment

demonstrate that the process was unfair.

20 Submission by Mr. Furlong, Transcript, November 22, 2018, Appeal Book and Compendium, at Tab 7 at p. 66 I.
14-25 (Caselines A1010)

2L The Adjudicator, ibid at p. 68 I. 17-25 (Caselines A1012)

22 Amended Reconsideration Decision of the Licence Appeal Tribunal, May 16, 2019 (Jesse Boyce, Adjudicator)
Appeal Book and Compendium, at Tab 2 at paras. 13-15 (Caselines A948)
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Standard of Review

[24] 1t may be obvious to some, but bears noting that the issue of procedural fairness, while an
issue of law?3, stands apart. This is not like the interpretation of a statute or the explanation of a
common law principle. Procedural fairness is attached to a foundational right, a principle of natural
justice, the right to be heard (audi alteram partem):

The principle that the individual or individuals affected by a decision should have
the opportunity to present their case fully and fairly underlies the duty of procedural
fairness and is rooted in the right to be heard.?

[25] The right to be heard is fundamental to Canadian administrative law:

From these foundational cases, procedural fairness has grown to become a central
principle of Canadian administrative law. Its overarching purpose is not difficult to
discern: administrative decision makers, in the exercise of public powers, should
act fairly in coming to decisions that affect the interests of individuals. In other
words, “[t]he observance of fair procedures is central to the notion of the ‘just’
exercise of power” ?°

[26] The ultimate protection of this right rests with the courts:

...a fair procedure is said to be the handmaiden of justice. Accordingly, procedural
limits are placed on administrative bodies by statute and the common law. These
include the requirements of “procedural fairness”, which will vary with the type of
decision maker and the type of decision under review. On such matters, as well, the
courts have the final say. The need for such procedural safeguards is obvious.
Nobody should have his or her rights, interests or privileges adversely dealt with
by an unjust process.?

[27]  This being so, referred to as correctness or otherwise, the standard of review applicable to
procedural fairness is absolute. A proceeding is either fair or it is not:

...the denial of a right to a fair hearing must always render a decision invalid,
whether or not it may appear to a reviewing court that the hearing would likely have
resulted in a different decision. The right to a fair hearing must be regarded as an
independent, unqualified right which finds its essential justification in the sense of

23 Hamilton (City) v. Ontario (Energy Board) 2016 CarswellOnt 17029, 2016 ONSC 6447, 272 A.C.W.S. (3d) 422,
59 M.P.L.R (5™) 234 at para. 4.

%4Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (CanLll), 312 ACWS (3d) 460,

[2019] SCJ No 65 (QL), 59 Admin LR (6th), 441 DLR (4th) 1 at para. 127 referring to Baker v. Canada (Minister of
Citizenship and Immigration), 1999 CanLlIl 699 (SCC), [1999] 2 SCR 817, 89 ACWS (3d) 777, 174 DLR (4th)

193 at para. 28

25 Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLlIl), [2008] 1 SCR 190, 164 ACWS (3d) 727, [2008] SCJ No 9
(QL), 69 Admin LR (4th) 1, 291 DLR (4th) 577, [2009] 1 SCR 190 at para. 90

% |bid at para. 129
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procedural justice which any person affected by an administrative decision is
entitled to have.?’

When considering an allegation of a denial of natural justice, a court need not
engage in an assessment of the appropriate standard of review. Rather, the court is
required to evaluate whether the rules of procedural fairness or the duty of fairness
have been adhered to. The court does this by assessing the specific circumstances
giving rise to the allegation and by determining what procedures and safeguards
were required in those circumstances in order to comply with the duty to act
fairly.?

Analysis

The Video redux

[28] The admissibility of evidence in any form is based on relevance. For administrative
tribunals such as the Licence Appeal Tribunal, this is confirmed by the Statutory Powers
Procedure Act, s. 15:

15 (1) Subject to subsections (2) and (3), a tribunal may admit as evidence at a
hearing, whether or not given or proven under oath or affirmation or admissible as
evidence in a court,

(a) any oral testimony; and
(b) any document or other thing,

relevant to the subject-matter of the proceeding and may act on such evidence, but
the tribunal may exclude anything unduly repetitious.

[Emphasis added]

[29] It is trite to observe that legislation is to be deemed remedial, to be read as being directed
to the public good and on that basis to receive a fair, large and liberal interpretation.?® | note this

27 Cardinal v. Director of Kent Institution, 1985 CanLIl 23 (SCC), [1985] 2 SCR 643, 23 CCC (3d) 118, 16 Admin
LR 233, [1986] 1 WWR 577, 24 DLR (4th) 44 at para. 23

28 | ondon (City of) v. Ayerswood Development Corp., 2002 CanLlIl 3225 (ON CA), 167 OAC 120, [2002] OJ No
4859 (QL), 34 MPLR (3d) 1, 119 ACWS (3d) 664 at para. 10

2 Interpretation Act R.S.0. 1990, c. I. 11, s. 10:

Every Act shall be deemed to be remedial, whether its immediate purport is to direct the doing
of any thing that the Legislature deems to be for the public good or to prevent or punish the
doing of any thing that it deems to be contrary to the public good, and shall accordingly receive
such fair, large and liberal construction and interpretation as will best ensure the attainment of
the object of the Act according to its true intent, meaning and spirit.
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to underscore that the word “may” as it appears in s. 15 of the Statutory Powers Procedure Act is
permissive and not restrictive.

[30] The determination not to admit the video as evidence is contrary to this understanding. The
video is silent and, thus, as perceived by the Licence Appeal Tribunal, not capable of confirming
a Glasgow Coma Scale score of 8. On this basis the Tribunal found the video was of no probative
value. This is not “liberal and large”. It is narrow and restrictive. It may be that relevance and
probative value are related but they are not synonymous. They may overlap but they are not the
same. Relevance refers to the need for connection to the question at issue. Probative value refers
to the significance or importance relevant evidence may have (colloquially the “weight”) in
addressing the issue. The video shows the accident and the immediate response of the paramedics
who attended to Jeffrey Lockyear. What happened over those moments is clearly relevant. To my
mind, its probative value could only properly be assessed, once viewed and commented on by
those who were present or otherwise qualified, presumably by some established expertise, to do
so. Dr. Keith Meloff reviewed the video. In a letter dated September 12, 2018 (approximately 5
weeks before the hearing) he wrote to counsel for Jeffrey Lockyer, he noted:

| have reviewed a video that captured images of the plaintiff Mr. Jeff Lockyear,
following his collision with a motor vehicle on August 17, 2015. The timeframe
noted on the video reveals a man lying motionless and unresponsive for about 443
to 552 (seconds) which | calculate represents almost 2 minutes until the time he
was put on a backboard. There is no evidence whatever that the claimant was aware
of his surroundings or responsive during that time. | firmly believe, based on a
careful and repeated viewing of this video, that any reasonably qualified person,
including a paramedic, would conclude that Mr. Lockyear had a Glasgow Coma
Scale score of nine or less, during that period of observation.°

[31] Itis not clear whether this letter was placed before the Licence Appeal Tribunal. It is found
in a Book of Exhibits included in the Record®! but said to be “marked as Exhibit 1, Tab 5 but not
admitted at the Licence Appeal Tribunal hearing”.3? Whether it was or was not, it demonstrates
the possibility of a real and meaningful contribution this video could make to the understanding of
what happened and to the question of whether Jeffrey Lockyear should be assessed as
catastrophically impaired.

[32] In his evidence Adam Drew was asked about the Glasgow Coma Scale score of 8. After
the cross-examination, he was examined by the Arbitrator. In the course of these questions Adam
Drew indicated that it was an error not to include the Glasgow Coma Scale score of 8 in the Incident
Report done the day after the accident.®® The Adjudicator did not accept this answer. He asked
whether, given the subsequent scores of 15 the score of 8 was an error.3* Adam Drew continued to

30 Letter from Keith Meloff MD FRCPC to lan Furlong, dated September 12, 2018, Appeal Book and Compendium,
at Tab 18 at p. 105 (Caselines A1062)

31 Exhibit Book, Volume 1 of 3- Appellant-Lockyear at Exhibit 1: Appellant’s Brief of Documents, Medical
Documentation Tab E, p. 12 (Caselines A29)

32 Index, p. 3 Appeal Book and Compendium (Caselines A937)

33 Evidence of A. Drew, Transcript, November 21, 2018, Appeal Book and Compendium, at Tab 6 at p. 46 I. 12- 19
(Caselines A989)

34 Evidence of A. Drew, Transcript, November 21, 2018, Appeal Book and Compendium, at Tab 6 at p. 49 I. 23- p.
50 I. 7 (Caselines A992 -A993)
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confirm the score of 8 was correct. The Adjudicator did not understand. This proceeds through
several pages of the transcript and ends with the following:

THE ADJUDICATOR: Just let me ask the question, so I understand this. I don’t
want to just... I’ve got part-way down at 7:40 and this is 7:33 but you didn’t do the
test at 7:33?

THE WITNESS: 1 did do the test, but the... like, the point is that I didn’t record the
test, that is the problem.

THE ADJUDICATOR: Oh, that’s...okay, so you did the Glasgow, but not record?
THE WITNESS: Yeah.®
[33] The Adjudicator found this difficult to accept:

THE ADJUDICATOR: So, again, I’'m just...you’ve got to educate me, because
I’ve got to make a decision down the road.

THE WITNESS: M’hm.

THE ADJUDICATOR: How could you possibly remember, if you didn’t keep
notes, what the tests results were at 7:33

THE WITNESS: Like I said...

THE ADJUDICATOR: And I mean...because I have to know this, you see?
THE WITNESS: Yeah.

THE ADJUDICATOR: I’'m not criticizing you.

THE WITNESS: It’s fair, I...the call itself was memorable to me at the time and |
just remember specifics of it. That’s the best | can tell you.*®

[34] The adjudicator was not satisfied and went on to question why the supplemental (the
second) Incident Report was prepared.’

[35] In his decision, the Adjudicator at the hearing, did not accept the evidence of Adam Drew
and on that basis found that there was no credible Glasgow Coma Score of less than 9:

| have issues however relating to the November 20, 2015 report. Why was the GCS
of 8/15 as set out in the November 20, 2015 report, not noted in the Ambulance

3 Evidence of A. Drew, Transcript, November 21, 2018, Appeal Book and Compendium, at Tab 6 at p. 54 I. 21 —p.
55 I. 6 (Caselines A997-A998)

%Evidence of A. Drew, Transcript, November 21, 2018, Appeal Book and Compendium, at Tab 6 at p. 55 I. 7-23
(Caselines A998)

37 Evidence of A. Drew, Transcript, November 21, 2018, Appeal Book and Compendium, at Tab 6 at p. 55 . 24-58 1.
16 (Caselines A998-A1001)
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Call Report dated August 17, 2015? Why was the further incident report November
20, 2015 created, when Drew Adam [sic] had completed the prior Incident and
Ambulance Call Reports, which could have been given to the applicant’s lawyers
when they requested more information? Drew Adam [sic] gave no credible answers
to these questions when asked at the hearing. | can only assume because of his
inexperience and his busyness with other calls, that he failed to make complete
detailed reports as required of him as a paramedic of the alleged first GCS rating. |
also question the accuracy of the November 20, 2015 report made three months
after the accident, and made without reference to any written notes. Drew Adam
[sic] admitted that he dealt with between 200 — 440 other calls during the three
month period and we don’t know if the GCS of 8/15 made on November 20, 2015,
related to one of the other calls.

| find there is a credibility issue here relating to the November 20, 2015 Incident
Report, both as to the accuracy of the ratings, and as to whether the GCS was ever
completed, as alleged on the date of the accident. I find, based on the evidence of
the circumstances leading up to the alleged assessment of the November 20, 2015
Incident report, the circumstance of the reporting of the alleged assessment three
months later, the lack of a written recording of such an assessment at the time it
was alleged to have taken place, and the actual assessment ratings found, the
alleged GCS assessment of 8/15 was never initiated at the time of the accident.

[Emphasis added]

The observations of Dr. Keith Meloff made with reference to the video indicate a possible
confirmation that, in fact, Jeffrey Lockyear did, as a result of the accident, immediately following
the accident, suffer such that his Glasgow Coma Score was below 9. As seen by Dr. Keith Meloff,
this could be observed from the video itself, quite apart from any test undertaken by Adam Drew,
to say nothing of the possibility that, with the assistance of Adam Drew, it could provide evidence
that might confirm, contrary to the finding of the Licence Appeal Tribunal, that the test was

“initiated”.

[37]

The Amended Reconsideration Decision says the following:

After reviewing the decision, it is clear the Tribunal’s reasons were based on
conflicting medical reports and the credibility of Mr. Drew’s testimony. There is
no disagreement that the test was administered by Mr. Drew shortly following the
accident.®

[Emphasis added]

38 Decision of the Licence Appeal Tribunal, March 13, 2019 (Robert Watt, Adjudicator) Appeal Book and
Compendium, at Tab 3 at paras. 32 and 35 (Caselines A956-A957)

3 Amended Reconsideration Decision of the Licence Appeal Tribunal, May 16, 2019 (Jesse Boyce, Adjudicator)

Appeal Book and Compendium, at Tab 2 at para. 10 (Caselines A947)
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[38] Astheitalicized words in quotation above demonstrated, this is wrong. The Tribunal found
the test was never initiated. The paragraph in the Amended Reconsideration Decision goes on:

The disagreement lies in whether J. L. has a score of 15/15-the score Mr. Drew
registered three times immediately following the accident-or a score of 8/15, which
is the score that Mr. Drew registered in his report from November 2015, three
months following the accident and on request of J. L.’s counsel. I find the admission
of the video footage-which is not continuous, has no sound and does not alter the
fact that the reports have conflicting scores, would not have been probative of the
ultimate issue.

[39] This stands only as an acceptance of the analysis undertaken by the Licence Appeal
Tribunal in its initial decision. It does not account for the immediate relevance of a video of the
accident and the activities that followed, silent or otherwise. It limits its assessment of the probative
value of the video to whether it could alter the fact that there were reports with conflicting scores.
The Amended Reconsideration Decision identifies the submission of counsel for Jeffrey Lockyear
as relying on rule 18.2(b) (an error of law or fact such that the tribunal would likely have come to
a different decision). There was no effort to change “conflicting results” The tests were taken at
different times, when the response of Jeffrey Lockyear was different and could be expected to be
different. For the first, he was unconscious. At the second, he was not. The question was the
credibility of the earlier test given that it was not reported until November 20, 2015, three months
after the accident.

[40] I point out that the Amended Reconsideration Decision refers to the submission of counsel
for Jeffrey Lockyear, as stating:

“...under 18.2(b) that the Tribunal should have admitted video footage of the
paramedic attending at the scene and allegedly administering the Glasgow Coma
Scale test he recorded in a later report”*?

[Emphasis added].

[41] T wonder at the use of the word “allegedly”. Given the understanding that the “test was
administered” (see the quotation at fn. 38), the word “allegedly” can only refer to the suggestion
that the video shows the test actually being applied. That would be highly probative. It would be
consistent with and confirmed by the observation made by Dr. Keith Meloff following his review
of the video and inconsistent with the conclusion of the Licence Appeal Tribunal, in its original
decision, that the test was never initiated.

[42] The Amended Reconsideration Decision goes on:

Further, even if the footage were was admitted, | fail to see how it would have
changed the result since silent video cannot corroborate which Glasgow Coma
Scale score was registered at the scene of the accident, which would not help J.L.
meet his onus of proving catastrophic impairment.*:

40 Ibid at para. 7 (Caselines A946)
4L Ibid at para. 11 (Caselines A947)
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[43] This proposes that the only means by which the video could corroborate the values set by
each of the three components of a Glasgow Coma Scale test is if somebody announces them such
that they can be heard. This again denies the possibilities raised by the observations of Dr. Keith
Meloff. At the risk of relying on an overused cliché, if a picture is worth a thousand words, how
many words is an appropriately described video worth?

[44] The paragraph which begins with the quotation, immediately above, continues and ends as
follows:

In submissions, J.L. does not offer a compelling explanation why he felt the footage
was so needed, other than to aide in [sic] Mr. Drew’s memory. In my view, it is
unclear what value video footage would provide in the context either, since Mr.
Drew testified that he recalls many details of the accident and prepared a
contemporaneous report that could have aided his memory just as well. On these
facts, I see no reason to interfere with the Tribunal’s decision to exclude the video
evidence.*?

[45] The assertion that it was unclear what value the video would have, given its relevance,
would stand in favour of, not against, its admission as evidence so that its probative value (its
weight) could be tested. The proposition that Adam Drew’s ability to otherwise recall what
happened misses the point. Adam Drew’s evidence was not accepted. His credibility was
questioned. Could the video have served not just to help him remember but more importantly
confirm what he otherwise said?

[46] Refusing to admit the video was a denial of the right of Jeffrey Lockyear to be heard and a
breach of procedural fairness.

Evidence of the expert outside or beyond his report redux

[47] What is the rationale behind rule 10.2 of the rules applicable to the Licence Appeal
Tribunal? Presumably, it is much the same as the policy behind rule 53.03 (1) of the Rules of Civil
Procedure which sets out the requirement for an expert to provide a report and rule 53.03(2.1)
which requires, for the matters to which it applies, that such a report outline not only the opinions
of the expert but also the basis for them:*

42 |bid
43 Rules of Civil Procedure r. 53.03 (2.1) states that a report delivered by an expert “shall contain” among other
things:
4. The nature of the opinion being sought and each issue in the proceeding to which the opinion
relates.
5. The expert’s opinion respecting each issue and, where there is a range of opinions given, a
summary of the range and the reasons for the expert’s own opinion within that range.
6. The expert’s reasons for his or her opinion, including,
i. adescription of the factual assumptions on which the opinion is based,
ii. adescription of any research conducted by the expert that led him or her to form the
opinion, and
iii. a list of every document, if any, relied on by the expert in forming the opinion.
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In our view, these cases indicate that the "substance" requirement of rule
53.03(1) must be determined in light of the purpose of the rule, which is to facilitate
orderly trial preparation by providing opposing parties with adequate notice of
opinion evidence to be adduced at trial. Accordingly, an expert report cannot
merely state a conclusion. The report must set out the expert's opinion, and the basis
for that opinion.

[48] There is some flexibility. It is understood that a witness will not be tied strictly to what is
said in the report:

Further, while testifying, an expert may explain and amplify what is in his or her
report but only on matters that are "latent in" or "touched on" by the report.

[49] There are limitations that have been found to apply to rule 53.03 of the Rules of Civil
Procedure and should have application to rule 10.2 of the rules applicable to the Licence Appeal
Tribunal:

An expert may not testify about matters that open up a new field not mentioned in
the report.

[50] Ajudge and in this case the Licence Appeal Tribunal have discretion but the general policy
rationale is to ensure that the opposing party is not taken by surprise:

The trial judge must be afforded a certain amount of discretion in applying rule
53.03 with a view to ensuring that a party is not unfairly taken by surprise by expert
evidence on a point that would not have been anticipated from a reading of an
expert's report. 4

[51] In hisreport Dr, Sherali Esmail opined that it was difficult to reconcile the two reports and,
on this basis said:

| find therefore, that there is insufficient information in the file to conclude that the
claimant satisfies the criteria for Catastrophic Impairment.*®

[52] By evaluating the results of one of the tests which he said could not be reconciled, finding
the results “unusual” and on that foundation implying that the other report was preferable, that is
providing a basis for explaining the difference (reconciling them), he stepped outside his own
report and offered an opinion that counsel for Wawanesa should have foreseen would surprise the
other side. This is similar to the situation in Hoang v. Vincenti.*® In that case an “accident
reconstructionist” opined on the cause of an accident. He did note that the brakes of the vehicle
were worn but only when he gave evidence, did he offer the opinion that the condition of the brakes
was a contributing cause of the accident:

4 This quote and the 3 which precede it are found at: Marchand v. The Public General Hospital Society of Chatham,
2000 CanLll 16946 (ON CA), 43 CPC (5th) 65, 138 OAC 201, 51 OR (3d) 97 at para. 38

45 For the full quotation see the quote at fn. 15 herein

462012 ONSC 1358
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| do not accept the argument that what counsel wishes Hrycay to do is to amplify
or expand on his opinion as set out in the report. Hrycay’s report clearly lists nine
conclusions that he arrives at in this file and the operation of the brakes is not
identified as one of the conclusions. To permit him to now offer this opinion to the
Court would be a contravention of the requirements of Rule 53*'

The Marchand case, supra, does not assist counsel because in that case, the Court
noted that while it was permissible for an expert to amplify the contents of the
expert’s report at trial, he or she could not open up a new field that was not referred
to in the report. To allow Hrycay to opine on the functioning of the brakes would
be opening up a new field, to borrow language from the Court in Marchand.*®

[53] This issue, that is the concern that Dr. Sherali Esmail was permitted to testify outside the
four corners of his report to the extent that he entered a new field offering a conclusion that was
neither referred to directly, nor latent or touched on in his report, was not referred to in the Decision
of the Licence Appeal Tribunal or the Amended Reconsideration Decision. It is raised in the Notice
of Appeal and reviewed in the Appellant’s (Jeffrey Lockyear’s) factum but not mentioned in the
factum filed on behalf of the Respondent (Wawanesa).

[54] Noting that the issue was raised within the appeal and remembering that there is no standard
of review (a proceeding is either fair it is not) | would, if I were required to, find that the evidence
of Dr. Sherali Esmail offered an opinion that went beyond what was in his report and opened a
new field. In so doing it was in breach of procedural fairness. I would so find even though the issue
was not raised as part of the reconsideration. As it is | do not have to make this finding. There are
other ways in which this problem could have been dealt with. In similar circumstances, it is not
uncommon that an adjournment is requested and permitted, sometimes for only a short period of
time, on occasion longer, to allow for the surprised party to prepare for cross-examination. In other
circumstances the concern could be dealt with by allowing the party to call evidence in reply. This
was requested here and refused which takes these reasons to the third of the three indications of
procedural unfairness raised on this appeal.

The refusal to allow reply evidence in response to Dr. Sherali Esmail redux

[55] The right to recall reply evidence is, as a general proposition intrinsic to adversarial
proceedings in Ontario. The possibility that reply evidence could be called was recognized by the
Licence Appeal Tribunal, at least as it referred to new issues. At the beginning of the second day
of the hearing the Tribunal and counsel had the following exchange, just before Dr. Sherali Esmail
was called to testify:

THE ADJUDICATOR: They will have the option after you have finished, they
want to call someone in reply in relation to any issue, new issue, that you have
raised, but I don’t... I’'m not sure of that.

47 Hoang v. Vicentini. ibid at para. 12
“8 |bid at para. 8 referring to Marchand v. The Public General Hospital Society of Chatham, supra (fn. 44).

2022 ONSC 94 (CanLli)



Page: 18
MR. FURLONG: I’'m not anticipating that.
THE ADJUDICATOR: I don’t see it very often.

MR. FURLONG: To the extent that the witnesses testifying within the four quarters
of the report, but I mean, if something comes out of that’s wholly...

THE ADJUDICATOR: Different.
MR. FURLONG: ...new and not on the report, then I think we’ve got a problem.
THE ADJUDICATOR: So subject to that, | think their case is closed.*®

[56] Counsel for Jeffrey Lockyear sought to call evidence in reply to the opinion offered by Dr.
Sherali Esmail indicating that the results of the component parts of the Glasgow Coma Scale test
which resulted in the overall value of 8 (that is to say, less than 9) was “unusual” and in reply to
the explanation that they did not fit together. This was refused and, yet, the evidence of Dr Sherali
Esmail suggesting that the results of that Glasgow Coma Scale test were “highly unusual” was
relied on by the Licence Appeal Tribunal in its decision:

Dr. Esmail raised a further issue of the November 20, 2015 ratings. Dr. Esmail felt
the assessments would be highly unusual because making noises, language, and
localizing pain is a more complicated process than opening the eyes which was only
assessed at 1 with the other two assessments being assessed at 2 and 5. He
questioned the reliability of the assessments. He also indicated that if a person can
make noises and mover [sic] their arms then the GCS would be greater than 9.

| accept the evidence of Dr. Esmail over Dr. Meloff. The issues that Dr. Esmail
raises relating to the assessment been reported months later, the reliability of the
ratings are valid issues...>®

[57] The overriding task of the Licence Appeal Tribunal was to ensure that the requirement of
procedural fairness was adhered to. After permitting Dr. Sherali Esmail to open a new field by
providing an assessment of the results of the Glasgow Coma Scale test that resulted in an overall
value of 8 the Tribunal, rather than attempting to meet the concern, compounded the problem
leading to procedural unfairness when it refused to allow Dr. Keith Meloff to provide evidence in
reply. In the end, Dr. Sherali Esmail’s evidence went uncontradicted and was relied on by the
Licence Appeal Tribunal in finding the initial Glasgow Coma Scale test score of 8/15 was
inaccurate. It was procedurally unfair to deny Jeffrey Lockyear an equal opportunity to address
and reply to this new evidence.

49General Discussion, Transcript, November 22, 2018, Appeal Book and Compendium, at Tab 8 at p. 70 I. 20- p. 71
I. 11 (Caselines A1015--A1016)

50 Decision of the Licence Appeal Tribunal, March 13, 2019 (Robert Watt, Adjudicator) Appeal Book and
Compendium, at Tab 3 at para. 33 and 34 (Caselines A957) see also para. 25 (Caselines A955)
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Conclusion

[58] For the reasons reviewed, the appeal is granted. The matter is remitted to the Licence
Appeal Tribunal for a new hearing to be conducted by an Adjudicator or Adjudicators other than
those who conducted and decided the hearing and the reconsideration.

Costs

[59] As agreed to by the parties, costs are to be paid by the Wawanesa Mutual Insurance
Company to Jeffrey Lockyear in the amount of $7,500.

Lederer, J.

| agree
Matheson, J.

| agree
Sheard, J.

Released: January 11, 2022
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Overview

[1] The applicants, Ada Lockridge and Ronald Plain, have commenced an application in
which they seek judicial review of a decision made by the Director of the Ministry of the
Environment (the ‘“Director””) under the Environmental Protection Act, R.S.0. 1990, c. E.19 (the
“EPA”), in April 2010, respecting the sulphur output of Suncor's Plant #4 Sulphur Recovery Unit
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in Sarnia. At the heart of their application is their claim that the failure of the Director to
conduct a cumulative effects assessment prior to making his decision infringed the applicants’ s.
7 and s. 15 Charter rights, as well as their rights to procedural fairness.

[2] The government respondents include the Director, Ministry of the Environment, Her
Majesty the Queen in right of Ontario, as represented by the Minister of the Environment and the
Attorney General of Ontario.  They will be referred to collectively as the Government
respondents in these reasons.

[3] The respondents have brought two motions in respect of this application.  First, the
respondent Suncor Energy Products Inc. brings a motion to strike the application as a collateral
attack on earlier approvals granted to it pursuant to the EPA regime. It submits that the
applicants’ claims, in raising alleged health and emissions issues which predated the April 2010
Decision, constitute collateral attacks on earlier decisions, and particularly, the approvals relating
to the construction of the sulphur production facility in 2004. For the reasons that follow, I
would dismiss the motion to strike the application.

[4] Second, the respondents (the Government respondents as well as Suncor) bring a motion
to strike some or all of the affidavit evidence filed by the applicants. They argue that as the
issues in this application only relate to the April 2010 Decision, much of the evidence filed by
the applicants respecting emissions that were not the subject of that decision, or the health effects
allegedly flowing from those emissions, is irrelevant. In addition, they seek to strike
considerable amounts of the evidence on the grounds that it constitutes improper opinion
evidence, inadmissible hearsay, argument or speculation. This consumed the majority of the 4
days of oral argument taken for the three motions. As the following reasons set out, | have
concluded that some portions of the evidence should be struck, although I would dismiss the
motion with respect to much of it, without prejudice to the respondents’ right to argue the
admissibility issues before the panel hearing the application on its merits.

[5] Finally, the applicants have brought a motion for a protective costs order insulating them,
absent improper conduct during this litigation, from adverse costs if their application for judicial
review is ultimately successful. For the reasons | set out below, | would dismiss this motion.

Background

[6] The applicants are members of Aamjiwmaang First Nation who have commenced this
application in their individual capacities. Ms. Lockridge is a resident of Aamjiwmaang First
Nation. Mr. Plain has lived there for much of his life but now lives in Sarnia. The applicants
claim that the Decision violates their rights to procedural fairness, to life, liberty and security of
the person pursuant to s. 7 of the Charter of Rights and Freedoms, and to equality pursuant to s.
15 of the Charter of Rights and Freedoms. The applicants claim that, because pollution
surrounds their reserve community and has a significant impact on them, the Director should not
have approved additional pollutant releases without considering the cumulative effects of all of
the pollution.
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[7] The applicants seek various relief, including declarations that the Decision violated their
ss. 7 and 15 Charter rights and that the “Minister’s failure to apply the [Environmental Bill of
Rights, 1993, SO 1993, c. 28 (the “EBR”)] in a manner that ensure that cumulative effects were
considered and minimized when the Director made the Decision infringed the Applicants’
rights...”.

[8] Both the motion to strike the application and the motion to strike the evidence are
grounded in the respondents’ submission that the application is, in substance, a challenge to the
regulatory framework and, in particular, the absence of a cumulative effects assessment as part of
the regular emissions approval processes. The application is not, they assert, really a challenge
to a particular administrative decision at all. To the extent that it is, it essentially impugns
administrative approvals granted long before the April 2010 Decision to the extent that they
allegedly contribute to the cumulative effects complained of. The applicants have been quite
frank in acknowledging before the court that the general absence of cumulative -effects
assessment from the approvals process under the EPA framework is their driving concern.

[9] All the respondents argue that this systemic issue is not properly the subject of a judicial
review application. Suncor seeks the dismissal of the application, arguing that in raising issues
of pollution and emissions that predate the April 2010 Decision, it is essentially a collateral
attack on approvals that Suncor had previously obtained in full compliance with the regulatory
requirements, and upon which approvals it has relied since.

[L0] The Government respondents do not seek the dismissal of the application, but do, along
with Suncor, seek to strike the evidence filed which, they argue, goes far beyond the narrow
scope of the judicial review of the 2010 Decision. They seek to have the evidence circumscribed
or “scoped” to reflect the proper scope of a judicial review application.

[11] The issues raised in both Suncor’s motion to strike the application and the motion to
strike the affidavit evidence overlap to some extent. | will address the two motions in turn, but it
will be helpful to set out the April 2010 Decision and its context at the outset.

The April 2010 Decisions

[12] The applicants challenge two related decisions made by the Director under the EPA in
April 2010 respecting the sulphur output of Suncor's Plant #4 Sulphur Recovery Unit in Sarnia.
These are (1) Director’s Amending Order No. 1131-7DJ25B-A (“Amending Order”) dated April
1, 2010, and (2) the Director’s Notice of Revocation of the Ordered Items in the Amending
Order dated April 30, 2010. These are collectively referred to as the “Decision” or as the
“Director’s Decision”.

[13] The Director’s Amending Order and Notice of Revocation modified an administrative
order which had been issued on April 15, 2008 (“the 2008 Order”), in response to the flaring
from Plant #4. Emergency flaring is required in order to prevent quantities of hydrogen sulphide
from being discharged into the atmosphere. The “flaring” converts the hydrogen sulphide into
sulphur dioxide with the goal being to prevent the release of hydrogen sulphide directly into the
atmosphere. This flaring, occurring shortly after the sulphur recovery units commenced
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operations in 2007, was necessitated by “process upsets”, which included unexpected failures of
newly installed equipment, fabrication problems, design problems and a lack of operational
experience (see affidavit of Peter Lynch, at para. 65-66). According to Suncor’s predictive
modeling, these flares caused “exceedances” in the predicted level of sulphur dioxide from Plant
#4. As a result, the 2008 Order capped sulphur production from Plant #4 at 145 tonnes/day.
This was a reduction from the rate of 250 tonnes/day that had been approved under the
Certificate of the Approval, which had been issued in 2004 (“Certificate of Approval’). These
decisions were concerned exclusively with the production of sulphur at the Plant and with two
substances emitted by the Plant: sulphur dioxide and hydrogen sulphide.

[14] The 2008 Order specifically directed that Suncor take action to ensure compliance with
sulphur dioxide and hydrogen sulphide emissions standards following the flaring incidents. It
did not address any other emissions from Plant #4, or any other facility.

[15] On April 1, 2010, the Director issued the Amending Order to amend the 2008 Order.
That order recognized certain improvements made by Suncor since the flaring incident and
directed Suncor to take extra measures to monitor and report to the Ministry with regard to the
operations of Plant #4 to ensure compliance with government standards. The Director informed
Suncor that when certain parts of the Amending Order were fully complied with, the Director
would exercise his discretion and revoke the pre-amendment requirements of the 2008 Order.
This would in effect permit an increase in sulphur production to 180 tonnes/day. Again, the
Amending Order addresses only the issues of sulphur production and sulphur dioxide and
hydrogen sulphide emissions from Plant #4.

[16] On April 30, 2010, the Director revoked the original 2008 Order but left certain portions
of the Amending Order in effect, thereby authorizing an increase in sulphur production to a level
of 180 tonnes/day at Suncor’s Plant #4. The two orders that comprise the impugned decisions
are directed at ensuring that sulphur dioxide and hydrogen sulphide emissions are limited during
both regular operation and acid gas flaring events at Suncor’s Plant #4.

[17] The Director did not purport to amend the Certificate of Approval (Air) for Plant #4,
which had been issued on November 25, 2004. This Certificate of Approval allowed Suncor
(subject to any prevailing orders) to produce 250 tonnes/day of sulphur from hydrogen sulphide
in Suncor’s process streams.

[18] In short then, Suncor’s Certificate of Approval granted in 2004 had authorized sulphur
production of 250 tonnes per day. This was superseded by the 2008 Order, which reduced the
sulphur production to 145 tonnes/day. The Director’s Decision of April 2010 approved an
increase to 180 tonnes/day, still within what Suncor refers to as the “envelope” that had been
approved in 2004. Suncor’s position is that the 2008 Order was a temporary measure designed
to control excess sulphur dioxide emissions while Suncor remedied the problems which had
necessitated the emergency flaring.

[19] The applicants argue that the failure to consider the cumulative effect of the production
increase authorized by the April 2010 Decisions in the circumstances constituted breaches of
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their ss. 7 and 15 Charter rights. The Application also alleges that the impugned decisions
lacked appropriate jurisdiction under the EPA and that they were procedurally unfair,
particularly because the applicants were not given notice of the 2010 Decisions.

l. THE MOTION TO STRIKE THE APPLICATION

[20] The respondent Suncor seeks to strike the application, in whole or in part, as an improper
collateral attack and an abuse of process. In the alternative, it seeks to quash or stay the
application on the grounds of laches and undue delay.

[21] As Mr. Coop for Suncor readily acknowledged at the outset, the collateral attack
argument is at the core of Suncor’s motion to strike the application. The abuse of process
argument rests on the submission that the passage of time since the earlier approvals, as well as
the fact that Suncor complied with the regulatory process in place in obtaining them, combine to
render the application, to the extent that it is a collateral attack on prior approvals granted, an
abuse of process. Similarly, the laches argument is not raised with respect to the April 2010
Decision, but with respect to the earlier decisions which Suncor submits are being collaterally
attacked by the application.

[22] At the heart of Suncor’s motion to dismiss the application is the argument that, despite
their claim that they are only challenging the April 2010 Decision, the wide-ranging evidence
adduced by the Applicants challenges all of the contaminants emitted by both the Sulphur Plant
and Suncor’s Sarnia Refinery as a whole. Suncor submits that their evidence questions the very
right of the Sarnia Refinery to exist/operate at all without a cumulative effects assessment, and
that, in light of this, it is disingenuous for the applicants to claim that they are only challenging
the 2010 Decision.

[23] In substance, Suncor maintains, this application constitutes: (1) a collateral attack upon
the Director’s decision in November 2004 approving Suncor to build and operate the Sulphur
Plant; and, (2) a collateral attack upon all fifty of the refinery approvals granted by the MOE to
Suncor over the past 30 years. Suncor also argues that despite multiple opportunities since
November 2004 to initiate a challenge to the Environmental Review Tribunal (“ERT”) regarding
the absence of a cumulative effects assessment, the Applicants have not done so. Suncor argues
that the applicants had numerous opportunities to challenge the approvals that have been granted
from 2004 forward. It argues that “lying in the weeds” until this point, and commencing this
application as an “excuse” to undo the 2004 approvals, constitutes an abuse of process that
should not be permitted by this Court. Suncor emphasizes, in particular, that its 2003 application
(culminating in the Certificate of Approval) was posted on MOE’s Environmental Registry so as
to provide the public with statutorily required notice of the project and a 30 day comment period.
No comments were received from any members of the public. It submits that the April 2010
Decision simply reinstated a production level within an envelope that had been approved in 2004
after an extensive process, and with respect to which the applicants had not commented or
objected at all despite having been notified of the issues at the time.

2012 ONSC 2316 (CanLll)



[24] The applicants counter that they do not seek to shut down Suncor’s entire refinery or any
part of it. They submit that the relief sought is forward looking, stating that “Ada and Ron want
their health to be protected when the government approves pollution”. At para. 33 of therr
factum on the Motion to Strike the application, they state,

[i]f Ada and Ron are successful in striking the Decision, the result will be the
reinstatement of the 2008 officer’s control order that limited sulphur production at
the Suncor refinery to 145 tonnes per day. Although it is conceded that the
officer’s control order did not involve an assessment of cumulative effects, it is
anticipated that Suncor will seek either a new Amending Control Order or an
amendment to its certificate of approval from the Director and that the
Government Respondents will then apply their discretion under the EPA in a
manner consistent with the Charter.

The application also states that “in quashing the specific Decision at issue in this application,
they seek to have such a process begin”.

[25] On a motion to strike an application, the threshold is a high one. Under Rule 21.01(3)(d),
the moving party must show that it is plain and obvious that the application cannot succeed,
particularly where a question of constitutional or Charter rights is concerned: see Miguna v.
Toronto (City) Police Services Board, 2008 ONCA 799, 2008 CarswellOnt 7120, at para. 31;
Fraser v. Canada (Attorney General), 2005 CanLlIl 47783 (ON S.C.).

[26] Moreover, such a motion may not be turned into an evidentiary disposition. Suncor
submitted that as it was also seeking a stay on the basis of s. 106 of the Courts of Justice Act,
R.S.0. 1990, c. C.43, the “plain and obvious” test as set out pursuant to Rule 21.01(3)(d) does
not apply. It argued in the alternative that, even if this test applied, it had met the test.

[27] The test for a stay is also a high threshold to meet: see, e.g., Miguna, at para. 21; Certified
General Accountants Assn. of Canada v. Canadian Public Accountability Board, [2008] O.J. No.
194 (Div. Ct.), at para. 39; Schreiber v. Canada (Attorney General), 52 O.R. (3d) 316 (C.A)), at
para. 4, leave to appeal refused at [2002] S.C.C.A. No. 74.

[28] As | advised the parties in the course of the hearing, | am not satisfied that grounds for
striking the application have been made out. The application on its face confines the review
application to the April 2010 Decision, submitting that the Decision infringes the applicants’ s. 7
Charter rights to life, liberty and security of the person and their equality rights pursuant to s. 15
of the Charter. It seeks declarations under s. 24(1) of the Charter with respect to both, and an
order setting aside the Decision. It also submits that the Decision violated the applicants’ rights
to procedural fairness in that it was made without notice.

[29] In the alternative, the application seeks an order quashing the Decision on the basis that
the Director lacked jurisdiction under the EPA, and in the further alternative, that his failure to
require an assessment of cumulative adverse health effects of pollution when making the
Decision was unreasonable.
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[30] Initially, the applicants also sought an order under section 52 of the Constitution Act,
1982, Sched. B to the Canada Act 1982 (UK), 1982, c.11, declaring that certain sections of the
EPA are inoperative “in so far as they allow for the additional discharge of contaminants to air in
Chemical Valley absent an assessment and minimization of the cumulative effects of pollution
on the Applicants’ health.” The application has now been amended to exclude this claim,
apparently in recognition of the fact that such relief is not available on an application for judicial
review. As will be discussed further below, the evidentiary record was filed before the
amendment to the application was made.

[31] The amended application, without the s. 52 claim, does not necessarily amount to a
collateral attack upon earlier approvals or decisions apart from the April 2010 Decision. In oral
argument, Mr. Duncan for the applicants conceded that it is not open to them to challenge the
regulatory regime on a judicial review application, and that they are only entitled to attack the
exercise of the decision making power in April 2010.

[32] The April 2010 Decision permitted a 25% increase in sulphur production by Suncor’s
sulphur plant, though within the envelope which had been approved in 2004. It also became
clear in argument that there was some confusion in the applicant’s materials concerning the
relationship between this increase and the overall production at the oil refinery. The only
evidence in the materials filed by the parties on this issue is that the increase in sulphur
production had no effect on the overall production levels of the refinery, but only on the cost of
production, because with a higher sulphur production, lower quality (cheaper) crude may be used
in the process. The application itself does not distinguish clearly between sulphur plant
production and overall refinery production. Suncor submitted that all the emissions from its
refinery had been approved previously and should not be subject, in effect, to renewed scrutiny.
It argues that a cumulative effects assessment, which considers previously existing emissions
would necessarily undermine earlier approvals. It cited the references in the application and the
evidence to previously approved chemical emissions, such as benzene, as support for its
argument that this is really a collateral attack.

[33] This is not, in my view, a basis for striking the application. It remains open to the
applicants to challenge the 2010 Decision approving an increase in sulphur production, and to
argue that their ss. 7 and 15 Charter rights were violated by the failure to consider the
cumulative effects of that increase. It may well be that some of the grounds in the application
which related to chemicals not affected by the Decision will not be made out, but that is not a
basis for striking the application at this preliminary stage. As will be discussed below, evidence
filed that is irrelevant to the proper scope of the application as it relates to the Decision
increasing the sulphur production may be struck, either at this stage or by the panel hearing the
application on its merits. That does not, however, render the application as a whole a collateral
attack or an abuse of process.

[34] Suncor argues, in effect, that any cumulative effects assessment would reopen earlier
approvals because it by definition looks at emissions already in the air, which have already been
approved. This is a question that should, in my view, be left to the panel hearing the application
asit is very closely related to the merits of the application.
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[35] The motion to strike the application is dismissed.

II.  MOTION TO STRIKE AFFIDAVIT EVIDENCE

[36] In support of the application, the applicants have filed five volumes of application
materials, containing 13 affidavits, including the affidavits of Ada Lockridge, Ronald Plain,
Wilson Plain, Dr. Elaine Macdonald, Dr. Michael Gilbertson, William M. Auberle, Dr. Henry S.
Cole, Dr. Peter Infante, Dr. Margaret Keith, and Dr. David Carpenter.

[37] Both respondents take issue with much of the evidence filed. To indicate the scale of this
motion, one or both respondents take issue with approximately 86 paragraphs of Ms. Lockridge’s
226 paragraph affidavit, some 71 of Ronald Plain’s 162 paragraph affidavit, and some 57
paragraphs of Wilson Plain’s affidavit. The parties very helpfully filed charts with the court
providing easier reference to the challenged portions and cross-referencing the grounds upon
which they challenge them.

[38] The respondents argue that portions of, or in some cases the entirety of, these affidavits
contain evidence that goes beyond the scope of the decision at issue and are therefore irrelevant
to these proceedings. They also argue that portions of the affidavits are also inconsistent with
the rules of evidence. The Government respondents argue that the offending portions of the
evidence filed should be struck.

[39] Suncor submits that the deficiencies with the affidavits are so numerous that rather than
excising the problematic portions of the Affidavits, they should be struck out in their entirety.

[40] The respondents submit that much of the evidence filed should be struck for the
following reasons:

@ Irrelevance: The respondents argue that much of the evidence has no bearing
upon the facts at issue in the application. More particularly, the applicants have
filed irrelevant evidence in support of their application that was not before the
Director when making the April 2010 Order, that is beyond the scope of the
Director’s decision-making power under the EPA and that impugns contaminants
that were not addressed by the April 2010 Order. This irrelevant evidence has no
probative value, and is plainly prejudicial.

(b) Hearsay: The respondents submit that much of the evidence contains hearsay
statements related to highly contentious matters from unidentified individuals, and
double hearsay statements that are inadmissible under any circumstances.

(©) Unqualified opinion evidence: The respondents submit that some of the
evidence is opinion evidence from unqualified lay witnesses, which is plainly
inadmissible.

(d) Argument and speculation: The respondents also submit that much of the
evidence is argumentative and speculative in nature, and therefore, inadmissible.
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[41] The applicants make a number of arguments in response. First, they submit that the
respondents’ position on relevance is overly narrow in light of the fact that the application is
focused on the failure to consider the cumulative impact of the emissions approved in the April
2010 Decision. The existing state of the air quality prior to the 2010 Decision is relevant and
necessary to any assessment of the cumulative effect of an additional or proposed emission.
Second, they argue that the questions of admissibility are best left to the panel hearing the
Application to determine in light of the complete record. Third, they take issue with the
substance of the evidentiary arguments raised by the respondents.

[42] Despite their position on this, the applicants have agreed to modify certain portions of the
affidavits in response to the objections raised by the respondents.

[43] Given the volume of material in issue, the parties were agreed before me that 1 would
deliver a decision relating to the categories of evidentiary issues, with illustrative examples on
the various points.

[44] The first issue to be considered is the extent to which it is appropriate that a motions
judge make such determinations.

Sierra Club and case law

[45] The respondents submit that this case falls squarely within the ambit of the decision in
Sierra Club v. Ontario, 2011 ONSC 4086, [2011] O.J. No. 3071 (Div. Ct.). In the circumstances
of this case, in which the applicants have filed five volumes of material, including 13 affidavits,
and in which they seek broad-ranging constitutional relief, the respondents argue it would be just
and appropriate for this Court to strike the impugned portions of the record on this preliminary
motion. The respondents submit that, pursuant to Sierra Club, a failure to define the appropriate
evidentiary case that the respondents must meet, and thus to define the appropriate record,
encourages the proliferation of collateral issues, and can result in unnecessarily complicated,
expensive and lengthy proceedings. It is preferable for such issues to be decided at a preliminary
motion so as to properly define the issues and record prior to the hearing of the application for
judicial review.

[46] On the other hand, the applicants argue that all the evidentiary issues raised by the
respondent are issues best left to the panel hearing the application. They submit that the Sierra
Club decision does not apply to the present case, because that case involved an administrative
law challenge where the applicants had sought to file evidence that was not before the decision-
maker at first instance. The applicants argue because this Application raises a Charter challenge,
the rules of evidence are much different and broader, and thus, Sierra Club is essentially
inapplicable.

[47] The respective positions of the parties reflect the two principles which run through the
jurisprudence on the subject. On one hand, courts are generally reluctant to deal with issues of
admissibility and relevance of evidence in advance of the hearing on the merits: see Hanna v.
Attorney General for Ontario, 2010 ONSC 4058, [2010] O.J. No. 3081 (Div. Ct.); Ontario
Federation of Anglers & Hunters v. Ontario (Ministry of Natural Resources) (2002), 211 D.L.R.
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(4th) 741, 2002 CanLlIl 41606 (C.A.), at paras. 49 and 53; 876502 Ontario Inc. v. I.F. Propco
Holdings (Ontario) 10 Ltd. (1997), 37 O.R. (3d) 70 (Gen. Dw.); Elementary Teachers’
Federation of Ontario v. Ontario (Minister of Labour), [2008] O.J. No. 662 (Div. Ct.) at paras.
22-23.

[48] On the other hand, this court has recently endorsed the practice of resolving issues about
the admissibility of affidavit evidence before a motions judge prior to the hearing before the
Divisional Court panel. In Sierra Club, the Court stated, at paras. 7 to 8,

[w]e are of the view that this motion should have been brought prior to the
hearing by the panel, in order to clarify the contents of the record prior to factums
being filed. Proceeding in such a manner would have enabled the parties to define
the issues for the hearing based upon properly admissible evidence. I note that this
was the procedure followed in the decision of Hanna v. Ontario (Attorney
General), 2010 ONSC 4058 (Div. Ct.). If the motion judge is unsure about the
relevance of certain material, those issues may be left to be determined by the
panel hearing the judicial review.

To fail to define the appropriate record for the Court before the hearing
encourages the proliferation of collateral issues, as occurred in this application.
Filing material by one party inevitably precipitates a response from the opposite
party. The consequence of failing to define the record is a proceeding before this
court that becomes unnecessarily complicated, expensive and lengthy. For the
parties and for the court, the ground is continually shifting, and the core issues
may be eclipsed by the procedural issues.

[49] In Chopik v. Mitsubishi Paper Mills Ltd. (2002), 26 C.P.C. (5th) 104 (ON S.C.), Justice
Shaughnessy struck out, on a preliminary motion, a number of paragraphs from two affidavits
submitted in support of a motion for certification under the Class Proceedings Act, 1992, S.O.
1992, c. 6, on the basis that responding to the irrelevant evidence would amount to needlessly
wasted resources:

Where it is clear in law that evidence is inadmissible, to leave the evidence on the
record is embarrassing and prejudicial to the fair hearing of the motion or
application. A party should not be put to the needless expenditure of time and
resources in responding to evidence which can have no impact on the outcome of
the proceeding. [at para. 26.]

[50] These two principles, considered within the context of the present case, are by no means
rreconcilable.  Defining the record appropriately in advance of the hearing enhances the panel’s
ability to determine the merits, and is thus in the interests of justice. As | will discuss below,
there is material contained within the affidavit material that is clearly inadmissible and should be
struck. On the other hand, this court must take care not to usurp the role of the panel in
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determining the merits. In case of doubt concerning the admissibility of affidavit material filed,
it should not be struck.

[51] | do not agree with the applicants that the fact that there are Charter claims advanced in
the present case undermines the position articulated in Sierra Club. The fact that an applicant
advances Charter arguments (or natural justice arguments) may well affect the admissibility of
particular sorts of evidence, such as, for example, evidence not before the original decision-
maker: see Hollinger Farms No. 1 Inc. v. Ontario (Minister of the Environment), [2007] O.J. No.
2405 (Div. Ct). But this does not undermine the principles articulated above. For example,
improper opinion evidence that is clearly inadmissible is not rendered admissible because the
underlying application raises Charter issues.

[52] The sheer volume of evidence in an application such as this one increases the importance
of having a properly defined record for the reasons set out in Sierra Club, as quoted above. | do
not agree with the applicants’ submission that Sierra Club is inapplicable to this matter because
there was no hearing held in the present matter. The principle that a record should be
appropriately defined before the hearing is particularly important in an era of limited resources
within the judicial system as well as the high cost of litigation to the litigants. Having said this,
the parallel principle is that evidence should not be struck at this stage unless it is clearly
inadmissible. These two principles will guide the following analysis.

[53] Suncor argues that much of the evidence is not admissible on the application for judicial
review because it was not before the initial decision maker:

The summary nature of applications for judicial review dictates that, in general,
evidence should be limited to the information that was before the original
decision-maker or which the decision-maker could have taken into consideration,
except where necessary to prove error going to jurisdiction that cannot be proved
on the record.

In addition to evidence that was not before the original decision-maker, expert
reports and studies that post-date the decision under review are inadmissible.
Courts have furthermore emphasized that they are not academies of science which
seek to provide a forum to debate environmental science:

It is not the role of the Court in these proceedings to become an academy of
science to arbitrate conflicting scientific predictions, or to act as a kind of
legislative upper chamber to weigh expressions of public concern and
determine which ones should be respected. [citations omitted.]

[54] The difficulty with Suncor’s argument on this point is two-fold. First, the nature of the
applicants’ submissions fall within to the exception to the general rule that evidence not before
the initial decision maker is not admissible on an application for judicial review. The applicants
assert that the Decision breached their ss. 7 & 15 Charter rights. As Dambrot J. recently stated
in AlGaithy v. The University of Ottawa, 2011 ONSC 5879, [2011] O.J. No. 4479 (Div. Ct.), at
para. 29,
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...as with an allegation of a breach of natural justice, affidavit evidence must also
be permissible to supplement the record to demonstrate a validly raised allegation
of constitutional error (see Rafieyan v. Minister of Citizenship and Immigration,
2007 FC 727, [2007] F.C.J. No. 974 at para. 20). | emphasize that the
constitutional issue must be validly raised. The mere labelling an issue as a
constitutional one will not of itself open the door to the admission of otherwise
inadmissible evidence.

[55] Second, as the applicants point out, they did not have prior notice of the decision and
could not have put this issue before the Director.

[56] In my view, the Charter and procedural fairness arguments are at the core of the
applicants’ application and are arguments that must be assessed by the panel hearing the
application. | would not strike any of the evidence on the sole basis that it was not before the
decision maker at this point, because to do so would risk pre-judging the merits of the
application.

Relevance

[57] The largest and most wide-ranging challenge to the evidence filed is based on the
submission that much of it is irrelevant. The respondents challenge dozens of paragraphs of the
Lockridge and Plain affidavits, as well as the entire affidavits filed by Dr. Michael Gilbertson,
Dr. Elaine Macdonald and Dr. Margaret Keith on this ground. Many paragraphs are also
challenged on other grounds.

[58] With respect to the “hybrid” affidavits of Drs. Gilbertson, Keith and Macdonald, the
central objection is that they constitute improper expert opinion and should be struck in all or in
part on that basis alone. | will address the hybrid affidavits below in relation to improper expert
opinion evidence.

[59] With respect to Ada Lockridge’s affidavit, the Government respondents assert as follows
at para. 18 of their factum:

In her affidavit, Ms. Lockridge gives evidence on issues that are irrelevant to this
judicial review, including: (a) the feelings of individuals on reserve other than the
applicants (paragraphs 25, 71, 177); (b) sources of spills and pollution other than
those which are the subject of the impugned decision (which are irrelevant to the
determination of this application for the reasons set out below at paras. 45-47 and
53-56) (paragraphs 33, 43, 52, 152, 167, 179, 186); (c) personal health conditions
unrelated to the emissions or facility at issue (paragraphs 89, 90, 102, 104-9, 129,
130, 132, 135); (d) personal health conditions and community statistics unrelated
to air quality (paragraphs 89, 90, 102, 104-9, 132, 135); (e) the availability of
social services on reserve (paragraph 100); (f) the effects of generalized pollution
on animals, plants, water, and soil (paragraphs 153, 154, 161, 164, 165, 167-9,
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[60]
at para.

[61]

217); and (g) the traditional activities and practices of the community (paragraphs
152, 153, 155, 158, 160, 162, 171-4, 176).1

With respect to Ronald Plain’s affidavit, the Government respondents submit as follows
23 of its factum:

In his affidavit, Mr. Plain gives evidence that is irrelevant to this judicial review,
including: (a) the community’s reaction to sirens and other views or feelings of
individuals on reserve other than the applicants (paragraphs 20, 79, 92); (b)
generalized exposure to pollutants other than those at issue in the impugned
decision (which are irrelevant to the determination of this application for the
reasons set out below at paras. 45-47 and 53-56) (paragraph 32); (c) personal
health conditions unrelated to the emission source at issue (paragraphs 35, 48, 93,
100, 101, 114); (d) personal health conditions and community statistics entirely
unrelated to air quality (paragraphs 35, 93, 100, 101); (e) the availability of social
services on reserve (paragraph 42); (f) the traditional activities and practices of
the community (paragraphs 72, 74-77); (g) the manner in which individuals in the
community make plans and lock doors (paragraph 78); (h) the community’s trust
in outsiders (paragraph 80); (i) the number or proportion of older people on
reserve (paragraph 81); (j) educational experiences of his father (paragraph 86);
(k) historical land disputes (paragraphs 87-91); (I) funding sources for
environmental workers (paragraphs 98, 99); (m) sources of spills and poliution
other than those which emerge from the emission source at issue (paragraphs 102-
4, 111); (n) an unrelated road blockade (paragraphs 109, 110); and (0) his opinion
as to the government’s methods of regulation (paragraphs 148-50, 152).2

Wilson Plain, who is not a party to the application, also filed an affidavit. The

Government respondents submit that paras. 9-17, 20-4, 32, 35-40, 44-6, 48-50, 52, 54, 63-5, 70-
4, 76-8, 81, 85, 91, 94, 95, and 99 are irrelevant to the application, stating at para. 28 of their

factum

that,

[iln his affidavit, Mr. Plain gives evidence that is irrelevant to this judicial review,
including: (a) sources of spills and pollution other than those which emerge from
the emission source at issue (paragraphs 32, 52, 81); (b) PCBs, benzene
emissions, and other contaminants which are unrelated to the decision at issue on
this application (paragraphs 39, 63-5, 73, 74); (c) his personal health conditions,
including those unrelated to the emission source at issue (paragraphs 63, 64, 91);

! Suncor takes issue with generally, though not completely, the same paragraphs. Suncor challenges paras. 25, 33,
43, 52, 71, 89, 90, 100, 102, 104, 105-109, 122, 129, 130, 132, 135, 136, 152, 153-55, 158, 160-62, 164-65, 167-69,
171-74, 176-77, 179, 186 and 217 of Ms. Lockridge’s affidavit.

2 Suncor objects to paras. 20, 32, 35, 42, 48, 72, 74, 75, 76-94, 98-104, 108-111, 114, 127 and 148-52 on the ground
of relevance.
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and (d) the health conditions or diagnoses of others in the community, including
conditions and statistics unrelated to air quality (paragraphs 65, 70-2, 76).

[62] In addition to the affidavits filed by the applicants and Wilson Plain, the applicants filed a
number of affidavits by scientists. As will be discussed below, the respondents challenge some
or all of these on a number of grounds in addition to relevance, submitting in particular that they
constitute improper expert opinion evidence, at least in part.

[63] The applicants also filed an affidavit from Dr. Elaine Macdonald, a scientist employed by
Ecojustice Canada. The Government respondents challenge the relevance of some of her
affidavit as follows at para. 34 of their factum:

Dr. Macdonald also gives evidence on issues that are, as discussed below at paras.
45-47 and 53-56, irrelevant to this judicial review, including: (a) emissions of
“toxics” (paragraph 33) (b) sex ratio disparities (paragraph 34); (c) emissions of
PM2.5, benzene and other volatile organic compounds (VOCSs) that are unrelated
to the decision being reviewed or the emission source at issue (paragraphs 39, 45,
46, 51); (d) air pollution standards under Regulation 419/05 (paragraphs 51, 58-
60); and (e) proposed certificates of approval for facilities other than the one at
issue (paragraph 51).*

[64] Dr. Michael Gilbertson, a biologist filed another affidavit. The respondents object to this
affidavit on the ground that it contains improper expert opinion, and that, to the extent that it
provides evidence within his personal knowledge, such evidence is irrelevant to the issues in this
judicial review application. By way of example, the Government respondents submit that his
description of his interpretation of the 1996 report on soil and sediment, and the content of that
report are irrelevant to the decision at issue in this application, which concerns a 2010 decision in
respect of air emissions. Moreover, they argue, there is no allegation of any link between the
sulphur dioxide emissions that were the subject of the 2010 Decision and the sex ratio disparities
alleged by Dr. Gilbertson at paras. 12, 13, 16, 18 and 19 of his affidavit.”

[65] The application record also contains an affidavit from Dr. Margaret Keith. Again, the
respondents submit that her affidavit should be struck in its entirety for reasons similar to those it
advances in the case of Dr. Gilbertson. With respect to the relevance issue, the Government
respondents submit at para. 41 of their factum that,

% Suncor objects to paras. 9-17, 20-24, 32, 35-40, 44-46, 48-50, 52, 54, 63-65, 70-74, 76-78, 81, 85, 91, 94, 95 and
99 on the ground of relevance.

* Suncor takes issue with paras 33-34, 39, 45-46, 51 and 58-60 on the grounds of relevance.

® Suncor submits that the entirety of the Gilbertson affidavit should be struck on the basis that it constitutes improper
opinion evidence, and is in any event, irrelevant to the issues in this judicial review application.
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[tlo the extent that Dr. Keith provides fact evidence within her personal
knowledge, this evidence is not relevant to the decision at issue in this judicial
review.  Historical emissions of benzene from sources other than the relevant
plant (paragraphs 4, 7), and discussions with community members about their
health concerns (paragraphs 7-10, 12, 22) are not relevant to the determination of
this application. Moreover, there is no allegation of any link between the sulphur
dioxide emissions (the subject of the decision being reviewed here) and the sex
ratio disparities alleged by Dr. Keith (paragraphs 12, 28-31, 34).

[66] The applicants have also put forward a series of expert reports regarding industrial
emissions, their effect on air pollution, and the effects of pollution on human health. These
include the reports of Willam M. Auberle, Dr. Henry S. Cole, Dr. Peter Infante and Dr. David
Carpenter. For the purposes of this motion the respondents do not challenge the qualifications of
the witnesses that the applicants have put forward as experts. However, they submit that
significant portions of all of these experts’ reports should be struck on the basis that they provide
evidence that is not relevant to the decisions at issue or the determination of the application for
judicial review.

The Respondents’ Submissions on Relevance

[67] The respondents submit that much of the evidence filed is irrelevant to this application as
a judicial review of the April 2010 Decision. The overly broad evidence results largely, they
submit, from two factors. First, they argue, supported by the uncontested affidavit of Dr. Peter
Lynch, Director of Suncor’s Environment, Health and Safety Department, that the application
and much of the evidence filed in support confused sulphur production levels with the overall
processing capacity of the refinery. He states at para. 16 of his affidavit that,

...there is no change in the volume of the product produced by the Sarnia
Refinery (i.e. gasoline, diesel and jet fuels) despite variances in the level of
sulphur production from 145 tonnes per day to 180 tonnes per day. The only
change is the blend of crude oils processed, which vary only by their sulphur
content. For example, if Suncor was granted a notional increase in sulphur
processing capacity from 145 tonnes per day to 180 tonnes per day, there would
be no corresponding increase in the amount of fuel products created. Rather, the
increase in sulphur processing capacity would enable Suncor to utilize more sour
crude. Conversely, if the Ministry of the Environment (“MOE”) ordered Suncor
to process only 145 tonnes of sulphur per day, there would be no corresponding
decrease in the amount of fuel products created. Suncor would instead purchase
more expensive, Sweeter crude.

[68] Thus, the respondents submit, only evidence relating to the increase in sulphur
production, as opposed to overall product production by the plant, is relevant to this application.
They concede that the evidence filed contains some evidence indicating that increase in sulphur
production authorized by the 2010 Decision could increase emissions of sulphur dioxide and
hydrogen sulphide. However, there is no evidence whatsoever to indicate that the increased
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sulphur emissions would increase other emissions, such as benzene. Moreover, they submit,
there is no evidence on the record to suggest that the approved emissions would have synergistic
or cumulative effects with other existing emissions. They argue, therefore, that only evidence
relating to the effects of sulphur dioxide and hydrogen sulfide could be relevant to any
consideration of cumulative effects of this application.  Accordingly, for example, Ada
Lockridge’s reference to a “loss of boys” ie., a skewed sex ratio on the reserve suggesting that
this is caused by pollution exposure (see para. 109 of her affidavit), is irrelevant to this
application in the absence of any casual link between the April 2010 Decision and this pre-
existing harm, or indeed, any such harm or risk of harm in evidence.

[69] Second, the respondents submit that because the evidence was filed before the application
was amended to delete the s. 52 claim, the evidence includes evidence that is irrelevant to the
more narrow judicial review challenge to the 2010 approval itself. They submit, in effect, that
the applicants may not indirectly challenge the regulatory framework through the guise of a
judicial review application, and that it is therefore appropriate for this court to strike any
evidence that is not relevant to the properly scoped issue. They emphasize that the Charter relief
sought on a judicial review application must relate to the purported exercise of statutory power
and not to the statutory power itself, citing Re Service Employees International Union, Local 204
and Broadway Manor Nursing Home et al., [1984] O.J. No. 3360 (C.A.), Keewatin v. Ontario
(Minister of Natural Resources), [2003] O.J. No. 2937 (S.C.), and Falkiner v. Ontario (Ministry
of Community and Social Services), [1996] O.J. No. 3737 (Gen. Div.), in support of this point.

[70] The respondents submit that, in order to establish that their s. 7 or 15 Charter rights have
been violated in this case, the applicants must establish a causal connection between the harm or
risk of harm asserted and the 2010 Decision. As the evidentiary record indicates that this
decision could only have affected sulphur dioxide and hydrogen sulphide, and does not suggest
any synergistic effects of these particular emissions on other emissions, evidence about the
health effects of benzene or the general state of pollution in the area are entirely irrelevant to this
application and should be struck.

[71] The respondents argue, accordingly, that portions of the applicants’ and Wilson Plain’s
affidavits that describe existing pollution are irrelevant to this application as they have nothing to
do with the 2010 Decision.

[72] At para. 43 of their factum, the Government respondents summarize the basis of their
position (which is shared by Suncor) that much of the expert evidence should similarly be struck
as irrelevant:

In particular, the applicants’ experts provide extensive evidence regarding the
emission of, and the health effects of benzene, 1,3-butadiene, other volatile
organic compounds (VOCs) and PM2.5 in the Sarnia region. Dr. Infante’s report,
for instance, deals exclusively with the potential link between benzene exposure
and disease, without any evidence regarding the nature of exposure in the
applicants’ community or providing any link between the decisions at issue and
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benzene emissions or the effects thereof. None of the applicants’ evidence
provides such a link.

The Applicants’ Submissions

[73] The applicants acknowledge that the application as amended is limited to a challenge of
the Director’s decision. They argue, however, that the question of relevance turns on the issue of
whether he was required to conduct a cumulative effects assessment and if so, of what.  These,
they submit, are questions that go to the merits, and excluding such evidence (relating, for
example, to existing cultural effects of pollution in the area) effectively prejudges the merits and
risks creating a record that does not reflect the applicants’ views on the issues.

[74] The applicants also argue that the risk of harm they assert in their ss. 7 and 15 Charter
claim is the risk of exacerbating the preexisting harms created by pollution on the area. The state
of “Chemical Valley” before 2010, they submit, is relevant to this issue and goes to the argument
of fundamental justice because, the applicants argue, it is contrary to the principles of
fundamental justice to approve further emissions without a cumulative effects assessment.

[75] In addition, they cite Gosselin v. Quebec (Attorney General), 2002 SCC 84, [2002] 4
S.C.R. 429 in support of its argument that this evidence is necessary to have in the record to set
the context for their s. 15 argument that the 2010 Decision created a disparate impact upon the

applicants.
Analysis of Relevance

[76] There are a number of general points to be made at the outset. First, | am satisfied that
there was some confusion on the applicants’ part between the production of sulphur and the
overall production by the refinery. The uncontested evidence before the court in the application
record is that the 2010 Decision affected the former and not the latter. In addition, the evidence
indicates that while this increase might affect production of sulphur dioxide and hydrogen
sulphide in some circumstances, there is no evidence that the 2010 Decision would have
synergistic effects on any other contaminants such as benzene.

[77] Having said this, however, | am not satisfied that any references to preexisting pollution
and its effects on those living in the area should be struck at this stage.

[78] With respect to its s. 7 claim, the applicants must establish that the 2010 Decision has
created a risk to their physical or psychological health, or affects their ability to make
fundamental life choices. They must also establish that such deprivation took place in a manner
that did not conform to the principles of fundamental justice. They assert that the exclusion of
the applicants from the decision-making process, the consequent deprivation of a right to be
heard, and the failure to consider cumulative effects constituted a violation of the principles of
fundamental justice.

[79] With respect to s. 15, the applicants must establish that the Director’s Decision has had a
disproportionate impact on the applicants on the basis of an enumerated or analogous ground,
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and that the disproportionate impact has created a disadvantage by perpetuating historical
disadvantage.

[80] For the reasons advanced by the respondents in this motion, it may well be the case that
the applicants are unable to establish any causal connection between the 2010 Decision and the
harms or risks of harms asserted that will be sufficient to “trigger” ss. 7 and 15 of the Charter. |
agree with the respondents that only evidence relating to the 2010 Decision and any synergistic
effects of the increase in sulphur production authorized by it are relevant for that purpose, and
not any earlier approvals or preexisting contaminants in the absence of evidence of synergistic
effects with the increased level of sulphur production.

[81] However, if a panel were to determine that the exercise of statutory power did create a
harm or risk of harm that triggered the applicants’ Charter rights, the broader context of the
disproportionate impact on the applicants as members of the Aamjiwmaang community would be
an issue. A decision to exclude all such evidence would thus risk prejudging the merits of the
application relating to the general levels of pollution and its effects on the area, the applicants
and their community. | would not, for this reason, strike any of the paragraphs of the applicants’
or Wilson Plain’s affidavits on the basis of relevance. Because these affidavits are filed by the
applicants and Wilson Plain who is also a resident of the area and a member of the
Aamjiwmaang community, their perceptions of preexisting conditions may be relevant to the
impact of the 2010 Decision upon them and, therefore, to the disparate impact argument. In
these circumstances, it would be problematic to separate these issues from portions of the
affidavits that might be clearly irrelevant.

[82] However, as will be discussed below, some passages of these affidavits must be struck on
the basis of improper opinion evidence or unattributed hearsay.

[83] The expert’s reports are reviewed below. With the exception of Dr. Infante’s report,
which | would strike in its entirety, portions of all of them are relevant or at least potentially
relevant to this judicial review application. All of them contain portions that are not confined to
the issues of this application as “scoped”. Having said that, however, | have determined not to
strike those portions so that the panel may consider the full reports within the context in which
they were actually prepared. The panel may conclude that it is appropriate to strike or disregard
various portions of these reports, but in my view, it should be able to consider the context of the
reports as originally drafted in making such determinations.

Dr. Auberle’s Report

[84] The respondents object to Dr. Auberle’s report to the extent that it opines on the
emissions of benzene and 1,3 butadiene and other pollutants which are not in issue in this
application. He does, however, in the course of his brief report, articulate a relevant question,
which is, “is the decision to allow Suncor to increase its production of sulphur likely to increase
pollutant emissions from the facility?”. He discusses the emissions of sulphur dioxide and
hydrogen sulphide in the course of sulphur processing, which is clearly relevant to this
application.  Paragraphs 2.2 and 2.3 refer to pollutants emitted from the facility “during regular
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operations” but does not tie them (with the exception of nitrogen oxide and ultra-fine particulate
matter) to sulphur production. He also opines that “current regulatory practices do not address
such emissions and effects adequately”.

[85] While this report may be overly broad in light of the issues on this application, 1 would be
concerned that striking portions of it could affect the application judge’s ability to properly
assess it and determine the appropriate weight to be attributed to the relevant parts of it. The
respondents are, of course, entitled to make full argument on these issues to the panel hearing the
application, but it would, in my view, be premature to strike it at this point.

Dr. Cole’s Report

[86] Similarly, Dr. Cole’s report clearly appreciates the fact that the impugned decision
affected sulphur production. His report is critical of the general regulatory framework, and thus
his report is overly broad. One of the questions he addresses is whether “Suncor’s emissions
have increased the exposure of Applicants and other people residing in the Aamjiwmaang First
Nation area to elevated exposures of pollutants known to cause adverse health effects”. He
refers to benzene and other chemicals. It is not clear from his report whether this comment
relates to sulphur production or overall refinery production.  Striking this statement could distort
the evidence, and it should therefore remain at this point. His report also reviews general sources
of air pollution in relation to the Aamjiwmaang First Nation community. As discussed above,
this could be relevant to disparate impact issues.

[87] It would be premature to strike any part of this report. This is a matter that should be left
to the panel to consider in the context of the issues properly before it.

Dr. Infante’s Report

[88] In my view, Dr. Infante’s report is in a different category. It concerns the relationship
between leukemia and benzene. This report does not add anything to the other reports and has
no link whatsoever to the 2010 Decision. In my view, it is irrelevant to this application and
should be struck.

Dr. Carpenter’s Report

[89] This report considers pollution and its effects in the Sarnia/Aamjiwmaang community in
comparison to the average Ontario community. It also opines on Ontario standards for various
contaminants (including sulphur dioxide) relative to those existing in the United States.

[90] Again, while the scope of the report appears to be broader than that which is relevant to
the application, in that it discusses pollutants that do not seem to be affected by the 2010
Decision, significant portions of it relating to general pollution in the area could be relevant to
the disparate impact argument and it would thus be premature to strike it at this point. While, in
my view, the affiant’s opinions on the adequacy of the regulatory requirements in Canada
relative to those existing in the United States are clearly irrelevant to the judicial review of the
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2010 Decision, the decision about deleting portions of it should be left to the panel to determine
in the context of the issues properly before it.

The reports of Dr. Jackson, Dr. Reimer and Dr. Mitchell

[91] Suncor submits that these reports are irrelevant to the Decision under review and should
be struck.

[92] While these reports, which address anthropological, cultural and psychological effects of
pollution upon First Nations peoples, do not concern the harm or risk of harm allegedly caused
by the Decision under review, they could be relevant to a consideration of the impact of any
harm that a court found to have been created by the 2010 Decision. They may be relevant to the
s. 15 disparate impact argument. A decision to exclude this evidence at this stage would
prejudge the merits of this application and is therefore premature. Accordingly, 1 would not
strike them at this stage.

Improper Opinion Evidence

The Hybrid Affidavits Dr. Macdonald, Dr. Keith and Dr. Gilbertson

[93] The applicants have also filed a number of affidavits from scientists, which are not
proffered as expert evidence. These include the affidavits of Dr. Macdonald, Dr. Keith and Dr.
Gilbertson. | conclude that these reports should be struck in their entirety. In essence, these
affidavits are proffered for the scientific value of the opinions they express. They do not qualify
as expert evidence and should therefore not be admitted. In addition, portions of the applicants’
and Wilson Plain’s affidavits constitute improper opinion evidence and should be struck.

[94] Opinion evidence may only be tendered through the evidence of a properly qualified
expert.  Unqualified expert opinion is impermissible and should be struck: see Bedford v.
Canada (Attorney General), 2010 ONSC 4264, [2010] O.J. No. 4057 (S.C.), at para. 101;
Southcott Estates Inc. v. Toronto Catholic District School Board, [2009] O.J. No. 428 (S.C.), at
para. 110, varied on other grounds, 2010 ONCA 310; R. v. Mohan, [1994] 2 S.C.R. 9, at paras.
17 and 27; Rules of Civil Procedure, R.R.O. 1990, Reg. 194, R. 4.1.01(1).

[95] The importance of this principle and the role of the court as gatekeepers to exclude such
improper evidence was recently underlined in the course of the inquiry by Mr. Justice Goudge
concerning the forensic pathology work of Dr. Charles Smith.° At pp. 499-500 of his report,
Goudge J.A. noted the importance of trial judges determining the scope of admissible expert
evidence, including by defining the precise subject area of expertise for which a witness is
qualified to give evidence and ensuring that expert evidence is only admitted within the narrow
scope for which the witnesses has been properly qualified :

® Ontario, Inquiry into Pediatric Forensic Pathology in Ontario, Report: Policy and Recommendations, vol. 3
(Toronto: Queen's Printer, 2008) (“The Goudge Report”).
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A final outcome from the admissibility process is a clear definition of the scope of
the expertise that a particular witness is qualified to give. As discussed in the
earlier part of this chapter, it will be beneficial to define the range of expertise
with as much precision as possible so that all the parties and the witness are
alerted to areas where the witness has not been qualified to give evidence. ... As
| earlier recommended, the trial judge should take steps at the outset to define
clearly the proposed subject area of the witness's expertise.... These steps will

help to ensure that the witness's testimony, when given, can be confined to
permissible areas and that it meets the requirement of threshold reliability.

[96] In my view, the entire affidavits of both Dr. Michael Gilbertson and Dr. Margaret Keith
are effectively expert opinion. They are both scientists, have both done research in fields related
to the claims advanced which they discuss and with respect to which they opine in their
affidavits. They have not signed an acknowledgement of the expert’s duty form, nor do they
claim to be neutral, unbiased or non-partisan in their evidence, as required by the Rules of Civil
Procedure and by common law principles governing the role of expert witnesses. They have
taken on the role of advocates. As these witnesses are not tendered as qualified experts, their
affidavits putting forward opinion evidence are improper and should be struck in their entirety:
see Rules of Civil Procedure, R. 53.03(2.1); National Justice Compania Naviera S.A. v.
Prudential Assurance Co. Ltd. (“The Ilkarian Reefer”), [1993] 2 Lloyd’s L.R. 68 (Q.B. (Com.
Ct.)) at 81; Sagl v. Cosburn, Griffiths & Brandham Insurance Brokers Ltd., 2009 ONCA 388,
[2009] O.J. No. 1879, at para. 85; Bedford v. Canada, at paras. 100-3; Gutbir (Litigation
guardian of) v. University Health Network, 2010 ONSC 6394, [2010] O.J. No. 4982, at paras.
21-24.

[97] Much of the affidavit of Dr. Elaine Macdonald is also expert opinion. She has not signed
an acknowledgement of expert’s duty form and has not claimed to be neutral, unbiased or non-
partisan in her evidence. Her evidence shows that she is an advocate for the position of the
applicants. As Dr. Macdonald is not qualified to provide expert opinion, the numerous portions
of her affidavit where she has provided expert opinion (as set out in Schedule A to the Notice of
Motion) are inadmissible and should be struck. While there are portions of her affidavit that do
reflect personal experience, these portions do not add to other material already before the Court,
particularly in the absence of those portions that effectively constitute improper opinion
evidence.

[98] In concluding that the Report of Dr. Macdonald should be struck in its entirety, | also
note that she was mistaken as to the effect of the Decision, and appears to have assumed that the
increase in sulphur production also affected the owverall fuel production at the Suncor refinery.
This increases the risk that much of her affidavit is irrelevant to the effects of the 2010 Decision,
in any event.

[99] One of the fundamental duties of the expert witness in a civil case is to provide
independent assistance to the court by way of objective, unbiased opinion in relation to matters
within the witness’ expertise. An expert witness should not assume the role of advocate. Dir.
Gilbertson, Dr. Keith, and Dr. Macdonald each provide argumentative and speculative
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statements in their affidavits that are put forward in support of the applicants’ position. While
there are, as indicated above, some portions of these affidavits that do reflect personal
experience, these are greatly outweighed by the potentially prejudicial effect that improper
opinion evidence may have. This risk is exacerbated when the affiants are scientists as opposed
to laypersons such as Ms. Lockridge, Ronald Plain, and Wilson Plain.

[L00] Their evidence is inconsistent with the rules for putting expert opinion before the court
and should, accordingly, be struck.

The opinion evidence of Ada Lockridge, Ronald Plain and Wilson Plain

[101] The applicants Ada Lockridge and Ronald Plain, as well as Wilson Plain, another fact
witness, provide opinion in their affidavits on a wide range of topics which relate in particular to
the effects of pollution from the refineries on their community. These witnesses are not qualified
to provide expert opinions on these topics. Their opinion evidence is inadmissible and should be
struck. While Ada Lockridge, for example, may give evidence as to studies she has participated
in and what she has done, she may not give expert evidence as to the results or import of such
studies. For example, at para. 79 of her affidavit, she refers to her involvement in some
investigation into the sex ratio issue:

In our study, we recognized that further study was necessary to pin-point the
cause of the skewed birth ratio and to further study our findings but we pointed
out that an issue existed and that maybe pollution could be the cause.

[102] This paragraph constitutes improper expert opinion, as does a considerable part of the
Lockridge affidavit relating to empirical work that Ms. Lockridge has been involved with. It
goes far beyond a statement that Ms. Lockridge was aware of and concerned about the sex ratio
issue and worried about the cause. The applicants have agreed to delete the following passage
which was the final sentence of para. 79:

Despite the need for additional study, my own personal view given the
comparison between Aamjiwmaang and the control group is that there is only one
difference in lifestyle and that is the fact that we live in Chemical Valley and its
pollution.

[103] Having said that, the applicants’ evidence relating to the fear or uncertainty as to, for
example, cancer rates and statements like “I worry that...”, etc., are potentially relevant to harm
or perception of harm and to disparate impact arguments. Similarly, many of the paragraphs the
respondents object to as “unqualified opinion” are arguably relevant to psychological impact of
the Decision. One such example is found at para. 23 of Ronald Plain’s affidavit:

The effects of long-term cumulative exposure to pollution from all the different
exposure to pollution from all the different sources in Sarnia may be Kkilling me
slowly like death by a thousand cuts, but I can’t pomnt to anyone single source of
pollution or type of pollution that has to stop to protect my health. The fact is that
all of the emissions contribute in a cumulative manner to the health risks to which
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my family, friends, and | are exposed. Adding to the existing pollution burden in
our community increases these risks. Not knowing what specifically is being
emitted and whether the air pollution poses serious health risks at a given time or
location is hugely stressful. Suncor’s increase in production which is at issue is
one of many examples.

[104] To the extent that the content in this paragraph is understood to be opinion evidence
relevant to establishing the state of pollution in the area, | would agree with the respondents that
it is improper. The central point of this paragraph, however, relates to the psychological effects
of pollution in general and uncertainty. It is not feasible to segregate out statements that should
be excluded from those that are arguably admissible, and so it is appropriate that the paragraph
should remain, and the respondents may argue about the issues of admissibility and weight
before the panel.

[105] Not all expressions of opinion are inadmissible on the part of lay witnesses: see Graat v.
R., [1982] 2 S.C.R. 819, 31 C.R. (3D) 289 at p. 305; David M. Paciocco & Lee Stuesser, The
Law of Evidence, 5thed., (Toronto: Irwin Law, 2008).

[106] In considering whether a lay opinion will be admitted, a judge will consider,

...whether the conclusion is one that people with ordinary experience are able to
make. Persons of ordinary experience may be able to estimate the speed of a
motor vehicle, for example, but not the speed of an airplane. A judge will also
consider whether the particular witness has the “experiential capacity” to form the
relevant opinion. A young child will not likely have the ordinary experience
needed to comment even on the speed of a motor vehicle. [Paciocco & Stuesser,
at p. 187.]

[107] In my view, the affiants who reside in the area have the requisite experiential capacity to
opine, for example, on matters like the apparent increase in air pollution when the wind is
blowing from the refineries, subject, of course, to the rules of relevance. They do not have the
requisite capacity to opine, for example, on the effects of particular contaminants on various
health or environmental conditions. Such evidence may only be adduced through proper expert
evidence.

[108] In sum on this issue, the evidence that is clearly improper opinion evidence should be
struck from these affidavits. To the extent that the affidavits refer to fears or uncertainty about
effects of pollution that may be relevant as discussed above, the issue should be left to the panel
hearing the application.  Similarly, not all the opinions expressed by these affiants are
inadmissible as some of them are, at least arguably, within their experiential capacity.

Unattributed Hearsay Evidence

[109] In an application, an affidavit may contain statements of the deponent’s mnformation and
belief with respect to facts that are not contentious, if the source of the information and the fact
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of the deponent’s belief in the information are specified in the affidavit: see Rules of Civil
Procedure, R. 4.06(2) & 39.01(5).

[110] However, statements in affidavits for use on an application that touch on a contentious
matter and do not state the source of the affiant’s information and belief should be struck. It is
essential to the adversarial process that evidence submitted by affiants be under oath or
affirmation, and that the affiant is available to be cross-examined in order to test the reliability of
the evidence. This rule is well established, and “in the face of an objection being taken the Court
may not waive the irregularity’”: see Cameron v. Taylor (1992), 10 O.R. (3d) 277 (Gen. Div.), at
para. 24; Metzler Investment GMBH v. Gildan Activewear Inc., [2009] O.J. No. 3394 (S.C.), at
paras. 33 and 50; Ontario (Attorney General) v. Paul Magder Furs Ltd., [1990] O.J. No. 63
(H.C.J.), at para. 21.

[111] The applicants argue that such evidence, however, may still be admissible under the
principled exception to the hearsay rule, citing R. v. Starr, [2000] 2 S.C.R. 144, at para. 106; R.
v. Khelawon, [2006] 2 S.C.R. 787, at paras. 56-63.

[112] The affidavits of Ada Lockridge, Ronald Plain, and Wilson Plain contain instances where
the afflants do not attribute the source of hearsay statements in respect of contentious facts.
These paragraphs are set out in Schedule A to the Notice of Motion. This evidence is
inadmissible, and should be struck: see Canadian Blood Services v. Freeman, [2004] O.J. No.
4519 (S.C.), at para. 19.

[113] In general, the respondents argue that these paragraphs should be struck on a number of
grounds in addition to unattributed hearsay, such as irrelevance. For example, Ms. Lockridge
states at para. 179 that,

I remember several evacuations from Aamjiwmaang when | was young due to
spills to air. | remember in the early 1970s that there was a massive spill from the
Dow chemical plant, but at that time I didn’t know what had been released or
from where. [...] That specific Dow release killed some of the workers at Suncor
and burned a patch through the bush at Aamjiwmaang. People saw a haze and it
was coming through their windows.  Some people stayed home because they
didn’t have a ride or because they refused to leave. When I started doing
environmental work people would tell me about incidents over the years and
many people spoke about that spill from Dow as something that stuck in their
minds.

Paragraph 20 from Ronald Plain’s affidavit states as follows:

The sirens scare my Kids; my understanding is that they scare all the kids that go
to the daycare because the sirens are right in front of the daycare. There really is
no way to react to them because there is no way to know what a siren means.

[114] The respondents object to these passages on the basis that they contain unattributed
hearsay relating to matters that are contentious, and that are irrelevant as well.
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[115] At para. 38 of his affidavit, Wilson Plain provides the following statement:

To my knowledge, only a handful of people on reserve continue to hunt animals
such as deer. These activities are more and more uncommon because of concerns
about contamination of animals from industrial pollution. In the past decade,
several studies have been conducted of contamination levels on our land and in
the reserve. We have actually been warned by our own hunters, like my brother
Gerald Plain, as well as researchers following one of these studies, not to eat deer
that have spots on their livers, which our own hunters were starting to find.

[116] The respondents submit, and | agree, that these passages contain improper opinion
evidence as well as unattributed hearsay, and that they should be struck for this reason.

[117] The combination of the fact that these statements are unattributed hearsay and that they
have nothing to do with the April 2010 Decision makes the respondents’ arguments that much
stronger.  Although | am inclined to generally resolve questions of relevance in these affidavits,
as discussed above, in favour of the applicants, the combination of factors satisfy me that the
paragraphs set out in Schedule A to the Notice of Motion in relation to unattributed hearsay
should be struck.

Speculative evidence

[118] The respondents submit that a number of paragraphs of the affidavits of Ada Lockridge,
Ronald Plain, Wilson Plain and Dr. Elaine MacDonald contain speculation that should be struck
on the basis that statements that speculate as to the existence of facts that are outside the scope of
the deponent’s information or knowledge are impermissible in an affidavit: see Rules of Civil
Procedure, R. 4.06(2) & 39.01(5); Desjardins v. Mooney, [2001] O.J. No. 697 (S.C.), at para. 4.

[119] The applicants submit that these statements fall into two categories:

First are statements that are not tendered to prove the truth of what they aver, but
rather the fact of the speculation itself For example, in paragraph 122 of Ada’s
Affidavit, she states: | don’t know if there is any correlation between my health
problems and the pollution but 1 often wonder about that. My daughter Felicia
and | are currently participating in a study with University of Michigan professor
Nils Basu, testing my body for contamination. They took samples of my hair,
blood, urine and nails. They also took samples of dust from my house, soil
samples outside my house, and my samples of my drinking water, and my pet
bird’s feathers. They haven’t given me the results yet and I am scared what they
might find.

The second category of statement to which the Respondents object are those that
are tendered to prove the truth of the conclusions therein, which the Applicants
submit are not speculation but permissible lay witness opinion evidence based on
personal observation and experiential capacity. [Applicant’s Factum on the
Motion to Strike the Affidavit Evidence, at para. 68-69.]
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[120] With respect to the first category, | agree with the applicants that some of the impugned
passages, such as the one at para. 122 of Ms. Lockridge’s affidavit, are not proffered for the truth
of the contents of the premise but as evidence of uncertainty and fear. Another example is the
Ronald Plain’s statement that “my fear became a reality in 2010 when I learned that the Ministry
allowed Suncor to increase its production again” (Ronald Plain’s Affidavit, at para. 139). The
point of this passage is the fear of increased pollution.

[121] Other passages, however, such as para. 96 of the Lockridge affidavit, do contain
inadmissible speculation.  Although the applicants have agreed to delete the last sentence of this
paragraph, the entire paragraph speculates that certain studies may not have continued as a result
of government funding decisions. Speculation as to the health impacts of industry in the area are
also inadmissible, except to the extent that the references are made for the purpose of
establishing fear or uncertainty that relates to the 2010 Decision (and/or the disparate impact
argument).

[122] In my view, however, the respondents’ objections on this category are overly broad. For
example, the respondents object to Ms. Lockridge’s statement that some people don’t visit her
because of the pollution as inadmissible speculation as to the reason people do not come to visit
her. While this is true, it could be understood as simply reflecting her interpretation. In my
view, such speculation on the part of a lay witness is likely to be harmless and, properly
considered, may be relevant to the arguments related to desperate impact. This is the sort of
objection that can be best assessed by the hearing panel, in light of the determinations made on
relevance to particular issues at that point.

Argument

[123] It is inappropriate for a witness to provide evidence, whether opinion or otherwise, that
constitutes argument in support of that party’s position on the issues that are to be decided by the
court: see Coote v. Zellers, [2008] O.J. No. 809 (Div. Ct.), at para. 22; Ontario (Ministry of
Natural Resources) v. Ontario Federation of Anglers and Hunters, [2001] O.J. No. 750 (Div.
Ct.), at paras. 21, 26. The respondents submit that there are many paragraphs (approximately 80)
in the affidavits of the applicants and Wilson Plain that contain argument that should be struck.

[124] The applicants submit that a statement is only improperly argumentative when it
contains “a mere statement” of the law, legal opmion, or both. Lay witness opinion evidence
based on personal observation is not, in their view, argument. They also submit that some of the
impugned paragraphs are intended to support arguments about the psychological state of the
applicants, which may be relevant to the issue of disparate impact.

[125] The applicants have, however, agreed to amend many of the paragraphs to which the
respondents agree on this ground in their affidavits and that of Wilson Plain. These deletions or
alterations are clearly set out in the chart appended to their factum.

[126]  Although the respondents have objected to many of the paragraphs they claim contains
impermissible argument on other grounds as well, my review of these paragraphs indicates (as
does the applicants’ factum) that the amendments they propose have been made largely in
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response to the impermissible argument submission. | would not strike any additional
paragraphs on the sole basis that they constitute impermissible argument.  Some of the
paragraphs which the respondents identify, however, may constitute improper opinion evidence
or impermissible hearsay and should be struck on those grounds, as discussed above.

[127] In coming to this conclusion on this point, I take into consideration the applicants’
submissions that some of these paragraphs may be relevant to the psychological state of the
applicants or the impact of existing pollution on their community. One example is para. 13 of
Ronald Plain’s affidavit, which states that “I am compelled to deal with this huge threat to the
future of the community”. While such a statement is clearly argument (that there is such a
threat), it is more of a statement of belief and determination. Such statements are not, in my
view, prejudicial to the respondents because a court is unlikely to rely on such a statement in
determining issues (other than psychological state and disparate impact, to the extent that it
considers them to be relevant). | also take into account the fact that the impugned statements are
made in the lay affidavits. There is little or no danger, in my view, that a court will be
influenced by such impermissible argument.

[128] In Ontario Federation of Anglers and Hunters, the impugned affidavit argument which
the court struck was filed by as expert evidence. In Coote, the affidavit evidence was filed by the
self-represented party and accordingly may be understood to have represented a real risk that the
line between evidence and legal argument would be confused. This is not the case in the present
case. Moreover, many of the impugned paragraphs are also challenged on other grounds such as
relevance which may be raised again before the panel.

Conclusion on the Motion to Strike Affidavit Evidence

[129] In the foregoing discussion, | have concluded that some of the evidence tendered is
inadmissible and should be struck, although the decisions on admissibility and weight with
respect to much of it should be left to the panel for the reasons I have set odt.

[130] While | have real doubts as to the admissibility of much of the evidence on many of the
grounds raised, especially relevance, striking the affidavits to the extent the respondents request
would disrupt the narratives set out in the affidavits, making it harder, not easier, for the panel to
understand the evidence. This is particularly true with respect to the affidavits submitted by the
applicants themselves, and Wilson Plain as members of the community allegedly affected. In
addition, general context and narrative is permissible, and this line is difficult to draw in a
preliminary motion.

[131] One must keep the dual principles emerging from Sierra Club and similar cases in
mind. On the one hand, it is important to define the scope of the application properly to avoid
the proliferation of issues, and to ensure the record filed reflects the issues properly before the
court. On the other hand, it is not for a motion judge to usurp the role of the hearing panel in
determining the merits of the application. Where there is doubt concerning the admissibility of
some or all of a given affidavit, it is best to err on the side of caution and not strike the material
from the record.
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[132] Moreover, as | have outlined, it will be necessary to make some determinations on the
merits in order to finally determine the relevance of much of this evidence. For example, the
determination of whether the applicants can establish sufficient risk of harm caused by the 2010
Decision to trigger the Charter violations they allege will, in turn, affect the relevance of
significant quantities of the evidence that the applicants argue is relevant to issues of disparate
impact.

[133] The applicants ask for leave to amend their affidavits with respect to the portions struck.
The applicants rely on Rule 25.11 of the Rules of Civil Procedure:

The court may strike out or expunge all or part of a pleading or other document
with or without leave to amend, on the ground that the pleading or other
document,

(@  may prejudice or delay the fair trial of the action;
(b)  is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court.

[134] The applicants submit that any delay or prejudice to the respondents will not be
significant because they have yet to file their responding material to the application (as opposed
to the considerable material they filed on these motions). The respondents strenuously object on
the basis that such amendments, at this stage, will only serve to extend and further complicate an
already unwieldy (and, they argue, misconceived) proceeding.

[135] | would grant leave to amend only to the extent that the applicants have set out such
amendments in the chart attached to their responding factum to the Motion to Strike Affidavit
Evidence. Some of these are amendments, and some are deletions. | see no need to grant leave
to amend the affidavits beyond this.

[136] Permission to amend, or to file additional material at this stage, beyond those which the
applicants had already agreed to, will only serve to protract and complicate an already protracted
and complex proceeding.

I, PROTECTIVE COSTS ORDER

[137] The applicants move for a protective costs order insulating them, absent improper
conduct during this litigation, from adverse costs if the application for judicial review is
ultimately unsuccessful. They submit that the application,

...is a public interest case that raises important questions regarding the application
of the Charter, protection of human health from exposure to cumulative emissions
of contaminants associated with serious health risks, and the manner in which the
Government Respondents approve releases of contaminants to air under the
[EPA].
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[138] They argue that the nature of this case is one with significant implications for other
Ontario communities located in industrial pollution “hot spots”. They also submit that their
claims are prima facie meritorious in nature and that these considerations, along with their
limited financial means and the disparity in means between them and both respondents, justifies
a protective costs order in their favour.

[139] The applicants also submit that the non-financial costs of pursuing this application
compound the impacts they have already suffered from living in Chemical Valley, and in
particular, maintain that the possibility of an adverse costs award contributes to their already
high level of stress and anxiety caused by living in Chemical Valley. The applicants argue that
the test for obtaining a costs immunity order should be less stringent than that applicable to an
interim or advance costs order as it is less drastic.

[140] The respondents counter that no Ontario court has made a protective costs order, citing
Farlow v. Hospital for Sick Children, 2009 CanLIl 63602 (ON S.C.), and they argue that the
circumstances in this case do not warrant such an exceptional award. In particular, they submit
that this is not a case where, absent such an order, access to justice will be impaired, because
Ecojustice is representing the applicants pro bono, and so the application may proceed whether
such an order is granted or not.

[141] In addition, they submit that the applicants have not established that the case is one of
sufficient prima facie merit to justify the relief sought. They also submit that because the
application, properly scoped, concerns only the April 2010 Decision, it is unlikely that the case
will have much useful precedential value in other cases. They also point to the fact that this
application has been brought in the personal capacities of the applicants and not by the
Aamjiwmaang First Nation, and there is no evidence that band members or the Band Council
support the application.

[142] The respondents also argue that, unlike the case of British Columbia v. (Minister of
Water, Land and Air Protection) v. Okanagan Indian Band, 2003 SCC 71, [2003] 3 S.C.R. 371,
there are no special circumstances that justify such an exceptional award. They emphasize that a
protective costs order as sought would mean that the applicants would have little incentive to
ensure that the litigation proceeds in an efficient and just matter. While the order as sought
would only apply “absent mmproper conduct”, it is appropriate for courts to use costs to
discourage unnecessary steps or conduct that unnecessarily complicates the litigation even if not
rising to the level of being “improper’”: Fellowes, McNeil v. Kansa General Insurance Co,
[2006] O.J. No. 5130 (S.C.). By way of example, the Government respondents submit that it is
not appropriate to insulate the applicants from costs associated with the filing of large amounts
of material which, they allege, is irrelevant to the determination of the application.

[143] The Government respondents state that while they are not prepared to undertake not to
seek a costs award, they will not seek to collect on any cost award other than an award ordered
for improper or clearly unnecessary steps in the proceeding of the sort that would attract a cost
award under Rule 57.01(1)(e), (f) and (g).
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[144] Suncor submits that it is a private litigant “who has been dragged into this litigation
despite its best efforts to comply with the existing law...” and argues that it is unfair that it
should effectively be punished with such an order.

The Law

General Principles

[145] In the usual case, costs are awarded to the prevailing party after judgment has been given.
It has long been recognized that this general rule reflects a number of policy considerations,
which include but are not restricted to the principle of indemnification of a successful party:

The principle of indemnification, while paramount, is not the only consideration
when the court is called on to make an order of costs; indeed, the principle has
been called "outdated" since other functions may be served by a costs order, for
example to encourage settlment, to prevent frivolous or vexations [sic] litigation
and to discourage unnecessary steps. [Mark M. Orkin, The Law of Costs, 2nd
ed., (Aurora, Ont.: Canada Law Book, 1987) (loose leaf), at p. 2-24.2.]

[146] It is clear that the court has jurisdiction to order costs that do not follow this general rule,
and there are many illustrations of cases where such costs awards have been made and upheld,
see, e.9., B.(R) v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315. There,
the applicants, who were Jehovah’s Witnesses, had unsuccessfully argued that their Charter
rights had been violated when a blood transfusion was administered to their baby daughter over
their objections.  The intervening Attorney-General was ordered to pay the applicants’ costs
despite succeeding in the application.

[147] As the Supreme Court of Canada has ruled in cases such as Okanagan and Little Sisters
Book and Art Emporium v. Canada (Commissioner of Customs and Revenue), 2007 SCC 2,
[2007] 1 S.C.R. 38, one of the exceptional orders that may be available which derogate from the
general costs rule is an advance or interim costs award. In Little Sisters, Bastarache and LeBel JJ.
(at para. 40) noted that creative costs awards, such as adverse costs immunity, may be available
in special circumstances.

[148] Although no Ontario court appears to have issued a protective costs order, there is a
limited practice in England of doing so. In R. (on the application of Corner House Research) v.
Secretary of State for Trade and Industry, [2005] 4 All ER. 1 (D.A. (Civ. Div.)), the Court of
Appeal indicated that such an order could be appropriate in exceptional circumstances where the
court is satisfied that:

@ The issues raised are of general public importance;
(b) The public interest requires that those issues should be resolved;

(©) The applicant has no private interest in the outcome of the case;
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(d) Having regard to the financial resources of the applicant and the respondent(s)
and to the amount of costs that are likely to be involved, it is fair and just to make
the order; and

(e) If the order is not made, the applicant will probably discontinue the proceedings
and will be acting reasonably in so doing.

[149] In Corner House, the applicant sought judicial review of a decision of the Secretary of
State for Trade and Industry amending the procedures of the Export Credits Guarantee
Department (“ECGD”) of the Department of Trade and Industry, and the ECGD’s standard
forms relating to bribery, corruption and money laundering. The applicant was an educational,
research and campaigning organization with a particular interest and involvement in the role of
export credit agencies in the prevention of corruption and bribery in international business
transactions. The grounds for the claim were, inter alia, that the defendant had failed to consult
the claimant or other interested organizations before effecting far-reaching changes to the
ECGD’s anti-bribery and anti-corruption procedures, although it had consulted with its corporate
customers and their representatives. Corner House claimed that the failure to consult was a
serious breach of basic public law standards of faimess and the ECGD’s own published
consultation policy.

[150] In Farlow, Herman J., having reviewed Ontario case law on the point, noted that there is
no specific provision in Ontario providing for Costs Protection Orders, and continued as follows
at para. 89 of her reasons:

However, areview of the more recent cases, in particular, and the references by

the Supreme Court and the Ontario Court of Appeal to the availability of a costs

immunity award, as well as a consideration of the court’s broad costs discretion,

leads me to conclude that the granting of costs immunity, while exceptional, may
be considered in an appropriate case.

[151] In considering what an appropriate case might be in Ontario for such an award, Herman
J. suggested that the criteria that the Supreme Court of Canada has established for advance or
interim costs award may be useful. In Okanagan, the Court set out the following conditions at
para. 40:

@ The party seeking interim costs genuinely cannot afford to pay for the litigation
and no other realistic option exists for bringing the issues to trial;

(b) The claim is prima facie meritorious; it would be contrary to the interests of
justice for the opportunity to pursue the case to be forfeited just because the
litigant lacks financial means; and

(©) The issues are of public importance and have not been resolved in previous cases.

[152] These conditions were further refined in Little Sisters, at paras. 39 to 44, as follows:
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@ The injustice that would arise if the application is not granted must relate to both
the individual applicant and to the public.  This does not mean, however, that
every case of interest to the public will satisfy the test.

(b) An advance costs award must be an exceptional measure. The applicant must be
able to demonstrate attempts to obtain private funding and, if not impecunious,
must commit to making a contribution. The court should also consider different
kinds of costs mechanisms.

() There would be no injustice if the issue could be settled or the public interest
satisfied without an advance costs award.

(d) If an advance costs order is made, the litigant must relinquish some control over
how the litigation proceeds.

[153] The criteria in the U.K., as well as Nova Scotia and Newfoundland, where protective
costs award are provided for in the rules of court, suggest other factors to be taken into account
as well:

@ Whether the applicant’s financial circumstances are such that the applicant would
probably not proceed absent such an order;

(b) The extent to which the public has an interest in the issues being litigated; and

(©) The potential impact of such an award on the other parties. [Farlow, at para. 95-
96.]

Analysis

[154] At the outset, | am satisfied that the considerations articulated by the Supreme Court of
Canada in Okanagan and Little Sisters, as well as the additional factors set out by Herman J. in
Farlow, are useful guidelines to be considered with respect to protective costs orders.

[155] The applicants submitted that the Okanagan and Little Sisters considerations should not
be applied to a protective costs order because such an order is less onerous on the party subject to
the order. Corner House and Farlow both recognize the similarity in principle between interim
costs orders and protective costs orders, although the considerations as set out above are
modified to some extent. The owverarching point, repeatedly emphasized in all the case law, is
the exceptional nature of such orders. While a protective costs order does not require the
immediate outlay of cash, it does have the effect of undermining the usual incentive on the party
obtaining such an order to consider the prospects of success in making decisions in relation to the
litigation. The particular considerations or guidelines, in part, serve to reinforce this point.

[156] In my view, the three considerations articulated in Farlow do incorporate the appropriate
guidelines or considerations articulated in Okanagan and Little Sisters. These considerations do
not support the costs order sought by the applicant in this case for the following reasons.
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[157] First, I am not satisfied on the evidence that the applicants’ financial circumstances are
such that they would probably not proceed if the costs order sought is not granted. Ecojustice is
representing the applicants pro bono. While there is no doubt that the applicants are of modest
means, this is not a case in which the applicants do not have access to justice in the sense that
they cannot afford to continue the litigation without the order.

[158] The applicants argue, however, that they are unable to bear the risk of an adverse costs
order in the event that they are unsuccessful, and submit further that the anxiety surrounding
such a possibility compounds the psychological stress to which they are also subject. They also
submit that the respondents are better able to absorb the costs associated with this litigation.
From a financial perspective, that is no doubt true as a relative matter.

[159] However, the Government respondents indicate that while they would seek a costs award
if successful, they would not “seek to collect on any cost award against the applicants in this
application, except an award ordered for improper or clearly unnecessary steps in the
proceeding...” (emphasis in original). While | do not doubt that the possibility of an adverse
costs order vis-a-vis Suncor is stressful, this is not, in itself, sufficient to satisfy this
consideration on these facts. Moreover, the argument that the stress the applicants suffer in this
regard compounds the effects of living in Chemical Valley begs the question of whether or why
Suncor should bear the costs, when no determination has been made in the merits of the
argument whether there is or can be any lnk between the 2010 Decision mnvolving Suncor’s
sulphur plant, and the harm or risk of harm about which the applicants complain.

[160] Second, the court must consider the extent to which the public has an interest in the
litigation.  This involves a consideration not only of whether there are public interests at stake in
a general sense, but whether it is in the public interest that the litigation be pursued: see, for
example, Friends of the Greenpeace Alliance v. Ottawa (City), 2011 ONSC 472, 2011
CarswellOnt 315 (Div. Ct). The question of whether the claim has prima facie merit is related
to this, because it cannot be in the public interest to pursue clearly groundless litigation that is
doomed to fail. The issues of public interest, public importance, and prima facie merit are thus
relevant to the owverall question of whether an injustice would result if the case could not be
litigated.

[161] There can be no question that this case involves issues of public interest. Having said
that, however, the fact that a claim asserts Charter rights or involves matters of some public
interest does not necessarily satisfy this criteria: see Farlow. The matter must be of public
importance.

[162] The issue in this judicial review application is very narrow. It concerns an administrative
decision concerning sulphur production within an envelope of production that had previously
been approved following public consultation. The level of sulphur production authorized by the
April 2010 Decision had already been approved in 2004 following a process that had involved
public consultation (with respect to which the applicants had, though notified, not participated).
The consequences of success would be the quashing of the April 2010 Decision and would not
affect general emissions from the refinery, and could not generally impose a cumulative effects

2012 ONSC 2316 (CanLll)



assessment into the regulatory process, though the applicants and Ecojustice advocate on behalf
of such change.

[163] This is very different, for example, from the Corner House decision of the English Court
of Appeal. There, the applicants sought judicial review of a decision which had imposed far-
reaching changes to the ECGD’s anti-bribery and anti-corruption procedures. The consequences
of quashing such a decision as that carry very important public interest effects.

[164] Similarly, in Okanagan, the issue was whether the four respondent Bands had aboriginal
title to the land and were entitled to log them, as they had begun to do. The Bands filed a notice
of constitutional question challenging ss. 96 and 123 of the Forest Practices Code of British
Columbia Act, R.S.B.C. 1996, c. 159, as conflicting with their constitutionally protected
aboriginal rights after the after the Minister of Forests issued stop work orders and commenced
proceedings to enforce the orders. The issues, and the direct results of the litigation, were of
public interest and of great importance to the applicants. The issue there was a logging regime
vis-a-vis the Bands.

[165] 1 would also note that it is not clear to me that this case is prima facie meritorious in the
sense that the Supreme Court of Canada discussed this issue in Little Sisters, although it is not, in
my view, a frivolous application. As discussed earlier in these reasons in relation to the
applications to strike, the applicants must show a causal connection between the impugned
Decision and the harms or risks of harm they allege that they have suffered. Without prejudging
the hearing of the application on its merits, it is not immediately clear on a prima facie basis that
the relevant evidence before the court on this issue can establish that.

[166] This point illustrates the reason for considering both public importance and merits as part
of the considerations for exceptional costs orders such as the one sought here. The order sought
here would undermine one of the fundamental policies which underlie the usual costs order,
which is to create an incentive for litigants to consider the merit of the cases they bring.

[167] In this case, while the issues are of public interest in broad sense, the narrow nature of the
impugned decisions and the limited remedy available in a judicial review application lead to the
conclusion that the application does not have sufficient public importance to justify such an
exceptional costs order. It cannot be said, in my view, that an injustice would result if this case
could not be litigated.

[168] In addition, the fact that the applicants are not bringing this judicial review application in
a representative capacity is relevant to the public interest consideration. There is no evidence as
to the position of the Band or of the members of the community as a whole with respect to this
particular application. While | would not consider this factor, in itself, to be fatal to this motion,
it would in general be easier to meet the public interest and public importance components of the
test if it were clear that the community which is, according to the application, so profoundly
affected, supported it. This is in no way a reflection on the individual applicants, who have
clearly worked tirelessly on the broader issues underlying this application with the entire
community in mind.
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[169] The third consideration mentioned in Farlow particular to protective costs orders is the
potential impact on the other parties.

[170] While the Government respondents oppose the order sought, the impact upon it would
arguably not be great because it has undertaken not to enforce a costs order, absent unreasonable
conduct on the applicants’ part as discussed above.

[171] Suncor, however, is in a different position. It is a private party, as was the hospital
respondent in Farlow. Suncor submits that it,

...has been dragged mto this litigation despite its best efforts to comply with the
existing law, and has been threatened with irreparable harm and the closure of its
refinery. Suncor had conducted itself in a reasonable manner throughout. It is
unfair that Suncor should be punished with a costs order. [Suncor, Protective
Costs Order Factum, at (para. 4(f).]

[172] Suncor argues that the application is based upon extensive irrelevant and inadmissible
evidence, and the erroneous assumption that the April 2010 orders permitted Suncor to increase
production of fuel products (and related contaminant emissions) from the refinery.

[173] As discussed earlier, 1 have concerns about the admissibility of a considerable amount of
the affidavit evidence filed, but have concluded that much of it should be left for the hearing
panel to determine. In the meantime, Suncor (and the Government respondents) have not yet
filed their responding material to the application. The issues in this application, and particularly
the extent to which they may involve earlier approvals upon which Suncor has relied over the
years, are very important to it. While Suncor has not filed evidence relating to its anticipated
costs in this application, the indications, based on this application, are that they will be
considerable.

[174] The consequences of the order sought would be to force Suncor, a private party, to bear a
large part of the costs of this litigation, no matter what the outcome on the merits. This is not
justified as a preliminary decision in the present circumstances.  There is no allegation
whatsoever of wrongdoing on its part, as the applicants themselves note. The applicant’s real
concern is with the fact that the regulatory framework does not require the consideration of
cumulative effects. As Suncor notes, it has been required to defend this application although the
relief is not sought directly from it.

[175] In these circumstances, there are other alternatives to the traditional costs award that
could be considered at the end of the litigation. A court might not grant costs to the respondents,
even if they are successful. It might grant costs to the respondent only with respect, for example,
to costs increased by the filing of material it concluded to be irrelevant or otherwise improper.
On the other hand, as B.(R.) demonstrates, it would be open to a court to order either or both
respondents to pay the applicants’ costs even if it was not successful. The point, however, is that
this determination is most properly made following the resolution of the application so that the
court may consider all relevant factors. | note that a number of the cases upon which the
applicants rely in support of exceptional costs orders are cases in which such orders have been
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made at the end of the litigation: see e.g. Incredible Electronics Inc. v. Canada (Attorney
General) (2006), 80 O.R. (3d) 723 (S.C.).

[176] In sum, the fact that the applicants have pro bono representation, the public interest
considerations as | have outlined them, as well as the potential effect of this award on Suncor,
satisfy me that this is not a case that warrants such an exceptional award. The risk that the
applicants will decide not to proceed does not justify undermining the usual costs incentive on
litigants to carefully consider the merits of their claims and the particular manners in which they
are made. | am unable to conclude that an injustice would result if this case could not be
litigated. Moreover, such an award in these circumstances would not justify the impact that it
would have on Suncor, irrespective of the ultimate results of the litigation. This is particularly so
when the court, following the hearing of the application, will have ample discretion to fashion an
award that is fair and appropriate, and which considers at that time, all the policies underlying
costs awards.

[177] For these reasons, the application for a protective cost order is dismissed.

IV. CONCLUSION

As set out above, the motion to dismiss the application is dismissed. The application to
strike evidence is allowed to the extent set out in these reasons above, and otherwise dismissed
without prejudice to the respondent’s right to contest the admissibility before the hearing panel
The motion for a protective costs order is dismissed.

V. COSTS

If the parties are unable to agree as to the costs at these motions, they may file written
submissions with the court within 45 days on a timetable to be agreed upon by themselves,
failing which they may seek further direction from the court.

Harvison Young J.
Released:
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Federal Court of Appeal, Dawson, de Montigny and
Woods JJ.A.—Vancouver, October 2-5, 10, 12-13, 2017;
Ottawa, August 30, 2018.

Aboriginal Peoples — Duty to consult — Judicial review of
National Energy Board’s report recommending that Governor
in Council approve proposed expansion of Trans Mountain
pipeline system, of Governor in Council’s Order in Council
P.C. 2016-1069 wherein Governor in Council directing Board
to issue certificate of public convenience and necessity approv-
ing construction, operation of expansion project — Respondent
Trans Mountain Pipeline ULC (Trans Mountain) owning ex-
isting pipeline system — Board assessing project pursuant
to National Energy Board Act, s. 52 — Governor in Council
satisfied that consultation process consistent with honour of
Crown, that Aboriginal concerns, interests appropriately ac-
commodated — Crown consultation broken down into four
phases, including consideration by Governor in Council
once in receipt of report (Phase IlI) — Board issuing num-
ber of decisions, including hearing order, “scoping” decision
defining “designated project” to be assessed — Applicant
Tsleil-Waututh Nation challenging hearing, scoping deci-
sions — Several applicants arguing that Gitxaala Nation v.
Canada (Gitxaala) manifestly wrong in deciding that Board s
report not justiciable — Whether report of Board judicially
reviewable — Whether Canada consulting adequately with
Indigenous applicants — No error in Gitxaala warranting de-
parture from its analysis — Project herein correctly assessed
under legislative scheme analyzed in Gitxaala — Consultation
framework reasonable — Canada not breaching duty to con-
sult by selecting four-phase consultation process — However,
Canada's execution of Phase III unacceptably flawed, falling
short of prescribed standard — Canada required to do more
than receive, understand concerns of Indigenous applicants
— Required to engage in considered, meaningful two-way di-
alogue — Canada's representatives only listening, recording,
transmitting Indigenous concerns — Meaningful dialogue
prerequisite for reasonable consultation — Phase Il allowing
Indigenous applicants to dialogue with Canada — Canada
not confined to Board's findings — Reliance on Board’s pro-
cess not allowing Canada to rely unwaveringly upon Board's
findings, recommended conditions — Canada required to di-
alogue meaningfully about concerns raised — Inadequacies
of consultation process flowing from limited execution of
Crown’ mandate — Canada unwilling to meaningfully dis-
cuss, consider flaws in Board’s findings — Order in Council
P.C. 2016-1069 quashed — Certificate of public convenience
and necessity rendered null — Project approval remitted to
Governor in Council — Applications for judicial review of
Board's report dismissed; applications for judicial review of
Order in Council P.C. 2016-1069 allowed.

Cour d’appel fédérale, juges Dawson, de Montigny
et Woods, J.C.A.—Vancouver, 2 au 5, 10, 12 et 13 oc-
tobre 2017; Ottawa, 30 aott 2018.

Peuples autochtones — Obligation de consulter — Controle
Judiciaire visant le rapport dans lequel [’Olffice national de
[’énergie a recommandé que le gouverneur en conseil approuve
le projet d’agrandissement du réseau pipelinier Trans Mountain,
et le décret C.P. 2016-1069, par lequel le gouverneur en conseil
a enjoint a [’Office de délivrer un certificat d utilité publique
pour la construction et [’exploitation du projet d’agrandisse-
ment — La défenderesse Trans Mountain Pipeline ULC (Trans
Mountain) détient le réseau pipelinier actuel — L’Office a éva-
lué le projet en vertu de l’art. 52 de la Loi sur [’Office national
de [’énergie — Le gouverneur en conseil était convaincu que le
processus de consultation était compatible avec ["honneur de la
Couronne et que les préoccupations et intéréts des Autochtones
avaient fait I'objet de mesures d’accommodement appropriées
— La consultation de la Couronne a comporté quatre étapes,
dont I'examen par le gouverneur en conseil aprés réception
du rapport (étape 11I) — L’ Olffice a rendu plusieurs décisions,
dont une ordonnance relative a [’audience et une décision sur
la détermination de la portée du projet, dans laquelle |'Office
a défini le « projet désigné » et a énumeéré les éléments a éva-
luer — La demanderesse, la Tsleil-Waututh Nation, a contesté
I"ordonnance relative a I’audience et la décision relative a la
portée — Plusieurs demandeurs ont fait valoir que la conclu-
sion, dans [’arrét Nation Gitxaala c. Canada (Gitxaala), selon
laquelle le rapport de I'Office n était pas susceptible de contréle
Judiciaire, était manifestement erronée — Il s agissait de savoir
si le contréle judiciaire du rapport de I’Office était permis — 1l
s agissait aussi de savoir si le Canada a consulté adéquatement
les demandeurs autochtones — Il n’y avait aucune erreur dans
l'arrét Gitxaala justifiant que ’on s écarte de I’analyse qui y
est exposée — Le projet dans la présente affaire a été évalué
a juste titre au regard du régime législatif analysé dans |'arrét
Gitxaala — Le cadre de consultation était raisonnable — Le
Canada n’a pas manqué a son obligation de consulter en adop-
tant un processus de consultation en quatre étapes — Toutefois,
I’exécution par le Canada de [’étape 111 était lacunaire au point
d’en étre inacceptable et insuffisante pour respecter la norme
¢établie — Le Canada n’était pas simplement tenu de recueillir
et de comprendre les préoccupations des demandeurs autoch-
tones — 1l devait prendre part a un véritable dialogue réfléchi
— Les représentants du Canada se sont contentés d’écouter et
de consigner les préoccupations des demandeurs autochtones
et de les transmettre — Des consultations raisonnables sont
subordonnées a la tenue d’un véritable dialogue — L étape 111
permettait aux demandeurs autochtones d’établir un dialogue
avec le Canada — Le Canada n’était pas lié par les conclusions
de I’Office — Le Canada pouvait s’en remettre au processus de
I"Office, mais il n’était pas tenu d’adopter d’office les conclu-
sions et conditions recommandées par [’'Office — Le Canada
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Energy — National Energy Board report recommending that
Governor in Council approve proposed expansion of Trans
Mountain pipeline system, receiving direction from Governor in
Council (Order in Council P.C. 2016-1069) to issue certificate
of public convenience and necessity approving construction,
operation of expansion project — Board assessing project pur-
suant to National Energy Board Act, s. 52 — Several applicants
arguing, inter alia, that Gitxaala Nation v. Canada (Gitxaala)
manifestly wrong in deciding that Board s report not justiciable
— Board breaching requirements of procedural fairness; fail-
ing to decide certain issues, alternatives to Westridge Marine
Terminal — Whether report of Board judicially reviewable —
Whether Governor in Council’s decision should be set aside,
specifically, whether Governor in Council erring in determin-
ing that Board’s report qualifying as report; whether Boards
process procedurally fair — No error in Gitxaala warranting
departure from its analysis — Not stated therein that only “de-
cisions about legal or practical interests” reviewable — Project
herein correctly assessed under legislative scheme analyzed in
Gitvaala — Governor in Council required to consider deficien-
cies in report — If Governor in Council s decision is based upon
materially flawed report, decision may be set aside — Governor
in Council can act only if “report” before it — Materially de-
ficient report not such a report — Board report not justiciable
— Judicial review applications challenging report dismissed —
Duty of fairness not breached by Board’s decisions not to allow
oral cross-examination, full oral hearing — Board not required
to facilitate interested party s independent assessment of project
— Board's approval process not contrary to legislative scheme
— Approval process not impermissibly deferring determina-
tions post-judgment — Principle of functus officio having less
application to Board.

était tenu d’engager un véritable dialogue au sujet des préoc-
cupations soulevées — Les lacunes du processus de consultation
ont découlé de I'interprétation stricte du mandat de la Couronne
— Le Canada était réticent a discuter véritablement et a envi-
sager la possibilité de lacunes dans les conclusions de I'Office
— Décret C.P. 2016-1069 annulé — Certificat d utilité publique
annulé — La question de [’approbation du projet est renvoyée
au gouverneur en conseil — Demandes de contréle judiciaire du
rapport de I'Office rejetées; demandes de contréle judiciaire du
décret C.P. 2016-1069 accueillies.

Energie — L’Office national de [’énergie a recommandé dans
son rapport que le gouverneur en conseil approuve le projet
d’agrandissement du réseau pipelinier Trans Mountain et a été
enjoint par le gouverneur en conseil (décret C.P. 2016-1069)
de délivrer un certificat d’utilité publique pour la construc-
tion et [’exploitation du projet d’agrandissement — L’Olffice
a évalué le projet en vertu de I'art. 52 de la Loi sur [’Office
national de I’énergie — Plusieurs demandeurs ont fait valoir
notamment que la conclusion, dans [’arrét Nation Gitxaala c.
Canada (Gitxaala), selon laquelle le rapport de |’ Office n’était
pas susceptible de contréle judiciaire, était manifestement er-
ronée — L’ Office a manqué a [’équité procédurale; il n’a pas
tranché certaines questions et il n’a pas envisagé des solutions
de rechange au terminal maritime Westridge — Il s agissait de
déterminer si le contréle judiciaire du rapport de |'Office était
permis — 1l s agissait aussi de savoir si la décision du gouver-
neur en conseil devait étre annulée, plus particulierement, si le
gouverneur en conseil a commis une erreur lorsqu’il a conclu
que le rapport de ['Office constituait un rapport en bonne et
due forme; si le processus de I'Olffice était équitable sur le plan
de la procédure — Il n’y a aucune erveur dans I’arrét Gitxaala
qui justifie que ’on s écarte de I’analyse qui y est exposée — La
Cour n’y a pas affirmé que seule une « décision sur des intéréts
Juridiques ou pratiques » est susceptible de contréle judiciaire
— Le projet dans la présente affaire a été évalué a juste titre au
regard du régime législatif analysé dans ['arrét Gitxaala — 1!
incombait au gouverneur en conseil d’examiner toute lacune
dans le rapport — Si la décision du gouverneur en conseil re-
pose sur un rapport qui comporte d’importantes lacunes, elle
peut étre annulée pour ce motif — Le gouverneur en conseil
ne peut agir que s’il dispose d’un « rapport » — Un rapport
qui comporte des lacunes importantes ne constitue pas un tel
rapport — Le contréle judiciaire du rapport de I’Office n’était
pas permis — Les demandes de contréle judiciaire contestant
le rapport ont été rejetées — Les décisions de I'Office de ne
pas permettre de contre-interrogatoires oraux et des audiences
complétes n’ont pas violé I’obligation d’équité — L’Office n’est
pas tenu de faciliter la tenue d 'une évaluation indépendante du
projet par une partie intéressée — Le processus d approbation
de I'Office n’était pas contraire au régime législatif — Le pro-
cessus d’approbation ne reportait pas de fagcon inacceptable
certaines conclusions a une date ultérieure au jugement — Le
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Environment — National Energy Board report recommend-
ing that Governor in Council approve proposed expansion
of Trans Mountain pipeline system, receiving direction from
Governor in Council (Order in Council P.C. 2016-1069) to is-
sue certificate of public convenience and necessity approving
construction, operation of expansion project — Board conduct-
ing environmental assessment under Canadian Environmental
Assessment Act, 2012 — Applicants asserting, inter alia, that
Board failing to assess project-related marine shipping under
Canadian Environmental Assessment Act, 2012; erring in its
treatment of Species at Risk Act — Whether Board erring by
concluding that Species at Risk Act, s. 79 not applying in con-
sidering effects of project-related marine shipping — Board's
report adequate for purpose of informing Governor in Council
about effects of project-related marine shipping on Southern
resident killer whales, their use by Indigenous groups — Board
erring by unjustifiably excluding project-related marine ship-
ping from project’s description — Failure to apply s. 79 also
unjustified — Board's consideration of project’s impact on
Southern resident killer whale not complying with s. 79 ob-
ligation — Board giving no consideration in report to fact
recommending approval without measures to protect Southern
resident killer whale — Governor in Council lacking neces-
sary information to make decision — Board's report not kind
of “report” arming governor in Council with appropriate
information.

Practice — Pleadings — Motion to Strike — National Energy
Board report recommending that Governor in Council approve
proposed expansion of Trans Mountain pipeline system, receiv-
ing direction from Governor in Council (Order in Council P.C.
2016-1069) to issue certificate of public convenience and ne-
cessity approving construction, operation of expansion project
— Respondent Trans Mountain Pipeline ULC (Trans Mountain)
owning existing pipeline system — Applicants commencing
applications challenging Board's report — Trans Mountain
seeking to strike notices of application on basis that Court in
Gityaala Nation v. Canada (Gitxaala) concluding applications
for judicial review not lying against reports made pursuant to
s. 52 — Applicants arguing Gitxaala wrongly decided on that
point — Whether Trans Mountain's motion to strike having
merit — Motion to strike dismissed — Motions to strike un-
necessarily delaying expeditious determination of application
— Justice better served by allowing Court to deal with all is-
sues raised by application.

principe du dessaisissement s applique dans une moindre me-
sure a ’Office.

Environnement — L’Office national de [’énergie a re-
commandé dans son rapport que le gouverneur en conseil
approuve le projet d’agrandissement du réseau pipelinier
Trans Mountain et a été enjoint par le gouverneur en conseil
(décret C.P. 2016-1069) de délivrer un certificat d utilité
publique pour la construction et [’exploitation du projet
d’agrandissement — L’Office a effectué une évaluation en-
vironnementale en application de la Loi canadienne sur
l’évaluation environnementale (2012) — Plusieurs deman-
deurs ont fait valoir notamment que I’Office n’a pas évalué le
transport maritime associé au projet sous le régime de la Loi
canadienne sur ['évaluation environnementale (2012); qu’il a
mal interprété la Loi sur les espéces en péril — Il s’agissait
de savoir si I’Office a commis une erreur lorsqu’il a conclu
que l'art. 79 de la Loi sur les espéces en péril ne s appliquait
pas a son examen des effets du transport maritime associé au
projet — Le rapport de [’ Office était suffisant pour informer le
gouverneur en conseil des effets du transport maritime lié au
projet sur les épaulards résidents du sud et ['utilisation de cette
ressource par des groupes autochtones — L’Office a commis
une erreur en excluant de fagon injustifiable le transport mari-
time lié au projet de la définition de ce dernier — Le défaut
d’appliquer [’art. 79 était également injustifié — L’ examen par
["Office de I'incidence du projet sur I'épaulard résident du sud
n’a pas satisfait a son obligation au titre de [’art. 79 — Son
rapport était muet sur le fait qu’il a recommandé I’ approbation
du projet sans imposer des mesures pour protéger | 'épaulard
résident du sud — Le gouverneur en conseil ne disposait pas
de 'information nécessaire pour prendre une décision — Le
rapport de [’Office ne constituait pas un « rapport » qui pou-
vait fournir au gouverneur en conseil les renseignements dont
il avait besoin.

Pratique — Actes de procédure — Requéte en radiation —
L’Office national de [’énergie a recommandé dans son rapport
que le gouverneur en conseil approuve le projet d’agrandisse-
ment du réseau pipelinier Trans Mountain et a été enjoint par
le gouverneur en conseil (décret C.P. 2016-1069) de délivrer
un certificat d’utilité publique pour la construction et [’exploi-
tation du projet d’agrandissement — La défenderesse Trans
Mountain Pipeline ULC (Trans Mountain) détient le réseau
pipelinier actuel — Les demandeurs ont institué des actions
dans lesquelles ils ont contesté le rapport de I'Office — Trans
Mountain a sollicité la radiation des avis de demande sur le
fondement de [’arrét Nation Gitxaala c. Canada (Gitxaala),
dans lequel la Cour a conclu que les rapports établis confor-
mément a ['art. 52 n’étaient pas susceptibles de contréle
judiciaire — Les demandeurs ont fait valoir que [’arrét
Gitxaala était erroné a cet égard — 1l s’agissait de savoir si
la requéte en radiation de Trans Mountain était fondée — La
requéte en radiation a été rejetée — Les requétes en radiation
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Crown — Practice — National Energy Board report recom-
mending that Governor in Council approve proposed expansion
of Trans Mountain pipeline system, receiving direction from
Governor in Council (Order in Council P.C. 2016-1069) to
issue certificate of public convenience and necessity approv-
ing construction, operation of expansion project — Governor
in Council complying with statutory obligation to give rea-
sons — National Energy Board Act requiring only that Order
in Council (Order) set out reasons — Not dictating form rea-
sons should take — Here, reasons found in explanatory note
accompanying Order — Unduly formalistic to set aside Order
on ground reasons not found within “‘four square corners” of
Order.

These were consolidated applications for judicial review
of the respondent National Energy Board’s (Board) report
recommending that the Governor in Council approve the pro-
posed expansion of the Trans Mountain pipeline system, and
of the Governor in Council’s Order in Council P.C. 2016-1069
wherein the Governor in Council directed the Board to issue a
certificate of public convenience and necessity approving the
construction and operation of the expansion project.

The respondent Trans Mountain Pipeline ULC (Trans
Mountain) owns and holds operating certificates issued by the
Board for the existing Trans Mountain pipeline system. The
proposed expansion consisted of, inter alia, twinning the ex-
isting pipeline system with new pipeline segments, new and
modified facilities, including pump stations and tanks, and a
new and expanded dock facility in Burnaby, British Columbia.
The project would increase the overall capacity of Trans
Mountain’s existing pipeline system from 300 000 barrels
per day to 890 000 barrels per day. Trans Mountain’s appli-
cation for a certificate of public convenience and necessity in
December 2013 triggered the Board’s obligation to assess the
project pursuant to section 52 of the National Energy Board
Act. The Board was also required to conduct an environmental
assessment under the Canadian Environmental Assessment Act,
2012. The Board recommended approval of the project based
on a number of findings, including that the project’s environ-
mental protection procedures and mitigation measures would
not likely cause significant adverse environmental effects, the
likelihood of a spill would be very low and the project would be
in the Canadian public interest. The Governor in Council was
satisfied that the consultation process undertaken was consistent
with the honour of the Crown and that the Aboriginal concerns
and interests were appropriately accommodated. The Governor
in Council also accepted the Board’s recommendation that the

retardent inutilement la détermination rapide d 'une demande
— L’intérét de la justice est mieux servi lorsque la Cour est en
mesure de traiter ensemble toutes les questions soulevées dans
une demande.

Couronne — Pratique — L’Office national de [’énergie a
recommandé dans son rapport que le gouverneur en conseil
approuve le projet d’agrandissement du réseau pipelinier
Trans Mountain et a été enjoint par le gouverneur en conseil
(décret C.P. 2016-1069) de délivrer un certificat d’utilité
publique pour la construction et l’exploitation du projet
d’agrandissement — Le gouverneur en conseil a respecté son
obligation légale de fournir des motifs — La Loi sur |'Office
national de |’énergie exige uniquement que le décret énonce
les motifs de celui-ci — Elle ne dicte pas la forme que de-
vraient revétir les motifs — Dans la présente affaire, les motifs
figuraient dans la note explicative accompagnant le décret —
1l serait indiiment formaliste d’annuler le décret au motif que
les motifs ne se trouvaient pas « a l'intérieur méme » du décret.

11 s’agissait de demandes de contréle judiciaire regroupées
visant le rapport dans lequel 1’Office national de 1’énergie
(Office) a recommandé que le gouverneur en conseil ap-
prouve le projet d’agrandissement du réseau pipelinier Trans
Mountain, et le décret C.P. 2016-1069, par lequel le gouver-
neur en conseil a enjoint a I’Office de délivrer un certificat
d’utilité publique pour la construction et 1’exploitation du
projet d’agrandissement.

La défenderesse Trans Mountain Pipeline ULC (Trans
Mountain) détient les certificats d’exploitation délivrés par
I’Office pour le réseau pipelinier Trans Mountain actuel. Le
projet d’agrandissement consistait notamment a doubler le
réseau pipelinier existant au moyen de nouveaux segments,
a construire et a modifier des ouvrages, dont des stations de
pompage et des citernes, et a construire et agrandir les quais a
Burnaby (Colombie-Britannique). Dans le cadre du projet, la
capacité globale du réseau pipelinier de Trans Mountain exis-
tant passerait de 300 000 barils a 890 000 barils par jour. Par
suite de la demande de certificat d’utilité publique présentée
par Trans Mountain en décembre 2013, I’Office était tenu, en
vertu de I’article 52 de la Loi sur I’Office national de [’éner-
gie, d’évaluer le projet. L’Office devait aussi effectuer une
¢évaluation environnementale en application de la Loi cana-
dienne sur [’évaluation environnementale (2012). L’Office
a recommandé¢ 1’approbation du projet sur le fondement de
plusieurs conclusions, notamment que les mesures d’atténua-
tion et de protection de I’environnement prévues n’étaient pas
susceptibles d’entrainer des effets environnementaux négatifs
et importants, qu’un déversement était peu probable et que le
projet serait dans 1’intérét public canadien. Le gouverneur en
conseil s’est dit convaincu que le processus de consultation
était compatible avec I’honneur de la Couronne et que les pré-
occupations et intéréts des Autochtones avaient fait I’objet de

2018 FCA 153 (CanLll)



8 TSLEIL-WAUTUTH NATION V. CANADA (ATTORNEY GENERAL)

[2019] 2 F.C.R.

project was required by present and future public convenience
and necessity and that it would not likely cause significant ad-
verse environmental effects.

There were four phases of Crown consultation: early engage-
ment (Phase I), the Board hearing (Phase II), consideration by
the Governor in Council once in receipt of the Board’s report
(Phase III), and regulatory authorization (Phase IV). In April
2014, the Board issued a number of decisions setting the param-
eters of the project’s environmental assessment and establishing
the hearing process for the project, including a hearing order
which set out timelines and a process for the hearing, and a
“scoping” decision wherein the Board defined the “designated
project” to be assessed. The applicant Tsleil-Waututh Nation
challenged both the hearing order and the scoping decision,
asserting, inter alia, that the Board erred in law by failing to
include marine shipping activities in the project description.

A number of the applicants commenced applications chal-
lenging the report of the Board. Trans Mountain sought orders
striking the notices of application that challenged the Board’s
report on the basis that in Gitxaala Nation v. Canada (Gitxaala),
the Court concluded that applications for judicial review do not
lie against reports made pursuant to section 52 of the National
Energy Board Act recommending whether a certificate of public
convenience and necessity should issue for all or any portion of
a pipeline. Several applicants argued that Gitxaala was wrongly
decided on that point and that the applications should not be
struck on a preliminary basis. They further argued that the
Court in Gitxaala determined that the decision of the Governor
in Council cannot be considered in isolation from the Board’s
report; it is for the Governor in Council to determine whether
the process followed by the Board in assembling, analyzing,
assessing, and studying the evidence before it was so deficient
that its report does not qualify as a “report” within the mean-
ing of the National Energy Board Act. Those same applicants
argued that Gitxaala was manifestly wrong in deciding that
the Board’s report was not justiciable, and that Gitxaala is dis-
tinguishable because it dealt with section 38 of the Canadian
Environmental Assessment Act, 2012, a provision that had no
application to the process at issue here.

The applicants asserted that the Board breached the require-
ments of procedural fairness; failed to decide certain issues
before it recommended approval of the project; failed to con-
sider alternatives to the Westridge Marine Terminal; failed to

mesures d’accommodement appropriées. Le gouverneur en
conseil a aussi accepté la recommandation de 1’Office selon
laquelle le projet présentait un caractere d’utilité publique, tant
pour le présent que pour le futur, et qu’il n’était pas susceptible
d’entrainer des effets environnementaux négatifs et importants.

La consultation de la Couronne a comporté quatre étapes : la
participation initiale (étape I), les audiences de 1’Office
(étape 1I), ’examen par le gouverneur en conseil apres ré-
ception du rapport de 1’Office (étape I1I), et les autorisations
réglementaires (étape IV). En avril 2014, I’Office a rendu
plusieurs décisions établissant les parametres de 1’évaluation
environnementale du projet et la tenue de 1’audience relative au
projet, dont une ordonnance relative a I’audience qui établissait
le calendrier et la procédure applicable, et une décision sur la
détermination de la portée du projet, dans laquelle I’Office a
défini le « projet désigné » et a énuméré les ¢léments a évaluer.
La demanderesse, la Tsleil-Waututh Nation, a contesté 1’ordon-
nance relative a I’audience et la décision relative a la portée,
affirmant notamment que I’Office avait omis de mentionner les
activités de transport maritime dans la description du projet et
avait ainsi commis une erreur de droit.

Plusieurs demandeurs ont attaqué le rapport de 1’Office.
Trans Mountain a sollicité la radiation des avis de demande qui
attaquaient le rapport de 1’Office sur le fondement de I’arrét
Nation Gitxaala c. Canada (Gitxaala), dans lequel la Cour a
conclu que les rapports établis conformément a I’article 52 de
la Loi sur I’Office national de [’énergie, qui présentaient une
recommandation quant a 1’opportunité d’un certificat d’utilité
publique relatif a tout ou partie d’un pipeline, n’étaient pas
susceptibles de contrdle judiciaire. Plusieurs demandeurs ont
fait valoir que ’arrét Gitxaala était erroné a cet égard et que
les demandes ne devraient pas étre radiées a une étape pré-
liminaire. Ils ont fait valoir en outre que la Cour dans I’arrét
Gitxaala a conclu que 1’on ne saurait faire abstraction du rap-
port de I’Office dans 1’examen de la décision du gouverneur en
conseil, et qu’il appartenait au gouverneur en conseil de déci-
der si le processus suivi par 1’Office pour regrouper, analyser,
¢évaluer et étudier la preuve dont il était saisi était lacunaire au
point que son rapport ne constituait pas un « rapport » pour
I’application de la Loi sur I’Office national de |’énergie. Les
mémes demandeurs ont fait valoir que la conclusion, dans I’ar-
rét Gitxaala, selon laquelle le rapport de 1’Office n’était pas
susceptible de contréle judiciaire, était manifestement erronée,
et qu’on pouvait faire une distinction d’avec 1’affaire Gitxaala
parce qu’elle portait sur I’article 38 de la Loi canadienne sur
[’évaluation environnementale (2012), disposition qui ne s’ap-
pliquait pas au processus en cause en 1’espéce.

Les demandeurs ont prétendu que 1’Office a manqué a
I’équité procédurale; qu’il n’a pas tranché certaines ques-
tions avant de recommander I’approbation du projet; qu’il n’a
pas envisagé des solutions de rechange au terminal maritime
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assess project-related marine shipping under the Canadian
Environmental Assessment Act, 2012; and erred in its treatment
of the Species at Risk Act. The effect of each of these errors
was said to render the Board’s report materially deficient such
that it was not a “report” that the Governor in Council could
rely upon.

The main issues were whether Trans Mountain’s motion to
strike had merit, whether the report of the Board could be ju-
dicially reviewed, and whether the decision of the Governor in
Council should be set aside on administrative law grounds. This
last issue required the Court to consider whether, inter alia,
the Governor in Council erred in determining that the Board’s
report qualified as a report so as to be a proper condition prece-
dent to the Governor in Council’s decision; whether the Board’s
process was procedurally fair; whether the Board erred by
concluding that section 79 of the Species at Risk Act did not
apply to its consideration of the effects of project-related marine
shipping; and whether the decision of the Governor in Council
should be set aside on the ground that Canada failed to consult
adequately with the Indigenous applicants.

Held, the applications for judicial review of the Board’s re-
port should be dismissed, the applications for judicial review
of the Order in Council P.C. 2016-1069 should be allowed.

Trans Mountain’s motion to strike the applications was dis-
missed. Motions to strike applications for judicial review are
to be resorted to sparingly. Judicial review proceedings are
designed to proceed with celerity; motions to strike carry the
potential to unduly and unnecessarily delay the expeditious
determination of an application. Therefore justice is better
served by allowing the Court to deal at one time with all of
the issues raised by an application. This rationale was particu-
larly applicable in the present case.

The report of the Board could not be judicially reviewed.
There was no error in the Gitxaala decision that merited
departing from its analysis. When the Court’s analysis in
Gitxaala is read in its entirety, it is not stated therein that only
“decisions about legal or practical interests” are reviewable
and no such error was made. In Gitxaala, the Court found that
the only action to carry legal consequences was the decision
of the Governor in Council: the environmental assessment
conducted under the Canadian Environmental Assessment
Act, 2012 did not affect legal rights or carry legal conse-
quences. Instead, the assessment played “no role other than
assisting in the development of recommendations submitted
to the Governor in Council”. The same could be said of the
balance of the report prepared pursuant to the requirements of

Westridge; qu’il n’a pas évalué le transport maritime associé¢
au projet sous le régime de la Loi canadienne sur [’évaluation
environnementale (2012); et qu’il a mal interprété la Loi sur les
especes en péril. On a fait valoir que chacune de ces erreurs a
vicié substantiellement le rapport de I’Office de sorte qu’il ne
constituait pas un « rapport » pour les besoins du gouverneur
en conseil.

11 s’agissait principalement de déterminer si la requéte en
radiation de Trans Mountain était fondée, si le contrdle judi-
ciaire du rapport de 1’Office était permis, et si la décision du
gouverneur en conseil devait étre annulée pour des motifs de
droit administratif. Pour répondre a cette derniére question, la
Cour a di déterminer notamment si le gouverneur en conseil a
commis une erreur lorsqu’il a conclu que le rapport de 1’Office
constituait un rapport en bonne et due forme, condition préa-
lable a la décision du gouverneur en conseil; si le processus de
I’Office était équitable sur le plan de la procédure; si I’Office
a commis une erreur lorsqu’il a conclu que I’article 79 de la
Loi sur les espéces en péril ne s’appliquait pas a son examen
des effets du transport maritime associé au projet; et si la déci-
sion du gouverneur en conseil devait étre annulée au motif que
le Canada a omis de consulter adéquatement les demandeurs
autochtones.

Arrét : Les demandes de contrdle judiciaire du rapport de
I’Office doivent étre rejetées, les demandes de contrdle judi-
ciaire du décret C.P. 2016-1069 doivent étre accueillies.

La requéte par laquelle Trans Mountain a sollicité la ra-
diation des demandes a été rejetée. On doit recourir avec
parcimonie aux requétes en radiation des demandes de
contrdle judiciaire. Les controles judiciaires sont congus pour
étre tranchés rapidement; une requéte en radiation pourrait
retarder indiment et inutilement la détermination rapide d’une
demande. Par conséquent, 1’intérét de la justice est mieux servi
lorsque la Cour est en mesure de traiter ensemble toutes les
questions soulevées dans une demande. Ce raisonnement s’ap-
pliquait tout particulierement en I’espece.

Il ne pouvait y avoir de contrdle judiciaire du rapport de
I’Office. Il n’y avait aucune erreur dans 1’arrét Gitxaala qui
¢était susceptible de justifier que 1’on s’écarte de 1’analyse
qui y est exposée. A la lumiére de I’analyse entiére de I’arrét
Gitxaala, on a constaté que la Cour n’a pas affirmé que seule
une « décision sur des intéréts juridiques ou pratiques » est
susceptible de contréle judiciaire et qu’elle n’a pas commis
I’erreur reprochée. Dans 1’arrét Gitxaala, la Cour a conclu
que le seul acte qui entraine des conséquences juridiques était
la décision du gouverneur en conseil : I’évaluation environ-
nementale effectuée sous le régime de la Loi canadienne sur
I’évaluation environnementale (2012) n’a pas eu d’incidence
sur des intéréts juridiques et n’entrainait pas de conséquences
juridiques. Au contraire, I’évaluation n’a joué¢ « aucun role si
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the National Energy Board Act. Sections 29 through 31 of the
Canadian Environmental Assessment Act, 2012 did not apply
to the Northern Gateway project, and ought not to have been
referenced by the Court in Gitxaala in its analysis of the leg-
islative scheme. These provisions, without doubt, applied to
the project at issue in these proceedings. Therefore, the proj-
ect was to be assessed under the legislative scheme analyzed
in Gitxaala. 1t followed that Gitxaala could not be meaning-
fully distinguished. The analysis in Gitxaala was based upon a
proper understanding of the legislative scheme, notwithstand-
ing the Court’s reference to sections 29 and 31 of the Canadian
Environmental Assessment Act, 2012 instead of the applicable
provisions. The error was in no way material to the Court’s
analysis of the respective roles of the Joint Review Panel,
which prepared the report to the Governor in Council, and the
Governor in Council, which received the panel’s recommen-
dations and made the decisions required under the legislative
scheme. The Governor in Council is required to consider any
deficiency in the report submitted to it. If the decision of the
Governor in Council is based upon a materially flawed report,
the decision may be set aside on that basis. The Governor in
Council can act only if it has a “report” before it. A materially
deficient report, such as one that falls short of legislative stan-
dards, is not such a report. The report of the National Energy
Board was not justiciable.

The Board did not breach any duty of procedural fairness.
The content of the duty of fairness owed by the Board to the
parties was significant. The parties were entitled to a meaning-
ful opportunity to present their cases fully and fairly, including
the right to effectively challenge evidence that contradicted that
case. The contextual factors enumerated in Baker v. Canada
(Minister of Citizenship and Immigration) (Baker) were applied
to determine whether the absence of oral cross-examination
was inconsistent with the participatory rights required by the
duty of fairness. The nature of the Board’s decision is dif-
ferent from a judicial decision and points in favour of more
relaxed requirements under the duty of fairness. There was no
basis for a legitimate expectation that oral cross-examination
would be permitted. Such an expectation would be contrary to
the Board’s right to determine that an application be reviewed
wholly in writing. The Board’s choice of procedure, while not
determinative, must be given some respect, particularly where
the legislation gives the Board broad leeway to choose its own
procedure, and the Board has experience in deciding appropri-
ate hearing procedures. Overall, while the importance of the
decision and the lack of a statutory appeal pointed to stricter re-
quirements under the duty of fairness, the other factors pointed
to more relaxed requirements. Balancing these factors, the duty

ce n’est que faciliter 1’élaboration des recommandations sou-
mises au gouverneur en conseil ». On pourrait en dire autant
du reste du rapport préparé sous le régime de la Loi sur ['Office
national de I’énergie. Les articles 29 a 31 de la Loi canadienne
sur ’évaluation environnementale (2012) ne s’appliquaient pas
au projet Northern Gateway et, dans 1’arrét Gitxaala, la Cour
ne devait pas y renvoyer dans son analyse du régime législatif.
Il ne fait aucun doute que ces dispositions s’appliquaient au
projet en cause dans I’instance. Par conséquent, le projet devait
étre évalué au regard du régime législatif analysé dans 1’arrét
Gitxaala. 11 s’ensuivait qu’on ne pouvait établir de distinction
utile avec cette affaire. L’analyse dans I’arrét Gitxaala repo-
sait sur une bonne compréhension du régime législatif, méme
si la Cour a renvoyé aux articles 29 et 31 de la Loi canadienne
sur [’évaluation environnementale (2012) plutdt qu’aux dis-
positions applicables. L’erreur n’était aucunement importante
pour I’analyse de la Cour quant aux rdles respectifs de la com-
mission d’examen conjoint, qui a établi le rapport et I’a remis
au gouverneur en conseil, et du gouverneur en conseil, qui a
regu les recommandations de la commission et a pris les déci-
sions qu’exige le régime législatif. Il incombe au gouverneur
en conseil d’examiner toute lacune dans le rapport qui lui est
présenté. Si la décision du gouverneur en conseil repose sur
un rapport qui comporte d’importantes lacunes, elle peut étre
annulée pour ce motif. Le gouverneur en conseil ne peut agir
que s’il dispose d’un « rapport ». Un rapport qui comporte
des lacunes importantes, par exemple s’il ne répond pas aux
normes législatives, ne constitue pas un tel rapport. Le rap-
port de I’Office national de 1’énergie n’était pas susceptible de
controle.

L’Office n’a manqué d’aucune fagon que ce soit a son obli-
gation d’équité procédurale. L’obligation d’équité que I’Office
avait a ’endroit des parties était substanticlle. Les parties
avaient droit a une véritable occasion de présenter leur point
de vue complétement et équitablement, incluant 1’ opportunité
de contester la preuve qui contredisait leur these. Les facteurs
contextuels énumérés dans ’arrét Baker c. Canada (Ministre
de la Citoyenneté et de |'Immigration) (Baker) pour décider si
I’absence de contre-interrogatoire contrevenait aux droits de
participation qu’assure 1’obligation d’équité procédurale ont
¢été appliqués. La décision de 1’Office n’est pas de la méme na-
ture qu’une décision judiciaire et milite en faveur d’exigences
assouplies au titre de 1’obligation d’équité procédurale. Il n’y
avait rien qui puisse fonder une attente légitime a un contre-
interrogatoire oral. Une telle attente serait contraire au droit de
I’Office de décider qu’une demande soit entiérement examinée
sur dossier. Le choix de procédure de I’Office n’est pas déter-
minant, mais il appelle un certain respect, surtout lorsque la loi
confére a ce dernier une grande latitude quant au choix de sa
propre procédure, et qu’il a de ’expérience pour déterminer la
procédure qui convient pour I’audience. Dans 1’ensemble, bien
que I’importance de la décision et I’absence de droit d’appel
prévu dans la loi aient milité en faveur d’exigences plus strictes
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of fairness was significant. Nevertheless, the duty of fairness
was not breached by the Board’s decisions not to allow oral
cross-examination and not to allow a full oral hearing. The ap-
plicant City of Burnaby’s desire to be able to independently
review and assess the validity of the assessment of alternatives
to the expansion of the Westridge Marine Terminal, was incon-
sistent with the regulatory scheme enacted by Parliament. The
Board is not required to facilitate an interested party’s indepen-
dent review and assessment of a project. The Board’s expertise
extends to the full range of risks inherent in the operation of
a pipeline, including the risks raised by the City of Burnaby.
The Board’s reasons adequately allowed the Court to under-
stand why the Board rejected the City of Burnaby’s evidence
and why it imposed the conditions it did. The Board’s approval
process was not shown to be contrary to the legislative scheme.
Nor was it demonstrated that the approval process impermis-
sibly deferred determinations post-judgment. Courts cannot
determine issues after a final judgment is rendered because of
the principle of functus officio. While this principle has some
application to administrative decision makers it has less ap-
plication to the Board whose mandate is ongoing to regulate
through a project’s entire lifecycle.

Given the Board’s approach to the assessment of project-
related marine shipping and its findings, the Board’s report
was adequate for the purpose of informing the Governor in
Council about the effects of project-related marine ship-
ping on the Southern resident killer whales and their use by
Indigenous groups. The Order in Council and its accompa-
nying Explanatory Note demonstrated that the Governor in
Council was fully aware of the manner in which the Board
assessed project-related marine shipping under the National
Energy Board Act.

The Board acknowledged its obligations under section 79
of the Species at Risk Act in the course of its environmental
assessment. However, the Board unjustifiably excluded project-
related marine shipping from the project’s description. It fol-
lows that the failure to apply section 79 to its consideration of
the effects of project-related marine shipping on the Southern
resident killer whale was also unjustified. The Board’s consid-
eration of the project’s impact on the Southern resident killer
whale did not substantially comply with its obligation under
section 79. The Board was obliged to consider the conse-
quences at law of its inability to “ensure” that measures were
taken to ameliorate the project’s impact on the Southern resi-
dent killer whale. However, the Board gave no consideration in
its report to the fact that it recommended approval of the proj-
ect without any measures being imposed to avoid or lessen the

au titre de 1’obligation d’équité, les autres facteurs suppo-
saient des exigences assouplies. Aprés une mise en balance de
ces facteurs, 1’obligation d’équité était importante. Toutefois,
les décisions de I’Office de ne pas permettre de contre-
interrogatoires oraux et des audiences complétes n’ont pas
violé cette obligation. Le désir de la demanderesse, Burnaby,
d’étre autorisée a examiner et a évaluer de fagon indépendante
la validité de 1’évaluation des solutions de rechange a 1’agran-
dissement du terminal maritime Westridge ne cadrait pas avec
le régime réglementaire adopté par le législateur. L’Office n’est
pas tenu de faciliter la tenue d’un examen et d’une évaluation
indépendants du projet par une partie intéressée. L’expertise
de I’Office s’étend a la panoplie compléte de risques inhé-
rents a ’exploitation d’un pipeline, y compris ceux soulevés
par Burnaby. Les motifs de 1’Office permettaient suffisamment
a la Cour de comprendre pourquoi I’Office a rejeté la preuve
présentée par Burnaby et imposé de telles conditions. L’on
n’a pas démontré que le processus d’approbation de 1’Office
était contraire au régime législatif ni qu’il reportait de facon
inacceptable certaines conclusions a une date ultérieure au
jugement. Les cours de justice ne peuvent pas trancher des
questions apres le prononcé d’un jugement définitif en rai-
son du principe du dessaisissement. Ce principe s’applique
dans une certaine mesure aux décideurs administratifs, mais il
s’applique dans une moindre mesure a I’Office, dont le mandat
permanent est de réglementer les projets tout au long de leur
cycle de vie.

Etant donné la méthode que I’Office a retenue pour faire
son ¢évaluation du transport maritime associ¢ au projet et ses
conclusions, le rapport de I’Office était suffisant pour infor-
mer le gouverneur en conseil des effets du transport maritime
lié au projet sur les épaulards résidents du sud et I’utilisation
de cette ressource par des groupes autochtones. Le décret et
la note explicative qui y était jointe ont démontré que le gou-
verneur en conseil était pleinement conscient de la fagon dont
I’Office a évalué le transport maritime li¢ au projet sous le
régime de la Loi sur I’Office national de I’énergie.

L’Office a reconnu ses obligations sous le régime de 1’ar-
ticle 79 de la Loi sur les espéces en péril dans son évaluation
environnementale. Toutefois, il a exclu de fagon injustifiable
le transport maritime connexe au projet de la description du
projet. Il s’en est suivi que le défaut d’appliquer ’article 79 a
son examen des effets de ce transport sur les épaulards rési-
dents du sud était également injustifié. L’examen par I’Office
de I’incidence du projet sur I’épaulard résident du sud n’a pas
satisfait essentiellement a son obligation au titre de I’article 79.
L’Office était obligé d’envisager les conséquences juridiques
de son incapacité a « veiller » a ce que des mesures soient
prises pour améliorer les incidences du projet sur I’épaulard
résident du sud. Or, son rapport est muet sur le fait qu’il a re-
commandé I’approbation du projet sans imposer des mesures
pour éviter ou amoindrir les effets nocifs importants du projet
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project’s significant adverse effects upon the Southern resident
killer whale. In order to substantially comply with section 79,
the Governor in Council required the Board’s exposition of
all technically and economically feasible measures that were
available. Without this information the Governor in Council
lacked the necessary information to make the decision required
of it. The Board erred by unjustifiably excluding project-
related marine shipping from the project’s definition. It was this
exclusion that permitted the Board to conclude that section 79
of the Species at Risk Act did not apply to its consideration of
the effects of project-related marine shipping. This resulted in
successive deficiencies such that the Board’s report was not the
kind of “report” that would arm the Governor in Council with
the information and assessments it required to make its public
interest determination and its decision about environmental ef-
fects and their justification.

The Governor in Council complied with its statutory obliga-
tion to give reasons. Subsection 54(2) of the National Energy
Board Act does not dictate the form the Governor in Council’s
reasons should take, requiring only that the “order must set
out the reasons”. Orders in Council are not well-suited to the
provision of lengthy reasons. In the present case, the two-page
Order in Council was accompanied by a 20-page explanatory
note. Given this joint publication, it would be unduly formal-
istic to set aside the Order in Council on the ground that the
reasons found in the attached explanatory note were placed
in an attachment to the order, and not within the “four square
corners” of the order.

The consultation framework selected by Canada was rea-
sonable. The duty to consult is grounded in the honour of the
Crown and the protection provided for “existing aboriginal
and treaty rights” in subsection 35(1) of the Constitution Act,
1982. Canada did not act in breach of the duty to consult by
selecting the four-phase consultation process it adopted. The
Board’s process was adequate for fulfilling its consultation
obligations. The consultation process for this project was
generally well-organized. However, Canada’s execution of
Phase III of the consultation process was unacceptably flawed
and fell short of the standard prescribed by the case law of the
Supreme Court. As such, the consultation process fell short of
the required mark for reasonable consultation. Canada was re-
quired to do more than receive and understand the concerns of
the Indigenous applicants. Canada was required to engage in
a considered, meaningful two-way dialogue. Canada’s ability
to do so was constrained by the manner in which its repre-
sentatives on the Crown consultation team implemented their
mandate. For the most part, Canada’s representatives limited
their mandate to listening to and recording the concerns of the
Indigenous applicants and then transmitting those concerns to
the decision makers. The record does not disclose responsive,
considered and meaningful dialogue coming back from Canada

sur I’épaulard résident du sud. Afin de se conformer pour 1’es-
sentiel aux exigences de ’article 79, le gouverneur en conseil
nécessitait de se voir communiquer par 1’Office toutes les me-
sures réalisables, sur les plans technique et économique, qui
existaient. Sans ces renseignements, le gouverneur en conseil
ne disposait pas de I’information nécessaire pour prendre la
décision qu’il était tenu de prendre. L’Office a exclu de fagon
injustifiable le transport maritime li€¢ au projet de la définition
de ce dernier. C’est cette exclusion qui a permis a I’Office de
conclure que I’article 79 de la Loi sur les especes en péril ne
s’appliquait pas a son examen des effets du transport maritime
associé au projet. Cela a entrainé une série de vices, de sorte
que le rapport de I’Office ne constituait pas un « rapport » qui
pouvait fournir au gouverneur en conseil les renseignements
et les évaluations dont il avait besoin pour déterminer I’intérét
public et prendre une décision sur les effets environnementaux
et leur justification.

Le gouverneur en conseil a respecté son obligation légale de
fournir des motifs. Le paragraphe 54(2) de la Loi sur [’Office
national de [’énergie ne dicte pas la forme que devraient reve-
tir les motifs du gouverneur en conseil. Il exige uniquement
que le gouverneur en conseil « énonce, dans le décret, les
motifs de celui-ci ». Les décrets ne permettent pas aisément
la présentation de longs motifs. En I’espece, le décret de deux
pages était accompagné d’une note explicative de 20 pages.
Vu cette publication conjointe, il serait indliment formaliste
d’annuler le décret au motif que les motifs figurant dans la
note explicative se trouvaient dans une picce jointe au décret
et non « a I’intérieur méme » du décret.

Le cadre de consultation choisi par le Canada était rai-
sonnable. L’obligation de consulter découle du principe de
I’honneur de la Couronne et de la protection des « droits
existants — ancestraux ou issus de traités — des peuples
autochtones » prévue au paragraphe 35(1) de la Loi consti-
tutionnelle de 1982. Le Canada n’a pas manqué a son
obligation de consulter en adoptant le processus de consulta-
tion en quatre étapes visé en 1’espéce. Le processus suivi par
I’Office permettait de satisfaire a ses obligations en matiere de
consultations. Le processus de consultation mis en place pour
ce projet était généralement bien organisé. Toutefois, I’exécu-
tion par le Canada de 1’étape III du processus de consultation
¢tait lacunaire au point d’en étre inacceptable et insuffisante
pour respecter la norme issue de la jurisprudence de la Cour
supréme. Ainsi, le processus de consultation n’a pas permis
de donner lieu a des consultations raisonnables. Le Canada
n’était pas simplement tenu de recueillir et de comprendre les
préoccupations des demandeurs autochtones; il devait prendre
part a un véritable dialogue réfléchi. Il en a été empéché par
la maniére dont ses représentants, au sein de 1’équipe des
consultations avec la Couronne, ont exécuté leur mandat. Pour
I’essentiel, ses représentants se sont contentés d’écouter et de
consigner les préoccupations des demandeurs autochtones
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in response to the concerns expressed by the Indigenous ap-
plicants. Meaningful dialogue is a prerequisite for reasonable
consultation. Phase III was a critically important part of the
consultation framework for a number of reasons, including
that it was the first opportunity for the Indigenous applicants to
dialogue directly with Canada about matters of substance, not
process. A review of the correspondence exchanged in Phase 111
did not disclose sufficient meaningful response to, or dialogue
about, the various concerns raised by the Indigenous applicants.
Canada was obliged to do more than passively hear and receive
the real concerns of the Indigenous applicants. Canada’s po-
sition that it was confined to the Board’s findings was wrong.
Canada can rely on the Board’s process to fulfil, in whole or
in part, the Crown’s duty to consult. However, reliance on the
Board’s process does not allow Canada to rely unwaveringly
upon the Board’s findings and recommended conditions. When
real concerns were raised about the hearing process or the
Board’s findings and recommended conditions, Canada was
required to dialogue meaningfully about those concerns. When
considering whether Canada has fulfilled its duty to consult, the
Governor in Council necessarily has the power to impose con-
ditions on any certificate of public convenience and necessity it
directs the Board to issue. The consequence of Canada’s errone-
ous position that the Governor in Council lacked the ability to
impose additional conditions on Trans Mountain seriously and
inexplicably limited Canada’s ability to consult meaningfully
on accommodation measures. In conclusion, the inadequacies
of the consultation process flowed from the limited execu-
tion of the mandate of the Crown consultation team. Missing
was someone representing Canada who could engage interac-
tively. Canada was also unwilling to meaningfully discuss and
consider possible flaws in the Board’s findings and recommen-
dations and its erroneous view that it could not supplement or
impose additional conditions on Trans Mountain. Canada is not
to be held to a standard of perfection in fulfilling its duty to
consult. However, the flaws thwarted meaningful, two-way dia-
logue. The result was an unreasonable consultation process that
fell well short of the required mark.

Order in Council P.C. 2016-1069 was therefore quashed,
rendering the certificate of public convenience and necessity
approving the construction and operation of the project a nul-
lity. The issue of project approval was remitted to the Governor
in Council for prompt redetermination. In that redetermination,
the Governor in Council must refer the Board’s recommen-
dations and its terms and conditions back to the Board, or its
successor, for reconsideration. Specifically, the Board ought to
reconsider on a principled basis whether project-related ship-
ping is incidental to the project, the application of section 79

et de les transmettre aux décideurs. Le dossier ne révéle pas
de véritable dialogue réfléchi en réponse aux préoccupations
exprimées par les groupes autochtones. Des consultations
raisonnables sont subordonnées a la tenue d’un véritable
dialogue. L’étape III constituait une partie cruciale du cadre
des consultations pour plusieurs raisons, a savoir notamment
qu’elle présentait la premiére occasion pour les demandeurs
autochtones d’établir un dialogue direct avec le Canada sur
le fond, et non sur le processus. Un examen de la correspon-
dance échangée lors de 1’étape III ne révele pas de véritable
réponse suffisante aux préoccupations soulevées par les de-
mandeurs autochtones ou de dialogue a ce sujet. L’obligation
du Canada ne se résumait pas a écouter passivement les réelles
préoccupations des demandeurs autochtones. Le Canada avait
tort de se croire lié par les conclusions de I’Office. Le Canada
peut s’en remettre au processus de I’Office pour s’acquitter
en partie ou intégralement de I’obligation de consulter de la
Couronne. Toutefois, le Canada n’est pas tenu d’adopter d’of-
fice les conclusions et conditions recommandées par 1’Office.
Si de réelles préoccupations ont été soulevées au sujet du
processus d’audience ou des conclusions de 1I’Office et des
conditions qu’il a recommandées, le Canada était tenu d’enga-
ger un véritable dialogue a ce sujet. Pour décider si le Canada
s’est acquitté de son obligation de consulter, le gouverneur en
conseil est nécessairement habilité a assortir de conditions le
certificat d’utilité publique qu’il ordonne a I’Office de délivrer.
La croyance erronée du Canada, selon laquelle le gouverneur
en conseil n’était pas habilité a imposer d’autres conditions a
Trans Mountain, a limité de maniére grave et inexplicable la
faculté pour le Canada de procéder a de véritables consulta-
tions sur les mesures d’accommodement. En conclusion, les
lacunes du processus de consultation ont découlé de I’inter-
prétation stricte de son mandat par I’équipe des consultations
avec la Couronne. Il manquait la présence d’un représentant
du Canada habilité a établir un dialogue. Le Canada était aussi
réticent a envisager la possibilité de lacunes dans les conclu-
sions et les recommandations de 1’Office et a en discuter ainsi
que de son avis erroné suivant lequel il n’était pas habilité a
imposer d’autres conditions a Trans Mountain. Le Canada ne
doit pas étre tenu a une norme de perfection pour s’acquitter
de son obligation de consulter. Or, les lacunes ont nui a la
tenue d’un véritable dialogue. Il en a résulté un processus de
consultation déraisonnable et nettement insuffisant.

11 s’ensuit que le décret C.P. 2016-1069 a été annulé, et le
certificat d’utilité publique approuvant la construction et I’ex-
ploitation du projet a été par le fait méme annulé. La question
de I’approbation du projet a été renvoyée au gouverneur en
conseil pour qu’il prenne rapidement une nouvelle décision.
Dans cette nouvelle décision, le gouverneur en conseil doit
renvoyer a I’Office ou a son successeur les recommandations
et conditions de celui-ci pour nouvel examen. Plus particulié-
rement, I’Office doit réexaminer, a la lumiére des principes, les
questions de savoir si le transport maritime associé¢ au projet
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of the Species at Risk Act to project-related shipping, the
Board’s environmental assessment of the project in the light
of the project’s definition, the Board’s recommendation under
subsection 29(1) of the Canadian Environmental Assessment
Act, 2012 and any other matter the Governor in Council should
consider appropriate. Further, Canada must re-do its Phase III
consultation. Only after that consultation is completed and
any accommodation made can the project be put before the
Governor in Council for approval.
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I.  Introduction

[1] On May 19, 2016, the National Energy Board is-
sued its report [ Trans Mountain Expansion Project] con-
cerning the proposed expansion of the Trans Mountain
pipeline system. The Board’s report recommended that
the Governor in Council approve the expansion. The
Board’s recommendation was based on the Board’s find-
ings that the expansion is in Canada’s public interest,
and that if certain environmental protection procedures
and mitigation measures are implemented, and if the
conditions the Board recommended are implemented,
the expansion is not likely to cause significant adverse
environmental effects.

(iii) Laréticence du Canada a s’écar-
ter des conclusions de 1’Office et des
conditions qu’il recommande pour
traiter véritablement des préoccupa-
tions des demandeurs autochtones..... 602

(iv) L’opinion erronée du Canada se-
lon laquelle le gouverneur en conseil
ne pouvait pas imposer d’autres
conditions au promoteur.................... 629

(v) Communication tardive de I’éva-
luation de I’effet du projet sur les

demandeurs autochtones................... 638

(vi) Défaut par le Canada d’engager

un véritable dialogue .........c.coccoenee 649
a. L’expérience des Tsleil-
Waututh ..o, 649
b. L’expérience des Squamish...... 662
c. L’expérience des Coldwater ..... 669
d. L’expérience des Sto:o............ 681
e. L’expérience des Upper Nicola... 728
f. L’expérience des SSN............... 737

(vii) Conclusion sur la maniére dont
le Canada a mené le processus de

conSUltation........ceeveeerveennecneennennn 753

E. Réparation.......cccoceceevievenencniencncncnnenn 764

F. Dispositif proposé..........ccccecevvererenennenn 773
I.  Introduction

[1T Le 19 mai 2016, 1’Office national de I’éner-
gie (I’Office) a présenté son rapport [Trans Mountain
Expansion Project] sur le projet d’agrandissement du
réseau pipelinier de Trans Mountain. Il y recommandait
que le gouverneur en conseil approuve 1’agrandissement,
car il estimait qu’un tel projet était dans I’intérét public
du Canada et n’était pas susceptible d’entrainer d’im-
portantes conséquences environnementales néfastes,
moyennant I’adoption de certaines mesures de protection
de I’environnement et d’atténuation des risques ainsi que
le respect des conditions qu’il recommandait.
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[2] On November 29, 2016, the Governor in Council
accepted the Board’s recommendation and issued Order
in Council P.C. 2016-1069. The Order in Council recited
the Governor in Council’s acceptance of the Board’s rec-
ommendation, and directed the Board to issue a certifi-
cate of public convenience and necessity approving the
construction and operation of the expansion project, sub-
ject to the conditions recommended by the Board.

[3] A number of applications for judicial review of the
Board’s report and the Order in Council were filed in this
Court. These applications were consolidated. These are
the Court’s reasons for judgment in respect of the con-
solidated proceeding. Pursuant to the order consolidating
the applications, a copy of these reasons shall be placed
in each file.

A. Summary of Conclusions

[4] While a number of applicants challenge the report
of the National Energy Board, as explained below, the
Order in Council is legally the only decision under re-
view. Its validity is challenged on two principal grounds:
first, the Board’s process and findings were so flawed
that the Governor in Council could not reasonably rely
on the Board’s report; second, Canada failed to fulfil the
duty to consult owed to Indigenous peoples.

[S] Applying largely uncontested legal principles es-
tablished by the Supreme Court of Canada to the factual
record, a factual record that is also largely not contested,
I conclude that most of the flaws asserted against the
Board’s process and findings are without merit. However,
the Board made one critical error. The Board unjustifi-
ably defined the scope of the Project under review not
to include Project-related tanker traffic. The unjusti-
fied exclusion of marine shipping from the scope of the
Project led to successive, unacceptable deficiencies in
the Board’s report and recommendations. As a result, the
Governor in Council could not rely on the Board’s report
and recommendations when assessing the Project’s envi-
ronmental effects and the overall public interest.

[2] Le 29 novembre 2016, le gouverneur en conseil
a accepté la recommandation de 1’Office et adopté le
décret C.P. 2016-1069. Par le décret, le gouverneur en
conseil acceptait expressément la recommandation de
I’Office et enjoignait a celui-ci de délivrer un certificat
d’utilité publique pour la construction et 1’exploitation
du projet d’agrandissement, sous réserve du respect des
conditions recommandées par I’Office.

[3] De nombreuses demandes de contréle judiciaire
visant le rapport de I’Office et le décret ont été dépo-
sées devant la Cour. Elles ont par la suite été réunies.
Les présents motifs se rapportent a I’instance réunie.
Conformément a 1’ordonnance portant réunion des de-
mandes, une copie des présents motifs sera versée dans
chaque dossier.

A. Résumé des conclusions

[4] Bonnombre de demandeurs contestent le rapport de
I’Office national de 1’énergie, mais, comme je ’explique
ci-apres, le décret est, sur le plan juridique, la seule déci-
sion faisant I’objet d’un contréle. Sa validité est contestée
pour deux motifs principaux : premi¢rement, le processus
et les conclusions de 1’Office étaient a ce point viciés qu’il
n’était pas raisonnable que le gouverneur en conseil se
fonde sur le rapport de cet organisme; deuxiémement, le
Canada n’a pas respecté son obligation de consulter les
peuples autochtones.

[5] Appliquant les principes juridiques, établis par la
Cour supréme du Canada et non contestés pour 1’essen-
tiel, au dossier factuel, également non contesté pour 1’es-
sentiel, je conclus que la plupart des allégations de vice
visant le processus et les conclusions de 1’Office sont
dénuées de fondement. L’Office a toutefois commis une
erreur cruciale : il a de fagon injustifiable défini la portée
du projet de maniére a ne pas inclure la circulation de
navires-citernes connexe au projet. L’exclusion injusti-
fiée du transport maritime de la portée du projet a mené
a une succession de vices inacceptables entachant le rap-
port et les recommandations de 1I’Office. Par conséquent,
le gouverneur en conseil ne pouvait pas se fonder sur le
rapport et les recommandations de 1’Office pour évaluer
les effets environnementaux du projet et ’intérét public
en général.
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[6] Applying the largely uncontested legal principles
that underpin the duty to consult Indigenous peoples
and First Nations set out by the Supreme Court, I also
conclude that Canada acted in good faith and selected
an appropriate consultation framework. However, at the
last stage of the consultation process prior to the deci-
sion of the Governor in Council, a stage called Phase 11,
Canada’s efforts fell well short of the mark set by the
Supreme Court of Canada. Canada failed in Phase III to
engage, dialogue meaningfully and grapple with the real
concerns of the Indigenous applicants so as to explore
possible accommodation of those concerns. The duty to
consult was not adequately discharged.

[71 Accordingly, for the following reasons, I would
quash the Order in Council and remit the matter back
to the Governor in Council for appropriate action,
if it sees fit, to address these flaws and, later, proper
redetermination.

[8] These reasons begin by describing: (i) the expan-
sion project; (ii) the applicants who challenge the Board’s
report and the Order in Council; (iii) the pending appli-
cations for judicial review; (iv) the legislative regime;
(v) the report of the Board; and, (vi) the decision of the
Governor in Council. The reasons then set out the factual
background relevant to the challenges before the Court
before turning to the issues raised in these applications
and the consideration of those issues.

II.  The Project

[9] No company may operate an interprovincial or
international pipeline in Canada unless the National
Energy Board has issued a certificate of public conve-
nience and necessity, and given leave to the company
to open the pipeline (subsection 30(1) of the National
Energy Board Act, R.S.C., 1985, c. N-7).

[10] Trans Mountain Pipeline ULC is the general part-
ner of Trans Mountain Pipeline L.P. (together referred to
as Trans Mountain). Trans Mountain owns and holds op-
erating certificates issued by the National Energy Board

[6] Appliquant ensuite les principes juridiques, non
contestés pour I’essentiel, qui sous-tendent 1’obligation
de consulter les peuples autochtones et les Premicres
Nations énoncés par la Cour supréme, je conclus en outre
que le Canada a agi de bonne foi et a choisi un régime
de consultation approprié. Toutefois, a la dernicre étape
du processus de consultation avant la décision du gouver-
neur en conseil — 1’étape 111 —, les efforts déployés par
le Canada étaient loin de répondre aux exigences fixées
par la Cour supréme du Canada. Le Canada en effet a
omis a I’étape III d’engager un véritable dialogue et de
se pencher sur les réelles préoccupations des demandeurs
autochtones de maniére a étre en mesure de rechercher
des mesures pour y répondre. Il ne s’est pas adéquatement
acquitté de son obligation de consulter.

[7] Par conséquent, pour les motifs suivants, j’annule-
rais le décret et je renverrais ’affaire au gouverneur en
conseil pour qu’il prenne les mesures qui s’ imposent, s’il
le juge a propos, pour corriger ces vices et rendre par la
suite une nouvelle décision en bonne et due forme.

[8] Dans un premier temps, les présents motifs décri-
ront 1) le projet d’agrandissement; ii) les demandeurs
qui contestent le rapport de 1’Office et le décret; iii) les
demandes de contréle judiciaire en instance; iv) le ré-
gime législatif; v) le rapport de 1’Office; vi) la décision
du gouverneur en conseil. Nous énoncerons ensuite les
faits pertinents quant aux contestations dont est saisie la
Cour puis examinerons les questions soulevées dans ces
demandes.

II.  Le projet

[91 Aucune compagnie ne peut exploiter un pipeline
interprovincial ou international au Canada a moins que
I’Office national de I’énergie n’ait préalablement déli-
vré un certificat d’utilité publique et ne 1’ait autorisée
a mettre le pipeline en service (paragraphe 30(1) de la
Loi sur I’Office national de [’énergie, L.R.C. (1985),
ch. N-7).

[10] Trans Mountain Pipeline ULC est ’associée com-
manditée de Trans Mountain Pipeline L.P. (appelées col-
lectivement Trans Mountain). Trans Mountain détient
les certificats d’exploitation délivrés par I’Office pour le
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for the existing Trans Mountain pipeline system. This
system includes a pipeline approximately 1 147 kilo-
metres long that moves crude oil, and refined and semi-
refined petroleum products from Edmonton, Alberta to
marketing terminals and refineries in the central region
and lower mainland area of British Columbia, as well as
to the Puget Sound area in Washington State.

[11] On December 16, 2013, Trans Mountain submit-
ted an application to the National Energy Board for a cer-
tificate of public convenience and necessity (and certain
amended certificates) for the Trans Mountain Expansion
Project (Project).

[12] The application described the Project to consist
of a number of components, including: (i) twinning the
existing pipeline system with approximately 987 kilome-
tres of new pipeline segments, including new proposed
pipeline corridors and rights-of-way, for the purpose of
transporting diluted bitumen from Edmonton, Alberta to
Burnaby, British Columbia; (ii) new and modified facili-
ties, including pump stations and tanks (in particular, an
expanded petroleum tank farm in Burnaby which would
be expanded from 13 to 26 storage tanks); (iii) a new and
expanded dock facility, including three new berths, at the
Westridge Marine Terminal in Burnaby; and, (iv) two
new pipelines running from the Burnaby storage facility
to the Westridge Marine Terminal.

[13] The Project would increase the number of tankers
loaded at the Westridge Marine Terminal from approx-
imately five Panamax and Aframax class tankers per
month to approximately 34 Aframax class tankers per
month. Aframax tankers are larger and carry more prod-
uct than Panamax tankers. The Project would increase
the overall capacity of Trans Mountain’s existing pipe-
line system from 300 000 barrels per day to 890 000 bar-
rels per day.

[14] Trans Mountain’s application stated that the pri-
mary purpose of the Project is to provide additional
capacity to transport crude oil from Alberta to markets

réseau pipelinier Trans Mountain actuel. Ce réseau com-
prend un oléoduc d’une longueur d’environ 1 147 kilo-
meétres qui sert & acheminer du pétrole brut ainsi que des
produits pétroliers raffinés ou semi-raffinés d’Edmonton,
en Alberta, vers des terminaux de mise en marché et
des raffineries situées dans les régions du Centre et des
basses-terres continentales de la Colombie-Britannique
ainsi que dans la région du détroit de Puget, dans I’Etat
de Washington.

[11] Le 16 décembre 2013, Trans Mountain a présenté
une demande a 1’Office national de I’énergie en vue d’ob-
tenir un certificat d’utilité publique (et certains certificats
modifiés) pour le projet d’agrandissement du réseau de
Trans Mountain (le projet).

[12] La demande décrivait le projet en plusieurs vo-
lets : 1) I’agrandissement du réseau pipelinier visant a
le doubler par la construction d’environ 987 kilométres
de nouveaux segments, dont des couloirs et des em-
prises supplémentaires, pour transporter du bitume dilué
entre Edmonton, en Alberta, et Burnaby, en Colombie-
Britannique; ii) la construction et la modification des
ouvrages, dont des stations de pompage et des citernes
(notamment 1’agrandissement du parc de citernes pour
hydrocarbures de Burnaby, qui compte actuellement
13 citernes et en compterait alors 26); iii) la construction
et ’agrandissement de quais, dont trois nouveaux postes
d’amarrage, au terminal maritime Westridge de Burnaby;
iv) la construction de deux nouveaux oléoducs entre
le site de stockage de Burnaby et le terminal maritime
Westridge.

[13] Dans le cadre du projet, le nombre de pétroliers
remplis au terminal maritime Westridge passerait d’envi-
ron cinq navires de taille Panamax et Aframax a environ
34 Aframax par mois. Les Aframax sont plus gros que
les Panamax, et leur capacité est supérieure. Au terme du
projet, la capacité globale du réseau pipelinier de Trans
Mountain passerait de 300 000 barils a 890 000 barils
par jour.

[14] Dans sa demande, Trans Mountain indique que
I’objectif premier du projet est d’augmenter la capacité
de transport du pétrole brut de I’ Alberta vers les marchés
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in the Pacific Rim, including Asia. If built, the system
would continue to transport crude oil—primarily diluted
bitumen.

II.  The Applicants

[15] A number of First Nations and two large cities
are significantly concerned about the Project and its im-
pact upon them, and challenge its approval. Two non-
governmental agencies also challenge the Project. These
applicants are described below.

A. Tsleil-Waututh Nation

[16] The applicant Tsleil-Waututh Nation is a Coast
Salish Nation. It is a band within the meaning of the
Indian Act, R.S.C., 1985, c. I-5 and its members are
Aboriginal peoples within the meaning of section 35 of
the Constitution Act, 1982 and paragraph 5(1)(c) of the
Canadian Environmental Assessment Act, 2012, S.C.
2012, c. 19,s.52.

[17] In the traditional dialect of Halkomelem, the
name Tsleil-Waututh means “People of the Inlet”. Tsleil-
Waututh’s asserted traditional territory extends approx-
imately from the vicinity of Mount Garibaldi to the
north to the 49th parallel and beyond to the south. The
traditional territory extends west to Gibsons and east to
Coquitlam Lake. The traditional territory includes ar-
eas across British Columbia’s Lower Mainland, includ-
ing sections of the Lower Fraser River, Howe Sound,
Burrard Inlet and Indian Arm.

[18] Tsleil-Waututh’s traditional territory encompasses
the proposed Westridge Marine Terminal and fuel stor-
age facility expansion, and approximately 18 kilometres
of pipeline right-of-way. Approximately 45 kilometres of
marine shipping route will pass within Tsleil-Waututh’s
asserted traditional territory.

[19] Much of Tsleil-Waututh’s population of 500 people
live in its primary community of Tsleil-Waututh, which is
located on the north shore of Burrard Inlet, approximately
3 kilometres across the Inlet from the Westridge Marine
Terminal.

de la région du Pacifique, notamment 1’ Asie. Si le nou-
veau pipeline est construit, le réseau continuera a trans-
porter du pétrole brut, principalement du bitume dilué.

III. Les demandeurs

[15] Certaines Premiéres Nations ainsi que deux
grandes villes sont trés préoccupées par le projet et ses
répercussions sur elles et contestent son approbation.
Deux organisations non gouvernementales contestent
aussi le projet. Suit une description des demandeurs.

A. La Tsleil-Waututh Nation

[16] La Tsleil-Waututh Nation, I’une des demande-
resses, est une nation salish du littoral. Il s’agit d’une
bande au sens de la Loi sur les Indiens, L.R.C. (1985),
ch. I-5, et ses membres appartiennent aux peuples au-
tochtones au sens de I’article 35 de la Loi constitution-
nelle de 1982 et de I’alinéa 5(1)c) de la Loi canadienne
sur ’évaluation environnementale (2012), L.C. 2012,
ch. 19, art. 52.

[17] En halkomelem, un dialecte traditionnel, le nom
Tsleil-Waututh signifie « peuple de la baie ». Le territoire
traditionnel revendiqué par les Tsleil-Waututh s’étend
approximativement, du nord au sud, des environs du
mont Garibaldi jusqu’au-dela du 49¢ paralléle et, d’ouest
en est, de Gibson jusqu’au lac Coquitlam. II englobe une
partie des basses-terres continentales de la Colombie-
Britannique, y compris des sections du bas Fraser, de la
baie Howe, de la baie Burrard et du bras de mer Indian.

[18] Le territoire traditionnel des Tsleil-Waututh com-
prend notamment le lieu choisi pour 1’agrandissement
proposé du terminal maritime Westridge et du parc de
citernes ainsi qu’environ 18 kilométres d’emprise réser-
vée au pipeline. La voie maritime traversera le territoire
traditionnel revendiqué par les Tsleil-Waututh sur envi-
ron 45 kilomeétres.

[19] Une grande partie de la population de la Tsleil-
Waututh Nation, qui compte 500 ames, habite dans la lo-
calité principale de Tsleil-Waututh, située sur la rive nord
de la baie Burrard, a environ trois kilométres du terminal
maritime Westridge de 1’autre c6té de la baie.
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[20] Tsleil-Waututh asserts Aboriginal title to the land,
water, air, marine foreshore and resources in Eastern
Burrard Inlet. It also asserts freestanding stewardship,
harvesting and cultural rights in this area. The Crown
states that it assessed its duty to consult with Tsleil-
Waututh on the deeper end of the consultation spectrum.

B. City of Vancouver

[21] The City of Vancouver is the third most densely
populated city in North America, after New York City
and San Francisco. It has 69.8 kilometres of water-
front along Burrard Inlet, English Bay, False Creck and
the Fraser River, with 18 kilometres of beaches and a
22-kilometre long seawall.

[22] Approximately 25 000 residents of Vancouver
live within 300 metres of the Burrard Inlet and English
Bay shorelines.

C. City of Burnaby

[23] The City of Burnaby is the third largest city
in British Columbia, with a population of over
223 000 people.

[24] A number of elements of the Project infrastructure
will be located in Burnaby: (i) the new Westridge Marine
Terminal; (ii) the Burnaby Terminal, including 13 new
storage tanks and one replacement storage tank; (iii) two
new delivery lines following a new route connecting the
Burnaby Terminal to the Westridge Marine Terminal
through a new tunnel to be drilled under the Burnaby
Mountain Conservation Area; and, (iv) a portion of the
main pipeline along a new route to the Burnaby Terminal.

D. The Squamish Nation

[25] The applicant Squamish Nation is a Coast Salish
Nation. It is a band within the meaning of the Indian
Act and its members are Aboriginal peoples within the
meaning of section 35 of the Constitution Act, 1982

[20] Les Tsleil-Waututh revendiquent le titre ancestral
a I’égard des terres, des eaux, de I’air, de la zone médio-
littorale et des ressources dans 1’est de la baie Burrard
ainsi que des droits de gérance autonome et de récolte et
des droits culturels dans cette région. Selon la Couronne,
son obligation de consulter les Tsleil-Waututh se situe
a extrémité supéricure du continuum applicable en la
matiere.

B. La Ville de Vancouver

[21] Vancouver arrive au troisieme rang des villes les
plus densément peuplées d’Amérique du Nord, aprées
New York et San Francisco. Son littoral s’étend sur
69,8 kilométres le long de la baie Burrard, de la baie
English, du ruisseau False et du fleuve Fraser et il compte
18 kilométres de plages ainsi qu’une digue d’une lon-
gueur de 22 kilométres.

[22] Environ 25 000 Vancouverois vivent a moins de
300 meétres du littoral de la baie Burrard et de la baie
English.

C. La Ville de Burnaby

[23] Forte de 223 000 habitants, Burnaby est la troi-
siéme plus grande ville de la Colombie-Britannique.

[24] Certains ouvrages du projet seront situés a
Burnaby : i) le nouveau terminal maritime Westridge;
i) le terminal de Burnaby, y compris 13 nouvelles ci-
ternes et une citerne de remplacement; iii) deux nou-
velles canalisations de livraison le long d’un nouveau
tracé reliant le terminal de Burnaby au terminal maritime
Westridge qui seront creusées sous 1’aire de conservation
du mont Burnaby; iv) une portion du pipeline princi-
pal qui suivra un nouveau tracé menant au terminal de
Burnaby.

D. La Nation Squamish

[25] LaNation Squamish, I’'une des demanderesses, est
rattachée aux Salishes du littoral. Il s’agit d’une bande
au sens de la Loi sur les Indiens, et ses membres appar-
tiennent aux peuples autochtones visés par 1’article 35
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and paragraph 5(1)(c) of the Canadian Environmental
Assessment Act, 2012. There are currently just over
4 000 registered members of the Squamish Nation.

[26] The Squamish assert that since a time before con-
tact with Europeans, Squamish have used and occupied
lands and waters on the southwest coast of what is now
British Columbia, extending from the Lower Mainland
north to Whistler. This territory includes Burrard Inlet,
English Bay, Howe Sound and the Squamish Valley. The
boundaries of asserted Squamish territory thus encom-
pass all of Burrard Inlet, English Bay and Howe Sound,
as well as the rivers and creeks that flow into these bod-
ies of water.

[27] Squamish has three reserves located in and at the
entrance to Burrard Inlet:

i.  Seymour Creek Reserve No. 2 (ch’ich’elxwi7kw)
on the North shore close to the Westridge Marine
Terminal;

ii. Mission Reserve No. 1 (eslha7an); and,
iii. Capilano Reserve No. 5 (xwmelchstn).

Also located in the area are Kitsilano Reserve No. 6
(senakw) near the entrance to False Creek, and three
other waterfront reserves in Howe Sound.

[28] Project infrastructure, including portions of the
main pipeline, the Westridge Marine Terminal, the
Burnaby Terminal, two new delivery lines connecting the
terminals, and sections of the tanker routes for the Project
will be located in Squamish’s asserted traditional terri-
tory and close to its reserves across the Burrard Inlet. The
shipping route for the Project will also travel past three
Squamish reserves through to the Salish Sea.

[29] Squamish asserts Aboriginal rights, including ti-
tle and self-government, within its traditional territory.
Squamish also asserts Aboriginal rights to fish in the
Fraser River and its tributaries. The Crown assessed its

de la Loi constitutionnelle de 1982 et I’alinéa 5(1)c) de
la Loi canadienne sur l’évaluation environnementale
(2012). La Nation Squamish compte actuellement un peu
plus de 4 000 membres inscrits.

[26] Les Squamish affirment qu’ils utilisent et occupent
les terres et caux de la cote sud-ouest de ce qui corres-
pond de nos jours a la Colombie-Britannique, a savoir
des basses-terres continentales jusqu’a Whistler au nord,
depuis une date qui précede 1’arrivée des Européens.
Ce territoire comprend la baie Burrard, la baie English,
la baie Howe et la vallée de la Squamish. A I’intérieur
des frontieres du territoire revendiqué par les Squamish
se trouvent donc toute la baie Burrard, la baie English et
la baie Howe, ainsi que les rivieres et ruisseaux qu’elles
drainent.

[27] Les Squamish ont trois réserves dans la baie
Burrard ou a I’embouchure de celle-ci :

i. La réserve de Seymour Creek n° 2
(ch’ich’elxwi7kw) sur la rive nord, prés du termi-
nal maritime Westridge;

ii. Laréserve de Mission n° 1 (eslha7an);
iii. La réserve de Capilano n° 5 (xwmelchstn).

On trouve aussi dans les environs la réserve de Kitsilano
n° 6 (senakw), pres de ’entrée du ruisseau False, et trois
autres réserves littorales dans la baie Howe.

[28] L’infrastructure du projet, y compris des trongons
du pipeline principal, le terminal maritime Westridge, le
terminal de Burnaby, les deux nouvelles canalisations de
livraison reliant les terminaux, ainsi que des sections du
trajet des navires-citernes, seront situés dans le territoire
traditionnel revendiqué par les Squamish et prés de ses
réserves situées de 1’autre coté de la baie Burrard. La
voie maritime que prévoit le projet longera aussi trois ré-
serves Squamish avant d’aboutir dans la mer des Salish.

[29] Les Squamish revendiquent des droits ancestraux,
notamment le titre ancestral et 1’autonomie gouverne-
mentale, dans leur territoire traditionnel. Ils revendiquent
aussi des droits de péche ancestraux dans le fleuve Fraser
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duty to consult Squamish at the deeper end of the con-
sultation spectrum.

E. Coldwater Indian Band

[30] The applicant Coldwater is a band within the
meaning of section 2 of the /ndian Act. Its members are
Aboriginal peoples within the meaning of section 35
of the Constitution Act, 1982 and paragraph 5(1)(c) of
the Canadian Environmental Assessment Act, 2012.
Coldwater, together with 14 other bands, comprise the
Nlaka’pamux Nation.

[317 The Nlaka’pamux Nation’s asserted traditional ter-
ritory encompasses part of south-central British Columbia
extending from the northern United States to north of
Kamloops. This territory includes the Lower Thompson
River area, the Fraser Canyon, the Nicola and Coldwater
Valleys and the Coquihalla area.

[32] Coldwater’s registered population is approxi-
mately 850 members. Approximately 330 members live
on Coldwater’s reserve lands. Coldwater holds three re-
serves: (i) Coldwater Indian Reserve No. 1 (Coldwater
Reserve) approximately 10 kilometres southwest of
Merritt, British Columbia; (ii) Paul’s Basin Indian
Reserve No. 2 located to the southwest of the Coldwater
Reserve, upstream on the Coldwater River; and, (iii)
Gwen Lake Indian Reserve No. 3 located on Gwen Lake.

[33] Approximately 226 kilometres of the proposed
pipeline right-of-way and four pipeline facilities (the
Kamloops Terminal, the Stump Station, the Kingsvale
Station and the Hope Station) will be located within the
Nlaka’pamux Nation’s asserted traditional territory. The
Kingsvale Station is located in the Coldwater Valley. The
approved pipeline right-of-way skirts the eastern edges
of the Coldwater Reserve. The existing Trans Mountain
pipeline system transects both the Coldwater Reserve
and the Coldwater Valley.

[34] Coldwater asserts Aboriginal rights and title
in, and the ongoing use of, the Coldwater and Nicola
Valleys and the Nlaka’pamux territory more generally.

et ses affluents. Selon la Couronne, son obligation de
consulter les Squamish se situe a I’extrémité supérieure
du continuum applicable en la matiére.

E. La bande indienne Coldwater

[30] La Bande indienne Coldwater, demanderesse en
I’espéce, est une bande au sens de ’article 2 de la Loi sur
les Indiens, et ses membres appartiennent aux peuples au-
tochtones visés par ’article 35 de la Loi constitutionnelle
de 1982 et I’alinéa 5(1)c) de la Loi canadienne sur [’éva-
luation environnementale (2012). Les Coldwater ainsi
que 14 autres bandes constituent la Nation Nlaka’pamux.

[31] Le territoire traditionnel revendiqué par la Nation
Nlaka’pamux comprend une partie du centre-sud de la
Colombie-Britannique et va du Nord des Etats-Unis au
nord de Kamloops. Ce territoire comprend la région de
la riviére Thompson sud, le canyon du Fraser, les vallées
Nicola et Coldwater, ainsi que le secteur de Coquihalla.

[32] Les Coldwater comptent approximativement
850 membres inscrits, dont environ 330 vivent dans les
terres de réserve de la bande. Les Coldwater possédent
trois réserves : 1) la réserve indienne n° 1 de Coldwater
(la réserve de Coldwater), située a environ 10 kilomeétres
au sud-ouest de Merritt en Colombie-Britannique; ii) la
réserve indienne n° 2 de Paul’s Basin, située au sud-ouest
de la réserve de Coldwater, en amont, et baignée par la
riviere Coldwater; et iii) la réserve indienne n° 3 de Gwen
Lake, située en bordure du lac Gwen.

[33] Les quatre ouvrages connexes (le terminal de
Kamloops, la station de Stump, la station de Kingsvale
et la station de Hope) ainsi que I’emprise proposée pour
I’0léoduc, sur une distance d’environ 226 kilométres, se-
ront situés sur le territoire traditionnel revendiqué par la
Nation Nlaka’pamux. La station de Kingsvale se trouve
dans la vallée Coldwater. L’emprise approuvée pour le
pipeline longe la frontiére est de la réserve de Coldwater.
L’actuel pipeline de Trans Mountain traverse la réserve de
Coldwater ainsi que la vallée du méme nom.

[34] Les Coldwater revendiquent des droits an-
cestraux et le titre ancestral a 1’égard des vallées
Coldwater et Nicola et, de fagon générale, du territoire
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The Crown assessed its duty to consult Coldwater at the
deeper end of the consultation spectrum.

F. The St6:16 Collective

[35] One translation of the term “St6:16” is “People of
the River”, referencing the Fraser River. The St6:16 are a
Halkomelem-speaking Coast Salish people. Traditionally,
they have been tribally organized.

[36] The “St6:16 Collective” was formed for the sole
purpose of coordinating and representing the interests of
its membership before the National Energy Board and
in Crown consultations about the Project. The St6:16
Collective represents the following applicants:

(a) Aitchelitz, Skowkale, Tzeachten, Squiala First
Nation, Yakweakwioose, Shxwa:y Village and
Soowahlie, each of which are villages and
also bands within the meaning of section 2 of
the Indian Act (the Ts’elxweyeqw Villages).
The Ts’elxweyeqw Villages collectively com-
prise the Ts’elxweyeqw Tribe. Members of the
Ts’elxweyeqw Villages are St6:16 people and
Aboriginal peoples within the meaning of sec-
tion 35 of the Constitution Act, 1982 and para-
graph 5(1)(c) of the Canadian Environmental
Assessment Act, 2012; and,

(b) Skwah and Kwaw-Kwaw-Apilt, each of whom
are villages and also bands within the mean-
ing of section 2 of the Indian Act (the Pil’Alt
Villages). The Pil’Alt Villages are members of
the Pil’ Alt Tribe. Members of the Pil’ Alt Villages
are Sto:10 people and Aboriginal peoples within
the meaning of section 35 of the Constitution
Act, 1982 and paragraph 5(1)(c) of the Canadian
Environmental Assessment Act, 2012. The Pil’ Alt
Villages are represented by the Ts’clxweyeqw
Tribe in matters relating to the Project. (On
March 6, 2018, Kwaw-Kwaw-Apilt filed a notice
of discontinuance.)

des Nlaka’pamux, et le droit de continuer a utiliser ces
terres. Selon la Couronne, son obligation de consulter
les Coldwater se situe a I’extrémité supérieure du conti-
nuum applicable en la matiére.

F. Le groupe Sto:16

[35] L’une des traductions que 1’on peut donner du
terme « Std:10 » est « peuple du fleuve », une allusion
au fleuve Fraser. Les St6:16, un peuple salish du littoral,
s’expriment en halkomelem. Ils sont traditionnellement
organisés en tribus.

[36] Le « groupe Std:10 » a été constitué dans le seul
objectif de coordonner et défendre les intéréts de ses
membres devant I’Office national de 1’énergie et lors des
consultations de la Couronne sur le projet. Il représente
les demandeurs suivants :

a) Aitchelitz, Skowkale, Tzeachten, Premiére Nation
Squiala, Yakweakwioose, Shxwa:y Village et
Soowabhlie, qui sont des villages, mais aussi des
bandes au sens de 1’article 2 de la Loi sur les
Indiens (les villages Ts’elxweyeqw). Les vil-
lages Ts’elxweyeqw forment collectivement la
tribu Ts’elxweyeqw. Les membres des villages
Ts’elxweyeqw sont des St6:10 et appartiennent
aux peuples autochtones visés par ’article 35 de la
Loi constitutionnelle de 1982 et de I’alinéa 5(1)c)
de la Loi canadienne sur [’évaluation environne-
mentale (2012);

b) Skwah et Kwaw-Kwaw-Apilt, qui sont des vil-
lages, mais aussi des bandes au sens de Iarticle 2
de la Loi sur les Indiens (les villages Pil’Alt).
Les membres des villages Pil’Alt appartiennent
a la tribu Pil’Alt. Ils sont des St6:16 et appar-
tiennent aux peuples autochtones visés par 1’ar-
ticle 35 de la Loi constitutionnelle de 1982 et de
I’alinéa 5(1)c) de la Loi canadienne sur [’éva-
luation environnementale (2012). Les villages
Pil’ Alt sont représentés par la tribu Ts’elxweyeqw
pour les questions touchant le projet. (Les Kwaw-
Kwaw-Apilt ont déposé un avis de désistement le
6 mars 2018.)
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[37] The St6:16°s asserted traditional territory, known
as S’olh Temexw, includes the lower Fraser River
watershed.

[38] The Sto:16 live in many villages, all of which are
located in the lower Fraser River watershed.

[39] The existing Trans Mountain pipeline crosses, and
the Project’s proposed new pipeline route would cross,
approximately 170 kilometres of the St6:16 Collective
applicants’ asserted traditional territory, beginning from
an eastern point of entry near the Coquihalla Highway
and continuing to the Burrard Inlet.

[40] The St6:10 possess established Aboriginal fishing
rights on the Fraser River (R. v. Van der Peet, [1996] 2
S.C.R. 507, (1996), 137 D.L.R. (4th) 289). The Crown
assessed its duty to consult St6:16 at the deeper end of
the consultation spectrum.

G. Upper Nicola Band

[41] The applicant Upper Nicola is a member commu-
nity of the Syilx (Okanagan) Nation and a band within
the meaning of section 2 of the Indian Act. Upper Nicola
and Syilx are an Aboriginal people within the meaning
of section 35 of the Constitution Act, 1982 and para-
graph 5(1)(c) of the Canadian Environmental Assessment
Act, 2012.

[42] The Syilx Nation’s asserted traditional territory
extends from the north past Revelstoke around Kinbasket
to the south to the vicinity of Wilbur, Washington. It ex-
tends from the east near Kootenay Lake to the west to the
Nicola Valley. Upper Nicola currently has eight Indian
Reserves within Upper Nicola’s/Syilx’s asserted territory.
The primary residential communities are Spaxomin, lo-
cated on Upper Nicola Indian Reserve No. 3 on the west-
ern shore of Douglas Lake, and Quilchena, located on
Upper Nicola Indian Reserve No. 1 on the eastern shore
of Nicola Lake.

[43] Approximately 130 kilometres of the Project’s
proposed new pipeline will cross through Upper Nicola’s
area of responsibility within Syilx territory. The Stump

[37] Le territoire traditionnel revendiqué par les St6:10,
connu sous le nom de S’olh Temexw, comprend le bas-
sin hydrographique du bas Fraser.

[38] Les St6:16 vivent dans de nombreux villages, tous
situés dans le bassin hydrographique du bas Fraser.

[39] Le tracé de I’actuel pipeline de Trans Mountain et
celui proposé pour le nouveau pipeline traversent sur en-
viron 170 kilometres le territoire traditionnel revendiqué
par le groupe Std:10, qui s’étend d’un point a proximité
de la route de Coquihalla, a I’est, jusqu’a la baie Burrard.

[40] Les St6:10 possedent des droits de péche ancestraux
établis dans le fleuve Fraser (R. ¢. Van der Peet, [1996]
2 R.C.S. 507, 1996 CanLlII 216). Selon la Couronne, son
obligation de consulter les Sto:10 se situe a I’extrémité su-
périeure du continuum applicable en la matiére.

G. La bande Upper Nicola

[41] La bande Upper Nicola, I'une des demanderesses,
fait partie de la Nation Syilx (Okanagan) et est une bande
au sens de ’article 2 de la Loi sur les Indiens. Les Upper
Nicola et les Syilx appartiennent aux peuples autochtones
au sens de ’article 35 de la Loi constitutionnelle de 1982
et de I’alinéa 5(1)c) de la Loi canadienne sur [’évaluation
environnementale (2012).

[42] Le territoire traditionnel revendiqué par la Nation
Syilx s’étend, du nord au sud, d’un point situé prés de
Kinbasket, passé Revelstoke, jusqu’aux environs de
Wilbur, dans 1’Etat de Washington et, d’est en ouest, des
environs du lac Kootenay a la vallée Nicola. Présentement,
la bande Upper Nicola compte huit réserves indiennes
dans le territoire revendiqué par les Upper Nicola/Syilx.
Les localités principales sont Spaxomin, située dans la
réserve indienne n° 3 d’Upper Nicola sur la rive ouest du
lac Douglas, et Quilchena, située dans la réserve indienne
Upper Nicola n° 1 sur la rive est du lac Nicola.

[43] Le pipeline proposé traversera, sur environ
130 kilométres, le territoire des Syilx dont la bande
Upper Nicola a la charge. La station Stump et la station
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Station and the Kingsvale Station are also located within
Syilx/Upper Nicola’s asserted territory.

[44] Upper Nicola asserts responsibility to protect and
preserve the claimed Aboriginal title and harvesting and
other rights held collectively by the Syilx, particularly
within its area of responsibility in the asserted Syilx
territory. The Crown assessed its duty to consult Upper
Nicola at the deeper end of the consultation spectrum.

H. Stk’emlupsemc te Secwepemc of the Secwepemc
Nation

[45] The Secwepemc are an Aboriginal people liv-
ing in the area around the confluence of the Fraser and
Thompson Rivers. The Secwepemc Nation is com-
prised of seven large territorial groupings referred to as
“Divisions”. The Stk’emlupsemc te Secwepemc Division
(SSN) is comprised of the Skeetchestn Indian Band
and the Kamloops (or Tk’emlups) Indian Band. Both
are bands within the meaning of section 2 of the Indian
Act. SSN’s members are also Aboriginal peoples within
the meaning of section 35 of the Constitution Act, 1982
and paragraph 5(1)(c) of the Canadian Environmental
Assessment Act, 2012.

[46] The Skeetchestn Indian Band is located along the
northern bank of the Thompson River, approximately
50 kilometres west of Kamloops and has four reserves.
Its total registered population is 533. The Tk’emlups
Indian Band is located in the Kamloops area and has
six reserves. Its total registered population is 1 322.
Secwepemc Territory is asserted to be a substantial land-
mass which encompasses many areas, including the area
in the vicinity of Kamloops Lake.

[47] The existing and proposed pipeline right-of-way
crosses through SSN’s asserted traditional territory for
approximately 350 kilometres. Approximately 80 kilome-
tres of the proposed pipeline right-of-way and two pipe-
line facilities, the Black Pines Station and the Kamloops
Terminal, will be located within SSN’s asserted traditional
territory.

Kingsvale se trouvent aussi sur le territoire revendiqué
par les Syilx et Upper Nicola.

[44] Labande Upper Nicola assume la responsabilité de
protéger et de préserver le titre ancestral revendiqué ainsi
que les droits, notamment de cueillette, que détiennent
collectivement les Syilx, particuliérement dans le secteur
dont elle a la charge sur le territoire revendiqué par les
Syilx. Selon la Couronne, son obligation de consulter les
Upper Nicola se situe a I’extrémité supérieure du conti-
nuum applicable en la matiére.

H. Les Stk’emlupsemc te Secwepemc de la Nation
Secwepemc

[45] Peuple autochtone, les Secwepemc habitent au
confluent du fleuve Fraser et de la riviere Thompson.
La Nation Secwepemc comprend sept grands regrou-
pements territoriaux appelés « divisions ». La division
Stk’emlupsemc te Secwepemc (les SSN) comprend
la bande indienne Skeetchestn et la bande indienne
Kamloops (ou Tk’emlups), qui sont toutes deux des
bandes au sens de I’article 2 de la Loi sur les Indiens.
Les SSN appartiennent aussi aux peuples autochtones au
sens de I’article 35 de la Loi constitutionnelle de 1982 et
de I’alinéa 5(1)c) de la Loi canadienne sur [’évaluation
environnementale (2012).

[46] La bande indienne Skeetchestn occupe des terres
situées sur la rive nord de la riviere Thompson, a une
cinquantaine de kilométres a 1’ouest de Kamloops. Ses
quatre réserves comptent, selon les inscriptions, une
population totale de 533 habitants. La bande indienne
Tk’emlups, située dans la région de Kamloops, est ré-
partie dans six réserves. Sa population inscrite s’éléve a
1 322 ames. Le territoire revendiqué par les Secwepemc,
une masse terrestre considérable, englobe notamment la
région du lac Kamloops.

[47] L’emprise du pipeline actuel et de celui qui est
proposé traverse le territoire traditionnel revendiqué par
les SSN sur environ 350 kilométres. L’emprise du pipe-
line proposé traversera, sur environ quatre-vingts kilo-
métres, le territoire traditionnel revendiqué par les SSN,
et deux ouvrages connexes, soit la station de Black Pines
et le terminal de Kamloops, y seront situés.
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[48] The SSN claim Aboriginal title over its traditional
territory. The Crown assessed its duty to consult SSN at
the deeper end of the consultation spectrum.

I. Raincoast Conservation Foundation and Living
Oceans Society

[49] These applicants are not-for-profit organizations.
Their involvement in the National Energy Board review
process focused primarily on the effects of Project-
related marine shipping.

IV.  The applications challenging the report of the
National Energy Board and the Order in Council

[S0] As will be discussed in more detail below, two
matters are challenged in this consolidated proceeding:
first, the report of the National Energy Board which rec-
ommended that the Governor in Council approve the
Project and direct the Board to issue the necessary cer-
tificate of public convenience and necessity; and, sec-
ond, the decision of the Governor in Council to accept
the recommendation of the Board and issue the Order in
Council directing the Board to issue the certificate.

[S1] The following applicants applied for judicial re-
view of the report of the National Energy Board:

*  Tsleil-Waututh Nation (Court File A-232-16)

»  City of Vancouver (Court File A-225-16)

*  City of Burnaby (Court File A-224-16)

e The Squamish Nation and Xalek/Sekyu Siyam,
Chief ITan Campbell on his own behalf and
on behalf of all members of Squamish (Court
File A-217-16)

¢ Coldwater Indian Band and Chief Lee Spahan in

his capacity as Chief of Coldwater on behalf of all
members of Coldwater (Court File A-223-16)

[48] Les SSN revendiquent un titre ancestral sur leur
territoire traditionnel. Selon la Couronne, son obligation
de consulter les SSN se situe a I’extrémité supérieure du
continuum applicable en la maticre.

I. Raincoast Conservation Foundation et Living
Oceans Society

[49] Ces demanderesses sont des organismes sans but
lucratif. Leur intervention dans le processus d’examen
de I’Office national de 1’énergie concernait principale-
ment les répercussions du transport maritime découlant
du projet.

IV. Les demandes attaquant le rapport de I’Office
national de 1’énergie et le décret

[S0] Comme nous le verrons plus en détail, les pré-
sentes demandes réunies portent sur deux faits : premie-
rement, le rapport de I’Office national de 1’énergie, qui
recommandait au gouverneur en conseil d’approuver le
projet et d’enjoindre a I’Office de délivrer les certificats
d’utilité publique requis; deuxiémement, la décision du
gouverneur en conseil d’accepter la recommandation de
I’Office et de prendre le décret enjoignant a 1’Office de
délivrer le certificat.

[S1] Les demandeurs suivants ont sollicité le contréle
judiciaire du rapport de 1I’Office national de I’énergie :

*  La Tsleil-Waututh Nation (dossier A-232-16)
»  La Ville de Vancouver (dossier A-225-16)
»  La Ville de Burnaby (dossier A-224-16)

e La Nation Squamish, Xalek/Sekyu Siyam et
le chef Ian Campbell, pour son propre compte
et au nom de tous les membres des Squamish
(dossier A-217-16)

*  Bande indienne Coldwater et le chef Lee Spahan,
en sa qualité de chef des Coldwater agissant
au nom de tous les membres des Coldwater
(dossier A-223-16)
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* Raincoast Conservation Foundation and Living
Oceans Society (Court File A-218-16).

[52] The following applicants applied, with leave,
for judicial review of the decision of the Governor in
Council:

e Tsleil-Waututh Nation (Court File A-78-17)
*  City of Burnaby (Court File A-75-17)

e The Squamish Nation and Xalek/Sekyu Siyam,
Chief ITan Campbell on his own behalf and
on behalf of all members of Squamish (Court
File A-77-17)

e Coldwater Indian Band and Chief Lee Spahan in
his capacity as Chief of Coldwater on behalf of all
members of Coldwater (Court File A-76-17)

e The St6:16 Collective applicants (Court
File A-86-17)

»  Upper Nicola Band (Court File A-74-17)

e Chief Ron Ignace and Chief Fred Seymour, on
their own behalf and on behalf of all other mem-
bers of Stk’emlupsemc te Secwepemc of the

Secwepemc Nation (Court File A-68-17)

* Raincoast Conservation Foundation and Living
Oceans Society (Court File A-84-17).

V. The legislative regime

[53] For ease of reference the legislative provisions re-
ferred to in this section of the reasons are set out in the
Appendix to these reasons.

A. The requirements of the National Energy Board
Act

[54] As explained above, no company may operate an
interprovincial or international pipeline in Canada un-
less the National Energy Board has issued a certificate

* Raincoast Conservation Foundation et Living
Oceans Society (dossier A-218-16).

[52] Les demandeurs suivants ont été autorisés a pré-
senter une demande de contréle judiciaire de la décision
du gouverneur en conseil :

*  La Tsleil-Waututh Nation (dossier A-78-17)
*  La Ville de Burnaby (dossier A-75-17)

« La Nation Squamish, Xalek/Sekyu Siyam et
le chef Ian Campbell, pour son propre compte
et au nom de tous les membres des Squamish
(dossier A-77-17)

e La bande indienne Coldwater et le chef Lee
Spahan, en sa qualité de chef des Coldwater agis-
sant au nom de tous les membres des Coldwater
(dossier A-76-17)

* Les demandeurs formant le groupe Sto6:10
(dossier A-86-17)

»  Labande Upper Nicola (dossier A-74-17)

e Les chefs Ron Ignace et Fred Seymour, pour leur
propre compte et au nom de tous les membres
des Stk’emlupsemc te Secwepemc de la Nation

Secwepemc (dossier A-68-17)

* Raincoast Conservation Foundation et Living
Oceans Society (dossier A-84-17).

V. Le régime législatif

[53] Par souci de commodité, les dispositions men-
tionnées sous le présent titre sont reproduites a 1’annexe
des présents motifs.

A. Les exigences de la Loi sur [’Office national de
[’énergie

[54] Comme nous I’avons déja expliqué, pour exploiter
un pipeline interprovincial ou international au Canada,
une compagnie doit avoir obtenu un certificat d’utilité
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of public convenience and necessity, and, after the pipe-
line is built, has given leave to the company to open the
pipeline.

[55] Trans Mountain’s completed application for a
certificate of public convenience and necessity for the
Project triggered the National Energy Board’s obliga-
tion to assess the Project pursuant to section 52 of the
National Energy Board Act. Subsection 52(1) of that
Act requires the Board to prepare and submit to the
Minister of Natural Resources, for transmission to the
Governor in Council, a report which sets out the Board’s
recommendation as to whether the certificate should be
granted, together with all of the terms and conditions
that the Board considers the certificate should be subject
to if issued. The Board is to provide its reasons for its
recommendation. When considering whether to recom-
mend issuance of a certificate the Board is required to
take into account “whether the pipeline is and will be re-
quired by the present and future public convenience and
necessity” [paragraph 52(1)(a)].

[56] The Board’s recommendation is, pursuant to
subsection 52(2) of the National Energy Board Act, to
be based on “all considerations that appear to it to be
directly related to the pipeline and to be relevant” and
the Board may have regard to five specifically enumer-
ated factors which include “any public interest that in
the Board’s opinion may be affected by the issuance of
the certificate or the dismissal of the application” [para-

graph 52(2)(e)].

[57] If an application relates to a “designated” project,
as defined in section 2 of the Canadian Environmental
Assessment Act, 2012, the Board’s report must also set
out the Board’s environmental assessment of the project.
This assessment is to be prepared under the Canadian
Environmental Assessment Act, 2012 (subsection 52(3)
of the National Energy Board Act). A designated project
is defined in section 2 of the Canadian Environmental
Assessment Act, 2012:

Definitions
2Q1) ...

designated project means one or more physical activities
that

publique de I’Office national de I’énergie qui, apres la
construction du pipeline, doit avoir autorisé sa mise en
service.

[55] Dé¢s lors que la demande de certificat d’uti-
lit¢ publique présentée par Trans Mountain était com-
pléte, I’Office national de 1’énergie était tenu, en vertu
de Particle 52 de la Loi sur [’Office national de ’éner-
gie, d’évaluer le projet. Le paragraphe 52(1) exige que
I’Office établisse et présente au ministre des Ressources
naturelles, pour transmission au gouverneur en conseil, un
rapport dans lequel figure la recommandation de 1’Office
quant a ’opportunité de délivrer le certificat ainsi que les
conditions dont ce dernier, s’il est délivré, devrait étre as-
sorti. L’Office doit assortir sa recommandation de motifs.
Dans cette analyse, I’Office doit tenir compte « du carac-
tére d’utilité publique, tant pour le présent que pour le
futur, du pipeline » [alinéa 52(1)a)].

[56] Aux termes du paragraphe 52(2) de la Loi sur
[’Office national de [’énergie, la recommandation de
I’Office doit tenir compte de « tous les facteurs qu’il
estime directement liés au pipeline et pertinents » et de
cinq facteurs expres, dont « les conséquences sur 1’ intérét
public que peut, a son avis, avoir la délivrance du certifi-
cat ou le rejet de la demande » [alinéa 52(2)e)].

[57] Siune demande vise un « projet désigné » au sens
de I’article 2 de la Loi canadienne sur [’évaluation envi-
ronnementale (2012), le rapport de 1’Office doit aussi
contenir 1’évaluation environnementale du projet, éta-
blie sous le régime de cette loi (paragraphe 52(3) de la
Loi sur ['Office national de I’énergie). Le terme « projet
désigné » est défini a I’article 2 de la Loi canadienne sur
l’évaluation environnementale (2012) en ces termes :

Définitions
2()[...]

projet désigné Une ou plusieurs activités concretes :
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(a) are carried out in Canada or on federal lands;

(b) are designated by regulations made under para-
graph 84(a) or designated in an order made by the
Minister under subsection 14(2); and

(c) are linked to the same federal authority as specified
in those regulations or that order.

It includes any physical activity that is incidental to those
physical activities. (projet désigné)

[58] The remaining subsections in section 52 deal
with the timeframe in which the Board must complete
its report. Generally, a report must be submitted to the
Minister within the time limit specified by the Chair of the
Board. The specified time limit must not be longer than
15 months after the completed application has been sub-
mitted to the Board.

B. The requirements of the Canadian Environmental
Assessment Act, 2012

[59] Pursuant to subsection 4(3) of the Regulations
Designating Physical Activities, SOR/2012-147, and
section 46 of the Schedule thereto, because the Project
includes a new onshore pipeline longer than 40 kilo-
metres, the Project is a designated project as defined in
part (b) of the definition of “designated project” set out
in paragraph 57 above. In consequence, the Board was
required to conduct an environmental assessment un-
der the Canadian Environmental Assessment Act, 2012.
For this purpose, subsection 15(b) of the Canadian
Environmental Assessment Act, 2012 designated the
National Energy Board to be the sole responsible author-
ity for the environmental assessment.

[60] As the responsible authority, the Board was
required to take into account the environmental ef-
fects enumerated in subsection 5(1) of the Canadian
Environmental Assessment Act, 2012. These effects in-
clude changes caused to the land, water or air and to the
life forms that inhabit these elements of the environment.
The effects to be considered are to include the effects
upon Aboriginal peoples’ health and socio-economic con-
ditions, their physical and cultural heritage, their current
use of lands and resources for traditional purposes, and

a) exercées au Canada ou sur un territoire domanial;

b) désignées soit par réglement pris en vertu de 1’ali-
néa 84a), soit par arrété pris par le ministre en vertu du
paragraphe 14(2);

¢) liées a la méme autorité fédérale selon ce qui est pré-
cis¢ dans ce réglement ou cet arrété.

Sont comprises les activités concrétes qui leur sont acces-
soires. (designated project)

[58] Les autres paragraphes de I’article 52 prévoient le
délai d’établissement du rapport. De fagon générale, le
rapport doit étre présenté au ministre dans le délai fixé
par le président de I’Office. Ce délai ne peut excéder
15 mois suivant la date ou la demande compléte a été
présentée a 1’Office.

B. Les exigences de la Loi canadienne sur l’évalua-
tion environnementale (2012)

[59] Par le jeu du paragraphe 4(3) du Reglement dési-
gnant les activités concrétes, DORS/2012-147, et de
I’article 46 de I’annexe de ce réglement, le projet, comme
il vise un nouveau pipeline terrestre d’une longueur su-
périeure a 40 kilométres, constitue un projet désigné au
sens de I’alinéa b) de la définition de ce terme reproduite
au paragraphe 57 des présents motifs. Par conséquent,
I’Office devait effectuer une évaluation environnemen-
tale en application de la Loi canadienne sur I’évaluation
environnementale (2012), dont I’alinéa 15b) le désigne
comme seule autorité responsable a cet égard.

[60] A titre d’autorité responsable, 1’Office devait tenir
compte des effets environnementaux énumérés au para-
graphe 5(1) de la Loi canadienne sur ’évaluation envi-
ronnementale (2012), dont les changements causés aux
terres, a I’eau et a I’air ainsi qu’aux organismes vivants
qui s’y trouvent. L’Office doit examiner, s’agissant des
peuples autochtones, les répercussions en matiére sani-
taire et socio-économique, sur le patrimoine naturel et le
patrimoine culturel, sur 1’'usage courant de terres et de res-
sources a des fins traditionnelles, et sur toute construction,

2018 FCA 153 (CanLll)



40 TSLEIL-WAUTUTH NATION V. CANADA (ATTORNEY GENERAL)

[2019] 2 F.C.R.

any structure, site or thing that is of historical, archacolog-
ical, paleontological or architectural significance.

[61] Subsection 19(1) of the Canadian Environmental
Assessment Act, 2012 required the Board to take into ac-
count a number of enumerated factors when conducting
the environmental assessment, including:

e the environmental effects of the designated
project (including the environmental effects of
malfunctions or accidents that may occur in con-
nection with the designated project) and any cu-
mulative environmental effects that are likely to
result from the designated project in combination
with other physical activities that have been or
will be carried out;

*  mitigation measures that are technically and eco-
nomically feasible and that would mitigate any
significant adverse environmental effects of the
designated project;

e alternative means of carrying out the designated
project that are technically and economically fea-
sible, and the environmental effects of any such
alternative means; and

e any other matter relevant to the environmental as-
sessment that the responsible authority, here the
Board, requires to be taken into account.

[62] The Board was also required under subsec-
tion 29(1) of the Canadian Environmental Assessment
Act, 2012 to make recommendations to the Governor in
Council with respect to the decision to be made by the
Governor in Council under paragraph 31(1)(a) of that
Act—a decision about the existence of significant ad-
verse environmental effects and whether those effects
can be justified in the circumstances.

C. Consideration by the Governor in Council
[63] Once in receipt of the report prepared in accor-

dance with the requirements of the National Energy
Board Act and the Canadian Environmental Assessment

emplacement ou chose d’importance sur le plan histo-
rique, archéologique, paléontologique ou architectural.

[61] Sous le régime du paragraphe 19(1) de la Loi
canadienne sur l’évaluation environnementale (2012),
I’Office, au moment de procéder a I’évaluation environ-
nementale, devait prendre en compte certains ¢léments
énumeérés, notamment :

* les effets environnementaux du projet désigné, y
compris ceux causés par les accidents ou défail-
lances pouvant en résulter, et les effets cumulatifs
que sa réalisation, combinée a celle d’autres acti-
vités concreétes, passées ou futures, est susceptible
de causer a I’environnement;

*  les mesures d’atténuation réalisables, sur les plans
technique et économique, des effets environne-
mentaux négatifs importants du projet désigné;

e les solutions de rechange réalisables, sur les
plans technique et économique, et leurs effets
environnementaux;

e tout autre élément utile a I’évaluation environne-
mentale dont 1’autorité responsable—en I’occur-
rence I’Office—exige la prise en compte.

[62] L’Office devait aussi, en application du para-
graphe 29(1) de la Loi canadienne sur I’évaluation en-
vironnementale (2012), faire une recommandation au
gouverneur en conseil quant a la décision que celui-ci
doit prendre aux termes de I’alinéa 31(1)a) de cette loi—
a savoir si le projet est susceptible d’entrainer des effets
environnementaux négatifs et importants et, auquel cas,
s’ils sont justifiables dans les circonstances.

C. L’examen par le gouverneur en conseil
[63] Aprés réception du rapport préparé conformé-

ment a la Loi sur ’Office national de I’énergie et a la Loi
canadienne sur [’évaluation environnementale (2012), le
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Act, 2012, the Governor in Council may make its de-
cision concerning the proponent’s application for a
certificate.

[64] Three decisions are available to the Governor in
Council. It may, by order:

i.  “direct the Board to issue a certificate in respect of
the pipeline or any part of it and to make the cer-
tificate subject to the terms and conditions set out
in the report” (paragraph 54(1)(a) of the National
Energy Board Act); or

ii.  “direct the Board to dismiss the application for a
certificate” (paragraph 54(1)(b) of the National
Energy Board Act); or

iii. “refer the recommendation, or any of the terms
and conditions, set out in the report back to the
Board for reconsideration” and specify a time limit
for the reconsideration (subsections 53(1) and (2)
of the National Energy Board Act).

[65] Subsection 54(2) of the National Energy Board
Act requires that the Governor in Council’s order “must
set out the reasons for making the order.”

[66] Subsection 54(3) of the National Energy Board
Act requires the Governor in Council to issue its order
within three months after the Board’s report is submit-
ted to the Minister. The Governor in Council may, on the
recommendation of the Minister, extend this time limit.

[67] Additionally, once the National Energy Board as
the responsible authority for the designated project has
submitted its report with respect to the environmental as-
sessment, pursuant to subsection 31(1) of the Canadian
Environmental Assessment Act, 2012, the Governor in
Council may, by order made under subsection 54(1) of
the National Energy Board Act, “decide, taking into ac-
count the implementation of any mitigation measures
specified in the report with respect to the environmental
assessment ... that the designated project’:

gouverneur en conseil décide s’il y a lieu de délivrer le
certificat au promoteur.

[64] Le gouverneur en conseil peut prendre 1’'une de
trois décisions, a savoir, dans I’ordre :

i.  «donner a I’Office instruction de délivrer un certi-
ficat a I’égard du pipeline ou d’une partie de celui-
ci et de ’assortir des conditions figurant dans le
rapport » (alinéa 54(1)a) de la Loi sur ['Office
national de l’énergie);

ii. « donner a I’Office instruction de rejeter la de-
mande de certificat » (alinéa 54(1)b) de la Loi sur
["Office national de [’énergie);

iil. « renvoyer la recommandation ou toute condition
figurant au rapport a 1’Office pour réexamen »
et préciser un délai pour le réexamen (para-
graphes 53(1) et (2) de la Loi sur I’Office national
de l’énergie).

[65] Le paragraphe 54(2) de la Loi sur ['Office natio-
nal de [’énergie prévoit que le gouverneur en conseil
« énonce, dans le décret, les motifs de celui-ci ».

[66] Le paragraphe 54(3) de la Loi sur I’Office natio-
nal de [’énergie prévoit que le gouverneur en conseil
prend le décret dans les trois mois suivant la remise du
rapport de I’Office au ministre. Le gouverneur en conseil
peut, sur la recommandation du ministre, proroger ce
délai.

[67] De plus, une fois que 1’Office national de 1’éner-
gie, en sa qualité d’autorité responsable a 1’égard du
projet désigné, a présenté son rapport d’évaluation envi-
ronnementale, le gouverneur en conseil peut, en appli-
cation du paragraphe 31(1) de la Loi canadienne sur
["évaluation environnementale (2012), par décret pris en
vertu du paragraphe 54(1) of the Loi sur I’Office natio-
nal de [’énergie, « décider, compte tenu de ’applica-
tion des mesures d’atténuation précisées dans le rapport
d’évaluation environnementale [...], que la réalisation
du projet, selon le cas » :
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Governor in Council’s decision

311 ...

VL

[68]

(a) ...

(i) is not likely to cause significant adverse environ-
mental effects,

(ii) is likely to cause significant adverse environmen-
tal effects that can be justified in the circumstances,
or

(iii) is likely to cause significant adverse envi-
ronmental effects that cannot be justified in the

circumstances;

The report of the National Energy Board

On May 19, 2016, the Board issued its report

which recommended approval of the Project. The recom-
mendation was based on a number of findings, including:

With the implementation of Trans Mountain’s en-
vironmental protection procedures and mitigation
measures, and the Board’s recommended condi-
tions, the Project is not likely to cause significant
adverse environmental effects.

However, effects from the operation of Project-
related marine vessels would contribute to the total
cumulative effects on the Southern resident killer
whales, and would further impede the recovery of
that species. Southern resident killer whales are an
endangered species that reside in the Salish Sea.
Project-related marine shipping follows a route
through the Salish Sea to the open ocean that trav-
els through the whales’ critical habitat as iden-
tified in the Recovery Strategy for the Northern
and Southern resident killer whales. The Board’s
[at page xii] finding was that “the operation of
Project-related marine vessels is likely to result in
significant adverse effects to the Southern resident
killer whale, and that it is likely to result in sig-
nificant adverse effects on Aboriginal cultural uses
associated with these marine mammals.”

Décisions du gouverneur en conseil

31 [...]

VL

[68]

a)[...]

(i) n’est pas susceptible d’entrainer des effets envi-
ronnementaux négatifs et importants,

(ii) est susceptible d’entrainer des effets environne-
mentaux négatifs et importants qui sont justifiables
dans les circonstances,

(i) est susceptible d’entrainer des effets environne-

mentaux négatifs et importants qui ne sont pas justi-
fiables dans les circonstances;

Le rapport de I’Office national de 1’énergie

Le 19 mai 2016, 1’Office a rendu son rapport re-

commandant I’approbation du projet. Cette recommanda-
tion reposait sur plusieurs conclusions, dont les suivantes :

Pourvu que les mesures d’atténuation et de pro-
tection de I’environnement prévues par Trans
Mountain soient prises et que les conditions re-
commandées par 1’Office soient respectées, le
projet n’est pas susceptible d’entrainer des effets
environnementaux négatifs et importants.

Toutefois, le passage des navires associés au projet
contribuerait aux effets cumulatifs sur les épau-
lards résidents du sud et ralentirait d’autant le
rétablissement de cette population. Ces épaulards
sont une espece en voie de disparition vivant dans
la mer des Salish. Le transport maritime qu’entrai-
nera le projet empruntera la mer des Salish pour
atteindre 1’océan. Ce trajet traverse un habitat
essentiel visé par le Programme de rétablissement
des épaulards résidents du nord et du sud. L’Office
a conclu [a la page xii] que « le passage des na-
vires associés au projet entrainerait des effets néga-
tifs importants sur les épaulards résidents du sud,
ce qui pourrait fort bien se répercuter en des effets
négatifs importants sur les usages culturels autoch-
tones en rapport avec ces mammifeéres marins ».
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*  The likelihood of a spill from the Project or from
a Project-related tanker would be very low in light
of the mitigation and safety measures to be imple-
mented. However, the consequences of large spills
could be high.

e The Board’s recommendation and decisions with
respect to the Project were consistent with sub-
section 35(1) of the Constitution Act, 1982.

*  The Project would be in the Canadian public in-
terest and would be required by the present and
future public convenience and necessity.

o If approved, the Board would attach 157 condi-
tions to the certificate of public convenience and
necessity. The conditions dealt with a broad range
of matters, including the safety and integrity of the
pipeline, emergency preparedness and response
and ongoing consultation with affected entities,
including Indigenous communities.

VII. The decision of the Governor in Council

[69] On November 29, 2016, the Governor in Council
issued the Order in Council, accepting the Board’s rec-
ommendation that the Project be approved and directing
the Board to issue a certificate of public convenience and
necessity to Trans Mountain.

[70] The Order in Council contained a number of re-
citals, two of which are relevant to these applications.
First, the Governor in Council stated its satisfaction “that
the consultation process undertaken is consistent with
the honour of the Crown and the [Aboriginal] concerns
and interests have been appropriately accommodated”.
Second, the Governor in Council accepted the Board’s
recommendation that the Project is required by present
and future public convenience and necessity and that it
will not likely cause significant adverse environmental
effects.

[71] The Order in Council was followed by a 20-page
explanatory note which was stated not to form part of the

*  En raison des mesures d’atténuation et de sécu-
rité prévues, il est peu probable que le projet ou
un pétrolier qui y est associé entraine un déverse-
ment. Toutefois, un déversement majeur pourrait
avoir de lourdes conséquences.

e La recommandation et les décisions de 1’Office
quant au projet respectaient le paragraphe 35(1)
de la Loi constitutionnelle de 1982.

e Le projet serait dans I’intérét public canadien et
d’utilité publique tant pour le présent que pour le
futur.

* Si le projet est approuvé, 1I’Office assortirait le
certificat d’utilité publique de 157 conditions
portant sur une grande variété de sujets, dont la
sécurité et I’'intégrité du pipeline, la préparation et
I’intervention d’urgence ainsi que la consultation
continue avec les entités touchées, notamment les
communautés autochtones.

VII. La décision du gouverneur en conseil

[69] Le 29 novembre 2016, le gouverneur en conseil a
promulgué le décret, par lequel il acceptait la recomman-
dation de I’Office d’approuver le projet et enjoignait a
I’Office de délivrer un certificat d’utilité publique a Trans
Mountain.

[70] Le décret contient des attendus, dont deux sont
pertinents pour les besoins des présentes demandes.
Premiérement, le gouverneur en conseil déclare étre
convaincu « que le processus de consultation est com-
patible avec I’honneur de la Couronne et que les pré-
occupations et intéréts [des Autochtones] ont fait
I’objet de mesures d’accommodement appropriées ».
Deuxiémement, le gouverneur en conseil accepte la
recommandation de 1’Office selon laquelle le projet
présentera un caractére d’utilité publique, tant pour le
présent que pour le futur, et qu’il n’est pas susceptible
d’entrainer des effets environnementaux négatifs et
importants.

[717 Le décret est suivi d’une note explicative de
20 pages précisant qu’elle ne fait pas partie du décret.
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Order in Council. The Explanatory Note described the
Project and its objectives and the review process before
the National Energy Board, and summarized the issues
raised before the Board. The Explanatory Note also dealt
with matters that post-dated the Board’s report and set
out the government’s “response to what was heard” [at
page 18].

VIII. Factual background

A. Canada’s consultation process

[72] The first step in the consultation process was de-
termining the Indigenous groups whose rights and in-
terests might be adversely impacted by the Project. In
order to do this, a number of federal departments and the
National Energy Board coordinated research and anal-
ysis on the proximity of Indigenous groups’ traditional
territories to elements of the Project, including the pro-
posed pipeline right-of-way, the marine terminal expan-
sion, and the designated shipping lanes. Approximately
130 Indigenous groups were identified, including all of
the Indigenous applicants.

[73] On August 12, 2013, the National Energy Board
wrote to the identified Indigenous groups to advise that
Trans Mountain had filed a Project description on May 23,
2013, and to provide preliminary information about the
upcoming review process. This letter also attached a letter
from the Major Projects Management Office of Natural
Resources Canada. The Major Projects Management
Office’s letter advised that Canada would rely on the
National Energy Board’s public hearing process:

to the extent possible, to fulfil any Crown duty to consult
Aboriginal groups for the proposed Project. Through the
[National Energy Board] process, the [Board] will con-
sider issues and concerns raised by Aboriginal groups.
The Crown will utilise the [National Energy Board] pro-
cess to identify, consider and address the potential adverse
impacts of the proposed Project on established or poten-
tial Aboriginal and treaty rights.

Cette note explicative décrit le projet, ses objectifs et la
procédure d’examen devant 1I’Office national de 1’éner-
gie, et résume les questions soulevées devant 1’Office.
La note explicative traite aussi de questions soulevées
apres la publication du rapport de 1’Office et énonce la
«Réponse du gouvernement aux commentaires exprimés
aux audiences » [a la page 18 de la note explicative].

VIII. Les faits
A. Le processus de consultation du Canada

[72] La premiére étape du processus de consultation
consistait a déterminer quels groupes autochtones pour-
raient voir leurs droits et intéréts étre touchés par le projet.
Pour ce faire, plusieurs ministeres fédéraux et 1’Office na-
tional de I’énergie ont entrepris de concert des recherches
et des analyses sur la proximité, par rapport aux territoires
traditionnels de groupes autochtones, des ¢léments du
projet, notamment 1’emprise du pipeline proposé, ’agran-
dissement du terminal maritime et les voies maritimes
désignées. Environ 130 groupes autochtones ont été re-
censés, dont I’ensemble des demandeurs autochtones en
I’espéce.

[73] Le 12 aotit 2013, I’Office national de 1’énergie a
écrit aux groupes autochtones recensés pour les aviser
que Trans Mountain avait déposé le 23 mai 2013 une des-
cription du projet et pour leur fournir des renseignements
préliminaires concernant le processus d’examen a venir.
Etait également jointe a cet envoi une lettre du Bureau
de gestion des grands projets de Ressources naturelles
Canada. Dans cette lettre, le Bureau indiquait que le
Canada s’en remettrait, [TRADUCTION] « dans la mesure du
possible », au processus d’audience publique de 1’Office
national de I’énergie :

[TrRADUCTION] pour s’acquitter de 1’obligation de la
Couronne de consulter les groupes autochtones a 1’égard
du projet proposé. Dans le cadre [de son] processus,
[I’Office national de 1’énergie] examinera les questions et
préoccupations soulevées par les groupes autochtones. La
Couronne aura recours au processus [de 1’Office national
de I’énergie] pour cerner, examiner et évaluer les effets
négatifs possibles du projet proposé sur des droits ances-
traux ou issus de traités, établis ou non.
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[74] In subsequent letters sent to Indigenous groups
between August 2013 and February 19, 2016, the Major
Projects Management Office directed Indigenous groups
that could be impacted by the Project to participate in
and communicate their concerns through the National
Energy Board public hearings. Additionally, Indigenous
groups were advised that Canada viewed the consulta-
tion process to be as follows:

i. Canada would rely, to the extent possible, on
the Board’s process to fulfil its duty to consult
Indigenous peoples about the Project;

ii.  There would be four phases of Crown consultation:

a. “Phase I”: early engagement, from the sub-
mission of the Project description to the start
of the National Energy Board hearing;

b. “Phase II”: the National Energy Board hear-
ing, commencing with the start of the Board
hearing and continuing until the close of the
hearing record;

c. “Phase III”: consideration by the Governor
in Council, commencing with the close of
the hearing record and continuing until the
Governor in Council rendered its decision in
relation to the Project; and

d. “Phase IV”: regulatory authorization should
the Project be approved, commencing with
the decision of the Governor in Council and
continuing until the issuance of department
regulatory approvals, if required.

iii. Natural Resources Canada’s Major Projects
Management Office would serve as the Crown
Consultation Coordinator for the Project.

[74] Dans des lettres ultérieures envoyées aux groupes
autochtones entre aotit 2013 et le 19 février 2016, le
Bureau de gestion des grands projets a demandé aux
groupes autochtones susceptibles d’étre touchés par le
projet de participer aux audiences publiques de 1I’Office
national de 1’énergie pour y faire connaitre leurs pré-
occupations. Les groupes autochtones ont en outre été
avisés que le Canada envisageait le processus de consul-
tation comme suit :

i. Le Canada s’en remettrait, dans la mesure du pos-
sible, au processus de 1’Office pour s’acquitter de
son obligation de consulter les peuples autoch-
tones au sujet du projet;

ii. La consultation de la Couronne comporterait
quatre étapes :

a. « étape I » :la participation initiale, de
la présentation de la description du pro-
jet jusqu’avant la tenue des audiences de
1I’Office;

b. «étape Il » : les audiences de 1’Office natio-
nal de I’énergie, du début jusqu’a la ferme-
ture du dossier de ’audience;

c. «¢étape III » : I’examen par le gouverneur en
conseil, de la fermeture du dossier de 1’au-
dience jusqu’a la décision du gouverneur en
conseil sur le projet;

d. « étape IV » : autorisations réglementaires
advenant 1’approbation du projet, de la dé-
cision du gouverneur en conseil jusqu’a la
délivrance des approbations ministérielles
prescrites par le régime 1égislatif, au besoin.

iii. Le Bureau de gestion des grands projets de
Ressources naturelles Canada agirait comme coor-
donnateur des consultations de la Couronne pour
le projet.
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iv. Following Phase III consultations, an adequacy of
consultation assessment would be prepared by the
Crown. The assessment would be based upon the
depth of consultation owed to each Indigenous
group. The depth of consultation owed would in
turn be based upon the Project’s potential impact
on each group and the strength of the group’s
claim to potential or established Aboriginal or
treaty rights.

[75] On May 25, 2015, towards the end of Phase II, the
Major Projects Management Office wrote to Indigenous
groups, including the applicants, to provide additional
information on the scope and timing of Phase III Crown
consultation. Indigenous groups were advised that:

i.  Canada intended to submit summaries of the con-
cerns and issues Indigenous groups had brought
forward to date and to seek feedback on the com-
pleteness and accuracy of the summaries. The sum-
maries would be issued in the form of Information
Requests, a Board hearing process explained be-
low. Canada would also seek Indigenous groups’
views on adverse impacts not yet addressed by
Trans Mountain’s mitigation measures. The Crown
would use the information provided by Indigenous
groups to “refine our current understanding of the
potential impacts of the project on asserted or es-
tablished Aboriginal or treaty rights”.

ii. Phase III consultation would focus on two
questions:

a. Are there outstanding concerns with respect
to Project-related impacts to potential or es-
tablished Aboriginal or treaty rights?

b. Are there incremental accommodation mea-
sures that should be considered by the Crown
to address any outstanding concerns?

iv. Apres les consultations de 1’étape 111, la Couronne
¢évaluerait les consultations pour décider si elles
¢taient suffisantes, selon la portée de son obliga-
tion a I’égard de chaque groupe autochtone. La
portée des consultations nécessaires dépendrait
des répercussions possibles du projet sur chaque
groupe et de la solidité de la revendication du
groupe a I’égard des droits ancestraux ou issus de
traités, établis ou non.

[75] Le25mai2015, vers la fin de I’étape 11, le Bureau
de gestion des grands projets a écrit aux groupes autoch-
tones, y compris aux demandeurs, pour leur donner des
renseignements additionnels sur 1’étendue des consulta-
tions de la Couronne ainsi que le calendrier. Les groupes
autochtones ont été avisés de ce qui suit :

i. Le Canada avait I’intention de résumer les préoc-
cupations et les questions qui avaient été soule-
vées par les groupes autochtones et de solliciter
les commentaires de ces derniers sur I’exhausti-
vité et I’exactitude de ces résumés. Pour ce faire,
il procéderait par demande de renseignements, un
processus qui ressortit a 1’étape de 1’audience de-
vant I’Office et expliqué ci-aprés. Le Canada sol-
liciterait aussi I’opinion des groupes autochtones
sur les effets négatifs non visés par les mesures
d’atténuation proposées par Trans Mountain. Les
renseignements fournis par les groupes autoch-
tones serviraient a [TRADUCTION] « améliorer la
compréhension des répercussions éventuelles sur
des droits ancestraux ou issus de traités revendi-
qués ou établis ».

ii. Les consultations de 1’étape III porteraient sur
deux questions :

a. Demeure-t-il des préoccupations quant aux
effets du projet sur des droits ancestraux ou
issus de traités, établis ou non?

b. La Couronne devrait-elle envisager certaines
mesures d’accommodement supplémentaires
pour y répondre?
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iii. Information made available to the Crown through-
out each phase of the consultation process would
be consolidated into a “Crown Consultation
Report”. “This report will summarize both the
procedural aspects of consultations undertaken
and substantive issues raised by Aboriginal
groups, as well as how these issues may be ad-
dressed in the process”. The section of the Crown
Consultation Report dealing with each Indigenous
group would be provided to the group for review
and comment before the report was placed before
the Governor in Council.

iv. If Indigenous groups identified outstanding con-
cerns there were a number of options which might
“be considered and potentially acted upon.” The
options were described to be:

The Governor in Council has the option of asking the
[National Energy Board] to reconsider its recommenda-

iii. Les renseignements recueillis par la Couronne a
chaque étape du processus de consultations se-
raient réunis dans un rapport des consultations de
la Couronne. [TRADUCTION] « Ce rapport résumera
les aspects procéduraux des consultations menées
et les questions de fond soulevées par les groupes
autochtones ainsi que la fagon dont ces questions
peuvent étre traitées dans le processus ». Chaque
groupe autochtone recevrait la section du rapport
des consultations de la Couronne le concernant
pour examen et commentaires avant la présenta-
tion du rapport au gouverneur en conseil.

iv. Si des groupes autochtones avaient indiqué que
des préoccupations demeuraient, plusieurs op-
tions pourraient [TRADUCTION] « étre examinées
et éventuellement retenues ». Les options ont été
décrites en ces termes :

[TrRaDUCTION] Le gouverneur en conseil a ’option de
demander [a I’Office national de I’énergie] d’examiner

tion and conditions. Federal and provincial governments
could undertake additional consultations prior to issuing
additional permits and/or authorizations. Finally, federal
and provincial governments can also use existing or new
policy and program measures to address outstanding con-
cerns. [Underlining added.]

B. Prehearing matters and the Project application

[76] To facilitate participation in the National Energy
Board hearing process, the Board operates a partici-
pant funding program. On July 22, 2013, the Board an-
nounced that it was making funding available under this
program to assist landowners, Indigenous groups and
other interested parties to participate in the Board’s con-
sideration of the Project. To apply for funding, a party
required standing as an intervener in the Board’s process.

[77] On July 29, 2013, the Board released its “list of
issues” which identified the topics the Board would con-
sider in its review of the Project. The following issues of
relevance to these applications were included:

sa recommandation et ses conditions. Les gouvernements
fédéral et provinciaux pourraient mener des consultations
additionnelles avant de délivrer de nouveaux permis ou
autorisations. Enfin, les gouvernements fédéral et pro-
vinciaux peuvent aussi recourir aux politiques existantes
ou nouvelles ainsi qu’aux programmes pour répondre
aux préoccupations qui subsistent. [Non souligné dans
I’original.]

B. Les questions préliminaires et la demande visant le
projet

[76] L’Office national de 1’énergie a un programme
d’aide financiére pour faciliter la participation a ses
audiences. Le 22 juillet 2013, 1’Office a annoncé que,
dans le cadre de ce programme, il mettait des fonds a
la disposition des propriétaires fonciers, des groupes
autochtones et des autres parties intéressées souhaitant
participer a ’examen du projet. Les demandes de finan-
cement étaient réservées a ceux ayant obtenu la qualité
d’intervenants devant ’Office.

[77] Le 29 juillet 2013, I’Office a publié sa « liste des
questions » qui énumérait les sujets sur lesquels porterait
I’examen du projet, dont les suivants, qui concernent les
présentes demandes :
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*  the need for the proposed Project;

*  the potential environmental and socio-economic
effects of the proposed Project, including any cu-
mulative environmental effects that were likely
to result from the Project, including those the
Board’s Filing Manual required to be considered;

*  the potential environmental and socio-economic
effects of marine shipping activities that would
result from the proposed Project, including the
potential effects of accidents or malfunctions that
might occur;

* the terms and conditions to be included in any
recommendation to approve the Project that the
Board might issue;

« the potential impacts of the Project on Indigenous
interests;

*  contingency plans for spills, accidents or mal-
functions, during construction and operation of
the Project.

[78] On September 10, 2013, the Board issued “Filing
Requirements Related to the Potential Environmental and
Socio-Economic Effects of Increased Marine Shipping
Activities.” This was a guidance document intended to
assist the proponent. The document described require-
ments that supplemented those set out in the Board’s
Filing Manual.

[79] In particular, this guidance document required
Trans Mountain’s assessment of accidents and malfunc-
tions to deal with a number of things, including measures
to reduce the potential for accidents and malfunctions,
credible worst case spill scenarios together with smaller
spill scenarios and information on the fate and behaviour
of any spilled hydrocarbons. For all mitigation measures
Trans Mountain proposed, it was required to describe the
roles, responsibilities and capabilities of each relevant
organization in implementing mitigation measures, and
the level of care and control Trans Mountain would have
in overseeing or implementing the measures.

*  lanécessité du projet proposé;

e les effets environnementaux et socio-économiques
éventuels du projet proposé, y compris les effets
environnementaux cumulatifs susceptibles de dé-
couler du projet, notamment ceux dont le Guide
de dépot de I’Office exige I’examen;

* les effets environnementaux et socio-
économiques éventuels des activités de transport
maritime découlant du projet proposé, notamment
les conséquences d’accidents ou de défaillances
qui pourraient survenir;

* les conditions dont devrait étre assortie toute re-
commandation par I’Office visant I’approbation
du projet, le cas échéant;

e les effets possibles du projet sur des intéréts
autochtones;

* les plans d’urgence en cas de déversement, d’ac-
cident ou de défaillance au cours de la construc-
tion ou de I’exploitation du projet.

[78] Le 10 septembre 2013, I’Office a publié¢ un docu-
ment d’orientation intitulé « Exigences de dépot liées aux
éventuels effets environnementaux et répercussions so-
cioéconomiques d’un transport maritime accru » en vue
d’aider le promoteur. Ce document énonce les exigences
complémentaires a celles mentionnées dans le Guide de
dépot de 1’Office.

[79] Plus précisément, ce document d’orientation exige
que Trans Mountain, dans son évaluation des risques
d’accident et de défaillance, aborde divers sujets, dont
les mesures d’atténuation des risques d’accident et de
défaillance, des scénarios plausibles des pires cas de
déversement, des scénarios de déversement de moindre
envergure et le mouvement et le comportement d’hydro-
carbures déversés. Pour toutes les mesures d’atténuation
proposées, Trans Mountain doit décrire les rdles, respon-
sabilités et capacité de chaque organisme concerné rela-
tifs a la mise en ceuvre des mesures d’atténuation, et les
précautions et le contrdle dont Trans Mountain doit faire
preuve en matiére de surveillance et de mise en ceuvre des
mesures.
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[80] On December 16, 2013, Trans Mountain formally
filed its application, seeking approval to construct and
operate the Project.

C. The scoping decision and the hearing order

[817 On April 2, 2014, the Board issued a number of
decisions setting the parameters of the Project’s environ-
mental assessment and establishing the hearing process
for the Project. Three of these decisions are of particular
relevance to these applications.

[82] First, the Board issued a hearing order which set
out timelines and a process for the hearing. The hearing
order did not allow any right of oral cross-examination.
Instead, the hearing order provided a process whereby
interveners and the Board could submit written inter-
rogatories, referred to as Information Requests, to Trans
Mountain. The hearing order also set out a process for
interveners and the Board to compel adequate responses
to their Information Requests, an opportunity for
Indigenous groups to provide oral traditional evidence,
and allowed both written arguments in chief and sum-
mary oral arguments.

[83] Next, in the decision referred to as the “scoping”
decision, the Board defined the “designated project” to
be assessed, and described the factors to be assessed un-
der the Canadian Environmental Assessment Act, 2012
(and the scope of each factor). In defining the “desig-
nated project”, the Board did not include marine ship-
ping activities as part of the “designated project”. Rather,
the Board stated that it would consider the effects of
increased marine shipping under the National Energy
Board Act. To the extent there was potential for environ-
mental effects of the designated project to interact with
the effects of the marine shipping, the Board would con-
sider those effects under the cumulative effects portion
of the Canadian Environmental Assessment Act, 2012
environmental assessment.

[84] Finally, the Board ruled on participation rights
in the hearing. The Board granted participation status to

[80] Le 16 décembre 2013, Trans Mountain a déposé,
en bonne et due forme, sa demande d’approbation de la
construction et de I’exploitation du projet.

C. La décision relative a la portée et 1’ordonnance
relative a I’audience

[817 Le 2 avril 2014, I’Office a rendu plusieurs déci-
sions permettant I’établissement des paramétres de
I’évaluation environnementale du projet et la tenue de
I’audience relative au projet. Trois d’entre elles sont par-
ticuliérement pertinentes en 1’espéce.

[82] Premicrement, I’Office a rendu une ordonnance
relative a I’audience qui établissait le calendrier et la pro-
cédure applicable. Cette ordonnance n’accordait aucun
droit de mener des contre-interrogatoires de vive voix.
Elle prévoyait plutdt un mécanisme permettant aux inter-
venants et a I’Office de présenter des questions par écrit
— les demandes de renseignements — a Trans Mountain.
Cette ordonnance prévoyait ¢galement un moyen pour
les intervenants et I’Office de s’assurer d’obtenir des
réponses adéquates aux demandes de renseignements et
pour les groupes autochtones de fournir une preuve orale
sur leurs traditions. Elle autorisait de plus la présentation
d’observations écrites a I’interrogatoire principal et d’un
résumé oral.

[83] Ensuite, dans la décision sur la détermination de la
portée du projet, I’Office a défini le « projet désigné » et
a énuméré les éléments a évaluer sous le régime de la Loi
canadienne sur l’évaluation environnementale (2012)
(et la portée de chaque ¢lément). Dans sa définition du
« projet désigné », ’Office n’a pas mentionné les acti-
vités de navigation maritime. Il a déclaré qu’il examine-
rait plutot les effets de I’intensification des activités de
navigation maritime sous le régime de la Loi sur I'Office
national de [’énergie. Au cas ou les effets environnemen-
taux éventuels du projet désigné et ceux de la navigation
maritime étaient susceptibles de se recouper, 1I’Office les
examinerait sous le volet des effets cumulatifs de 1’éva-
luation environnementale effectuée en vertu de la Loi
canadienne sur l'évaluation environnementale (2012).

[84] Enfin, I’Office a tranché la question des droits
de participation a I’audience. Il a accordé le droit de
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400 interveners and 1 250 commentators. All of the ap-
plicants before the Court applied for, and were granted,
intervener status. Additionally, a number of government
departments were granted intervener status; both Health
Canada and the Pacific Pilotage Authority were granted
commentator status.

D. Challenges to the hearing order and the scoping
decision

[85] Of'relevance to issues raised in these applications
are two challenges brought against the hearing order and
the scoping decision.

[86] The first challenge requested that all evidence filed
in the hearing be subject to oral cross-examination. The
Board dismissed this request in Ruling No. 14 [Notices of
motion from Ms. Robyn Allan and Ms. Elizabeth May to
include cross-examination of witnesses — Trans Mountain
Project, 7 May 2014]. In Ruling No. 51 [Request to es-
tablish new deadline for additional information requests
to Trans Mountain for intervenors receiving late par-
ticipant funding decisions, 30 January 2015], the Board
dismissed motions seeking reconsideration of Ruling
No. 14.

[87] The second challenge was brought by Tsleil-
Waututh to aspects of both the hearing order and the
scoping decision. Tsleil-Waututh asserted, among other
things, that the Board erred in law by failing to include
marine shipping activities in the Project description. This
Court granted Tsleil-Waututh leave to appeal this and
other issues. On September 6, 2016, this Court dismissed
the appeal (2016 FCA 219, 2 C.E.L.R. (4th) 169). The
dismissal of the appeal was expressly stated, at para-
graph 21 of the Court’s reasons, to be without prejudice
to Tsleil-Waututh’s right to raise the issue of the proper
scope of the Project “in subsequent proceedings”.

participer a 400 intervenants et a 1 250 personnes sou-
haitant formuler des commentaires. Tous les demandeurs
en I’espéce avaient obtenu 1’autorisation d’intervenir.
Par ailleurs, plusieurs ministéres ont aussi été autorisés
a intervenir, et Santé Canada et I’ Administration de pilo-
tage du Pacifique ont obtenu 1’autorisation de présenter
des commentaires.

D. Les contestations de I’ordonnance relative a I’au-
dience et de la décision relative a la portée

[85] Les contestations de 1’ordonnance relative a 1’au-
dience et de la décision relative a la portée sont perti-
nentes quant aux questions soulevées dans les présentes
demandes.

[86] Dans la premiére contestation, on demandait que
toute la preuve présentée a 1’audience puisse faire 1’objet
d’un contre-interrogatoire de vive voix. L’Office a rejeté
cette demande dans la décision n° 14 [Avis de requéte
de Mme Robyn Allan et Elizabeth May visant ['inclusion
d’un contre-interrogatoire des témoins, le 7 mai 2014].
Dans la décision n° 51 [Demandes visant [’établissement
d’une nouvelle échéance pour les demandes de rensei-
gnements (DR) supplémentaires a addresser a Trans
Mountain par des intervenants ayant re¢u une décision
tardive sur ['aide financiere aux participants, le 30 jan-
vier 2015], I’Office a rejeté les requétes en réexamen de
la décision n° 14.

[87] La deuxiéme contestation, présentée par les Tsleil-
Waututh, visait certains aspects de 1’ordonnance relative
a ’audience et de la décision relative a la portée. Les
Tsleil-Waututh affirmaient notamment que 1’Office avait
omis de mentionner les activités de transport maritime
dans la description du projet et avait ainsi commis une
erreur de droit. Notre Cour a accordé aux Tsleil-Waututh
I’autorisation de former un appel fondé en partie sur ce
moyen. Le 6 septembre 2016, notre Cour a rejeté 1’appel
(2016 FCA 219). Au paragraphe 21 de ses motifs, elle a
expressément déclaré que 1’appel était rejeté sans préju-
dice du droit des Tsleil-Waututh de soulever la question
de la portée du projet dans une autre instance.
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E. The TERMPOL review process

[88] In view of the Project’s impact on marine ship-
ping, it is useful to describe this process.

[89] Trans Mountain requested that the marine trans-
portation components of the Project be assessed under the
voluntary Technical Review Process of Marine Terminal
Systems and Transshipment Sites (TERMPOL). The re-
view process was chaired by Transport Canada and the
review committee was composed of representatives of
other federal agencies and Port Metro Vancouver.

[90] The purpose of the review process was to objec-
tively appraise operational vessel safety, route safety and
cargo transfer operations associated with the Project,
with a focus on improving, where possible, elements of
the Project.

[91] The review committee did not identify regulatory
concerns for the tankers, tanker operations, the proposed
route, navigability, other waterway users or the marine
terminal operations associated with tankers supporting
the Project. It found that Trans Mountain’s commitments
to the existing marine safety regime would provide for a
higher level of safety for tanker operations appropriate to
the increase in traffic.

[92] The review committee also proposed certain mea-
sures to provide for a high level of safety for tanker op-
erations. Examples of such proposed measures were the
extended use of tethered and untethered tug escorts and
the extension of the pilot disembarkation zone. Trans
Mountain agreed to adopt each of the recommended
measures.

[93] The TERMPOL report formed part of Transport
Canada’s written evidence before the National Energy
Board.

F. The applicants’ participation in the hearing before
the Board

[94] The applicants, as interveners before the Board,
were entitled to:

E. Le processus d’examen TERMPOL

[88] Etant donné les répercussions du projet sur le
transport maritime, il est utile de décrire ce processus.

[89] Trans Mountain a demandé que les volets de trans-
port maritime du projet soient évalués selon le processus
volontaire d’examen technique des terminaux maritimes
et des sites de transbordement (processus d’examen
TERMPOL). Transports Canada présidait ce proces-
sus d’examen; le comité était composé de représentants
d’autres organismes fédéraux et du port de Vancouver.

[90] Le processus d’examen visait a ¢valuer de ma-
niére objective la sécurité opérationnelle des batiments,
la sécurité de I’itinéraire et les opérations de transborde-
ment des cargaisons associées au projet dans 1’optique
d’améliorer si possible des éléments du projet.

[91] Le comité d’examen n’a noté aucune préoccupa-
tion de nature administrative en ce qui concerne les pétro-
liers, leurs opérations, I’itinéraire proposé, la navigabilité,
les autres utilisateurs de la voie maritime ou les activités
du terminal maritime en rapport avec les pétroliers asso-
ciés au projet. Le comité a conclu que les engagements
pris par Trans Mountain pour respecter le régime de sé-
curité maritime amélioreraient la sécurité des opérations
des pétroliers en phase avec la hausse du transport.

[92] Le comité d’examen a également proposé des me-
sures afin d’assurer un degré de sécurité ¢levé pour les
opérations des pétroliers, comme une utilisation accrue
de remorqueurs amarrés ou non amarrés et 1’agrandis-
sement de la zone de débarquement des pilotes. Trans
Mountain a accepté toutes les mesures recommandées.

[93] Le rapport TERMPOL faisait partie de la preuve
écrite produite par Transports Canada devant 1’Office
national de I’énergie.

F. La participation des demandeurs a 1’audience de-
vant I’Office

[94] En qualité d’intervenants devant 1’Office, les de-
mandeurs avaient le droit :
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e issue Information Requests to Trans Mountain
and others;

» file motions, including motions to compel ade-
quate responses to Information Requests;

e file written evidence;

e comment on draft conditions; and,

e present written and oral summary argument.

[95] All of the applicants issued Information Requests,
filed or supported motions and filed written evidence.
Interveners who filed evidence were required to respond
in writing to written questions about their evidence from
the Board, Trans Mountain or other interveners.

[96] All of the applicants filed written submissions
commenting on draft conditions except for the City of
Vancouver and SSN.

[97] All of the applicants filed written arguments and
all of the applicants except SSN delivered oral summary
arguments.

[98] Indigenous interveners could adduce traditional
Indigenous evidence, either orally or in writing. Oral ev-
idence could be questioned orally by other interveners,
Trans Mountain or the Board. Tsleil-Waututh, Squamish,
Coldwater, SSN, and Upper Nicola provided oral,
Indigenous traditional evidence. The St6:16 Collective
formally objected to the Board’s procedure for introduc-
ing Indigenous oral traditional evidence and did not pro-
vide such evidence.

G. Participant funding

[99] As previously mentioned, the Board operated a
participant funding program. Additional funding was

* de présenter des demandes de renseignements a
Trans Mountain et a d’autres;

* de déposer des requétes, y compris des requétes
visant a forcer les destinataires des demandes de
renseignements a fournir des réponses adéquates;

* de déposer des preuves écrites;

e de formuler des commentaires au sujet des condi-
tions provisoires;

e de présenter un résumé des observations écrites et
orales.

[95] Tous les demandeurs ont présenté des demandes
de renseignements, déposé ou appuy¢ des requétes et dé-
posé une preuve écrite. Les intervenants qui ont déposé
une preuve étaient tenus de répondre par écrit aux ques-
tions écrites formulées par 1’Office, Trans Mountain ou
d’autres intervenants au sujet de leur preuve.

[96] A I’exception de Vancouver et des SSN, tous les
demandeurs ont déposé des observations écrites sur les
conditions provisoires.

[97] Tous les demandeurs ont déposé des observations
écrites et, a I’exception des SSN, ils ont tous présenté un
résumé oral de leurs observations.

[98] Les intervenants autochtones pouvaient présenter
une preuve de vive voix ou écrite sur leurs traditions.
Les autres intervenants, Trans Mountain et 1’Office pou-
vaient les interroger de vive voix au sujet de ces témoi-
gnages oraux. Les Tsleil-Waututh, Squamish, Coldwater,
SSN et Upper Nicola ont présenté une preuve tradition-
nelle orale. Le groupe St6:16 s’est formellement opposé
a la procédure de I’Office relativement a la production
par les Autochtones d’une preuve orale sur leurs tradi-
tions et n’a pas présenté une telle preuve.

G. Le fonds d’aide financiére aux participants

[99] Comme nous le mentionnons plus haut, I’Office
a un programme d’aide financiére a 1’intention des
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available through the Major Projects Management Office
and Trans Mountain.

[100] It is fair to say that the participant funding pro-
vided to the applicants by the Board and the Major
Projects Management Office was generally viewed to
be inadequate by them (see for example the affidavit of
Chief Ian Campbell of the Squamish Nation). Concerns
were also expressed about delays in funding. Funds pro-
vided by the Board could only be applied to work con-
ducted after the funding was approved and a funding
agreement was executed.

[101] The following funds were paid or offered.
1. Tsleil-Waututh Nation

[102] Tsleil-Waututh requested $766 047 in participant
funding. It was awarded $40 000, plus travel costs for two
members to attend the hearing. Additionally, the Major
Projects Management Office offered to pay $14 000 for
consultation following the close of the hearing record and
$12 000 following the release of the Board’s report. These
offers were not accepted.

2. The Squamish Nation

[103] Squamish applied for $293 350 in participant
funding. It was awarded $44 720, plus travel costs for
one person to attend the hearing. The Major Projects
Management Office offered $12 000 for consultations
following the close of the Board’s hearing record, and
$14 000 to support participation in consultations follow-
ing the release of the Board’s report. These funds were
paid.

3. Coldwater Indian Band

[104] Coldwater was awarded $48 490 in participant
funding from the Board. Additionally, the Major Projects

participants. Ceux-ci pouvaient aussi obtenir un finan-
cement supplémentaire aupres du Bureau de gestion des
grands projets et de Trans Mountain.

[100] Il n’est pas exagéré de dire que I’aide financiere
fournie aux demandeurs par I’Office et le Bureau de
gestion des grands projets était généralement considérée
par les bénéficiaires comme étant inadéquate (voir, par
exemple, ’affidavit du chef lan Campbell de la Nation
Squamish). Certains se sont aussi plaints du temps qu’il
fallait pour obtenir le financement. Les fonds fournis par
I’Office n’¢taient applicables qu’aux travaux effectués
aprés 1’approbation du financement et la signature de
I’entente de financement.

[101] Les fonds suivants ont été versés ou offerts.
1. La Tsleil-Waututh Nation

[102] Les Tsleil-Waututh ont demandé une aide finan-
ciére de 766 047 $ pour leur participation. On a accordé
40 000 $ et acquitté les frais de déplacement de deux
membres pour qu’ils puissent assister a I’audience. De
plus, le Bureau de gestion des grands projets a offert de
leur verser 14 000 $ pour les consultations ultéricures a
la fermeture du dossier de ’audience et 12 000 $ aprés la
publication du rapport de I’Office. Ces offres n’ont pas
été acceptées.

2. LaNation Squamish

[103] Les Squamish ont demandé une aide financiére de
293 350 $ pour leur participation. On a accordé 44 720 $
et acquitté les frais de déplacement d’une personne pour
qu’elle puisse assister a I’audience. Le Bureau de gestion
des grands projets a offert de leur verser 12 000 $ pour
les consultations ultérieures a la fermeture du dossier de
I’audience et 14 000 $ pour faciliter leur participation
aux consultations postérieures a la publication du rapport
de I’Office. Ces fonds ont été versés.

3. Labande indienne Coldwater

[104] L’Office a versé aux Coldwater une aide finan-
cicre de 48 490 $ pour leur participation. Le Bureau de
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Management Office offered an additional $52 000 in
participant funding.

4. The St6:16 Collective

[105] The St6:16 Collective was awarded $42 307 per
First Nation band in participant funding from the Board.
Additionally, the Major Projects Management Office of-
fered $4 615.38 per First Nation band for consultation
following the close of the Board’s hearing record, and
$5 384.61 per First Nation band following the release of
the Board’s report.

5. Upper Nicola Band

[106] Upper Nicola was awarded $40 000 plus travel
costs for two members to attend the hearing and an ad-
ditional $10 000 in special funding through the Board’s
participant funding program. Additionally, the Major
Projects Management Office offered Upper Nicola Band
and the Okanagan Nation Alliance $11 977 and $24 000
respectively in participant funding for consultations
following the close of the Board’s hearing record. The
Okanagan Nation Alliance was offered an additional
$26 000 following the release of the Board’s report.

6. SSN

[107] SSN applied for participant funding in excess
of $300 000 in order to participate in the Board’s hear-
ing. It was awarded $36 920 plus travel costs for two
members to attend the hearing. Additionally, the Major
Projects Management Office offered $18 000 in partic-
ipation funding for consultations following the close of
the Board’s hearing record and $21 000 for consultations
following the release of the Board’s report.

7. Raincoast Conservation Foundation and
Living Oceans Society

[108] Raincoast was awarded $111 100 plus travel costs
for two people to attend the hearing from the Board’s par-
ticipant funding program. Living Oceans was awarded

gestion des grands projets leur a offert une aide finan-
ciére additionnelle de 52 000 $ pour leur participation.

4. Le groupe St6:10

[105] Le groupe St6:16 a recu de 1’Office 42 307 $
pour chaque bande le constituant pour sa participation.
Le Bureau de gestion des grands projets a par ailleurs
offert 4 615,38 $ a chaque bande le constituant pour les
consultations postérieures a la fermeture du dossier de
I’audience et 5 384,61 $ a chaque bande aprés la publica-
tion du rapport de 1’Office.

5. Labande Upper Nicola

[106] L’Office, par I’entremise de son Programme
d’aide financiére aux participants, a accordé 40 000 $
aux Upper Nicola et a acquitté les frais de déplacement
pour que deux membres puissent participer a I’audience
ainsi que 10 000 $ supplémentaires comme financement
spécial. De plus, le Bureau de gestion des grands pro-
jets a offert a la bande Upper Nicola et a I’ Alliance de la
Nation okanagane 11 977 $ et 24 000 $ respectivement
pour leur participation aux consultations postéricures a la
fermeture du dossier d’audience de 1’Office. L’ Alliance
de la Nation okanagane s’est vu offrir 26 000 $ de plus
apres la publication du rapport de 1’Office.

6. Les SSN

[107] Les SSN ont demandé une aide financiere de plus
de 300 000 $ pour participer a I’audience de 1I’Office.
On a accordé 36 920 $ et acquitté les frais de déplace-
ment pour que deux membres assistent a I’audience. De
plus, le Bureau de gestion des grands projets leur a offert
un financement de 18 000 $ pour leur participation aux
consultations postéricures a la fermeture du dossier de
I’audience de I’Office et 21 000 $ pour les consultations
ultérieures a la publication du rapport de 1’Office.

7. Raincoast Conservation Foundation et Living
Oceans Society

[108] L’Office, par I’entremise du programme d’aide fi-
nanciére aux participants, a accordé 111 100 $ a Raincoast
et acquitté les frais de déplacement pour que deux
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$89 100 plus travel costs for two persons to attend the
hearing through the participant funding program.

H. Crown consultation efforts—a brief summary

1. PhaseI (from 2013 to April 2014)

[109] In this initial engagement phase some correspon-
dence was exchanged between the Crown and some of
the Indigenous applicants. Canada does not suggest that
any of this correspondence contained any discussion
about any substantive matter.

2. Phase II (from April 2014 to February 2016)

[110] During the Board’s hearing process and continu-
ing until the close of its hearing record, Canada continued
to exchange correspondence with some of the Indigenous
applicants. Additionally, some informational meetings
were held; however, these meetings did not allow for any
substantive discussion about any group’s title, rights or
interests, or the impact of the Project on the group’s title,
rights or interests.

[111] To illustrate, Crown representatives met with
Squamish officials on September 11, 2015, and
November 27, 2015. At these meetings Squamish
raised a number of concerns, including its concerns that
Squamish had not been involved in the design of the
consultation process, that the consultation process was
inadequate to assess impacts on Squamish rights and ti-
tle and that inadequate funding was provided for partic-
ipation in the Board’s hearing. Squamish also expressed
confusion about the respective roles of the Board and
Trans Mountain in consultations with Squamish.

[112] Similarly, informational meetings were held with
the Std:16 Collective on July 18, 2014 and December 3,
2015. Again, no substantive discussion took place about
St6:16°s title, rights and interests or the impact of the
Project thereon. The St6:16 also expressed their concerns
about the consultation process, including their concerns

personnes assistent a ’audience. Dans le cadre du méme
programme, Living Oceans a regu 89 100 $ et les frais
de déplacement de deux personnes, pour permettre a ces
derniéres d’assister a I’audience.

H. Efforts de la Couronne en matiére de consultation
— un bref résumé

1. EtapeI (2013 — avril 2014)

[109] A cette étape initiale de la consultation, la
Couronne et certains demandeurs autochtones ont établi
une correspondance. Le Canada ne laisse pas entendre
que cette correspondance portait sur des questions de
fond.

2. Etape II (avril 2014 — février 2016)

[110] Pendant toute la durée de I’audience devant
I’Office et jusqu’a la fermeture du dossier de I’audience,
le Canada a continué de correspondre avec certains de-
mandeurs autochtones. Quelques réunions informelles
ont également été¢ organisées. Toutefois, lors de ces ren-
contres, aucune discussion au fond ne pouvait concerner
le titre, les droits ou les intéréts d’un groupe donné ni les
incidences du projet sur ces éléments.

[111] Par exemple, des représentants de la Couronne
ont rencontré des représentants des Squamish les 11 sep-
tembre et 27 novembre 2015. Les Squamish ont alors
soulevé des préoccupations, notamment concernant la
non-participation des Squamish a la définition du proces-
sus de consultation, I’inefficacité de ce processus pour
I’évaluation des conséquences du projet sur les droits
et le titre des Squamish et I’insuffisance des fonds four-
nis pour la participation a I’audience de 1’Office. Les
Squamish ont également exprimé leur confusion quant
aux roles respectifs de 1’Office et de Trans Mountain lors
des consultations menées aupres d’eux.

[112] De méme, des réunions informelles ont été te-
nues avec le groupe Sto:16 les 18 juillet 2014 et 3 dé-
cembre 2015. Aucune discussion de fond n’a eu lieu
non plus au sujet du titre, des droits et des intéréts des
St6:16 ou des répercussions du projet sur eux. Les St6:16
ont aussi exprimé des craintes a 1’égard du processus de
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that the Board failed to compel Trans Mountain to re-
spond adequately to Information Requests and the lack
of specificity of the Board’s draft terms and conditions.

[113] Informational hearings of this nature were also
held with Upper Nicola and SSN in 2014.

[114] Itis fair to say that in Phase II Canada continued
to rely upon the National Energy Board process to fulfil
the Crown’s duty to consult. Canada’s efforts in Phase II
were largely directed to using the Information Request
process to solicit concerns and potential mitigation
measures from First Nations. Canada prepared tables
to record potential Project impacts and concerns and to
record and monitor whether those potential impacts and
concerns were addressed in Trans Mountain’s commit-
ments, the Board’s draft terms and conditions or other
mitigation measures.

3. Phase III (February to November 2016)

[115] Crown representatives met with all of the
Indigenous applicants in Phase III. Generally, the
Indigenous applicants expressed dissatisfaction with the
National Energy Board process and the Crown’s reliance
on that process. Individual concerns raised by individual
Indigenous applicants will be discussed in the context of
consideration of the adequacy of Canada’s consultation
efforts.

[116] Towards the latter part of Phase III, on August 16,
2016, the Major Projects Management Office and the
British Columbia Environmental Assessment Office
jointly sent a letter to Indigenous groups confirming
that they were responsible for conducting consultation
efforts for the Project, and that they were coordinating
by participating in joint consultation meetings, sharing
information and by preparing the draft “Joint Federal/
Provincial Consultation and Accommodation Report

consultation, notamment de la possibilité que 1’Office
n’ait pas réussi a contraindre Trans Mountain a répondre
adéquatement aux demandes de renseignement et de
I’imprécision de 1’ébauche des conditions de 1’Office.

[113] Des séances d’information de cette nature ont
aussi été tenues en 2014 avec les Upper Nicola et les
SSN.

[114] Jestime qu’il est raisonnable de dire que le Canada
a continué, a 1’étape I, de s’en remettre au processus de
I’Office national de I’énergie pour s’acquitter de 1’obli-
gation de consultation qui incombe a la Couronne. Les
efforts déployés par le Canada lors de cette étape visaient
principalement a s’enquérir, au moyen du processus de
demande de renseignements, des préoccupations des
Premiéres Nations et des mesures d’atténuation possibles.
11 a préparé des tableaux dans lesquels il a consigné les
éventuels effets du projet et les préoccupations expri-
mées ainsi que les engagements pris par Trans Mountain,
I’ébauche des conditions de I’Office ou d’autres mesures
d’atténuation pour vérifier si ceux-ci répondaient aux
préoccupations.

3. Etape III (février — novembre 2016)

[115] Les représentants de la Couronne ont rencontré
tous les demandeurs autochtones a 1’étape I1I. De fagon
générale, ces derniers ont exprimé leur mécontentement
a I’égard du processus de 1’Office national de 1’énergie
et de la décision de la Couronne de s’en remettre a ce
dernier. J’aborderai les préoccupations particuliéres sou-
levées par les demandeurs autochtones au moment de
juger de la qualité des efforts déployés par le Canada en
matiere de consultation.

[116] Le 16 aout 2016, soit vers la fin de I’étape II1,
le Bureau de gestion des grands projets et le Bureau
de 1’évaluation environnementale de la Colombie-
Britannique ont écrit ensemble a des groupes autochtones
pour les aviser qu’ils étaient responsables de la tenue des
consultations sur le projet et que leur action était coor-
donnée grace a leur participation conjointe a des réunions
de consultation, a des échanges de renseignements et a la
rédaction de 1’ébauche du Rapport fédéral-provincial sur
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for the Trans Mountain Expansion Project” (Crown
Consultation Report).

[117] Canada summarized its consultation efforts in the
Crown Consultation Report, which included appendices
specific to individual Indigenous groups. Indigenous
groups were generally provided with a first draft of the
Crown Consultation Report, together with the appendix
relevant to that group, in August of 2016. Comments and
corrections were to be provided in September 2016. A
second draft of the Crown Consultation Report, together
with relevant appendices, was provided to Indigenous
groups in November of 2016, with comments due by
mid-November.

I. Post National Energy Board report events

1. The Interim Measures for Pipeline Reviews

[118] On January 27, 2016, Canada introduced this ini-
tiative as part of a strategy to review Canada’s environ-
mental assessment processes. The Interim Measures set
out five guiding principles to guide the approval of ma-
jor pipeline projects:

i.  No proponent would be required to return to the
beginning of the approval process. That is, no pro-
ponent would be required to begin the approval
process afresh.

ii.  Decisions about pipeline approval would be based
on science, traditional knowledge of Indigenous
peoples and other relevant evidence.

iii. The views of the public and affected communities
would be sought and considered.

iv. Indigenous peoples would be meaningfully con-
sulted, and, where appropriate, accommodated.

les consultations et les accommodements pour le projet
d’agrandissement de Trans Mountain (le rapport sur les
consultations de la Couronne).

[117] Le Canada a résumé les efforts qu’il a déployés
en mati¢re de consultation dans ce rapport, assorti d’une
annexe consacrée a chaque groupe autochtone. En régle
générale, les groupes autochtones ont recu en aott 2016
la premicre ébauche de ce rapport ainsi que I’annexe
concernant leur groupe. Ils devaient faire part de leurs
commentaires et corrections en septembre 2016. Une
deuxiéme ébauche du rapport ainsi que les annexes per-
tinentes ont été fournies aux groupes autochtones en
novembre 2016, et ces derniers devaient remettre leurs
commentaires a la mi-novembre.

I. Initiatives postérieures au rapport de 1’Office natio-
nal de I’énergie

1. Mesures provisoires pour les évaluations rela-
tives aux projets de pipelines

[118] Le 27 janvier 2016, le Canada a présenté cette ini-
tiative dans le cadre de sa stratégie visant a examiner ses
processus d’évaluation environnementale. Les mesures
provisoires comptent ces cinq principes directeurs pour
la conduite du processus d’approbation des grands pro-
jets de pipelines :

i.  Aucun promoteur n’aura a retourner a la case de
départ, c’est-a-dire a recommencer le processus
d’approbation depuis le début.

ii. Les décisions au sujet de I’approbation du pipe-
line seront fondées sur des données scientifiques,
les connaissances traditionnelles des peuples au-
tochtones et d’autres données pertinentes.

iii. Les points de vue du public et des collectivités
concernées seront sollicités et examinés.

iv. Un véritable processus de consultation des
peuples autochtones sera tenu et, au besoin, des
mesures d’accommodement seront prises.
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v. The direct and upstream greenhouse gas emis-
sions linked to a project under review would be
assessed.

[119] Canada advised that it planned to apply the
Interim Measures to the Project and that in order to do so
it would: undertake deeper consultations with Indigenous
peoples and provide funding to support participation in
these deeper consultations; assess the upstream gas emis-
sions associated with the Project and make this infor-
mation public; and, appoint a ministerial representative
to engage local communities and Indigenous groups in
order to obtain their views and report those views back to
the responsible Minister.

[120] The Minister of Natural Resources sought and ob-
tained a four-month extension of time to permit imple-
mentation of the Interim Measures. The deadline for the
Governor in Council to make its decision on Project ap-
proval was, therefore, on or before December 19, 2016.

2.  The Ministerial Panel

[121] On May 17,2016, the Minister announced he was
striking a three-member independent Ministerial Panel
that would engage local communities and Indigenous
groups as contemplated in Canada’s implementation of
the Interim Measures for the Project.

[122] The Ministerial Panel held a series of public meet-
ings in Alberta and British Columbia, received emails
and received responses to an online questionnaire. The
Ministerial Panel submitted its report to the Minister on
November 1, 2016, in which it identified six “high-level
questions” that “remain unanswered” that it commended
to Canada for serious consideration.

[123] The report of the Ministerial Panel expressly stated
that the panel’s work was “not intended as part of the
federal government’s concurrent commitment to direct
consultation with First Nations” and that “full-scale con-
sultation” was never the intent of the panel “especially in
the case of First Nations, where the responsibility for con-
sultation fell elsewhere”. It follows that no further consid-
eration of the Ministerial Panel is required in the context

v. Les émissions de gaz a effet de serre directes et en
amont attribuables a un projet seront évaluées.

[119] Le Canada a indiqué qu’il comptait mettre en
ceuvre les mesures provisoires relatives au projet. Pour
ce faire, il ménerait des consultations plus approfondies
avec les peuples autochtones et fournirait des fonds pour
faciliter la participation a ces derniéres, évaluerait les
émissions de gaz a effet de serre en amont imputables au
projet et publierait cette information. Enfin, il nommerait
un porte-parole ministériel qui, apres avoir discuté avec
les populations locales et les groupes autochtones pour
connaitre leur opinion, rendrait compte au ministre.

[120] Le ministre des Ressources naturelles a obtenu
une prorogation de quatre mois pour mettre en ceuvre
les mesures provisoires. Le gouverneur en conseil avait
donc jusqu’au 19 décembre 2016 pour approuver ou non
le projet.

2. Le comité ministériel

[121] Le 17 mai 2016, le ministre a annoncé qu’il
établirait un comité ministériel indépendant de trois
membres chargé de consulter les localités et les groupes
autochtones, conformément au plan du Canada pour la
mise en ceuvre des mesures provisoires.

[122] Le comité ministériel a tenu de nombreuses assem-
blées publiques en Alberta et en Colombie-Britannique,
a regu des courriels et a obtenu des réponses a un ques-
tionnaire en ligne. Dans son rapport présenté au ministre
le 1 novembre 2016, il a relevé six questions de grande
importance restées sans réponse et recommandait au
Canada de les examiner sérieusement.

[123] Le rapport du comité ministériel mentionnait
expressément que le travail du comité [TRADUCTION]
« n’[avait] pas pour but de s’inscrire dans le cadre des
consultations directes que le fédéral s’est parallélement
engagé a mener aupres des Premieres Nations » et que
le comité n’avait jamais eu I’intention de mener des
[TRADUCTION] « consultations a grande échelle », « par-
ticulierement auprés des Premicres Nations puisque la
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of consideration of the adequacy of Canada’s consultation
efforts.

3. Greenhouse gas assessment

[124] For completeness, I note that in November 2016,
Environment Canada did publish an assessment esti-
mating the upstream greenhouse gas emissions from the
Project.

IX. The issues to be determined

[125] Broadly speaking, the applicants’ submissions re-
quire the Court to address the following questions.

[126] First, is there merit in any of the preliminary is-
sues raised by the parties?

[127] Second, under the applicable legislative scheme,
can the report of the National Energy Board be judicially
reviewed?

[128] Finally, should the decision of the Governor in
Council be set aside? This in turn requires the Court to
consider:

i.  What is the standard of review to be applied to
the decision of the Governor in Council?

ii. Did the Governor in Council err in determining
whether the Board’s process of assembling, ana-
lyzing, assessing and studying the evidence before
it was so deficient that the report submitted by it to
the Governor in Council did not qualify as a “re-
port” within the meaning of the National Energy
Board Act? This will require the Court to consider:

a. was the process adopted by the Board proce-
durally fair?

responsabilité de les consulter incombait a autrui ». Par
conséquent, point n’est besoin d’examiner davantage les
travaux du comité ministériel pour évaluer la qualité des
consultations par le Canada.

3. Evaluation des gaz a effet de serre
[124] Par souci d’exhaustivité, notons qu’en no-
vembre 2016, Environnement Canada a publié une éva-
luation qui donnait une estimation des émissions de gaz

a effet de serre en amont associées au projet.

IX. Les questions a trancher

[125] De fagon générale, les demandeurs exhortent la
Cour a répondre aux questions suivantes.

[126] D’abord, les questions préliminaires soulevées
par les parties sont-elles fondées?

[127] Ensuite, le régime législatif applicable permet-il
le contrdle judiciaire du rapport de I’Office national de
I’énergie?

[128] Enfin, la décision du gouverneur en conseil
devrait-elle étre annulée? Pour y répondre, la Cour doit
se pencher sur ces autres questions :

i.  Quelle est la norme de controle applicable a la
décision du gouverneur en conseil?

ii. Le gouverneur en conseil a-t-il commis une erreur
en se pronongant sur la question de savoir si le
processus employé par 1’Office pour regrouper,
analyser, évaluer et étudier la preuve dont il était
saisi était lacunaire au point que le rapport qu’il
lui avait présenté ne constituait pas un « rapport »
pour I’application de la Loi sur I’Office national
de l'énergie? Pour y répondre, la Cour doit se
pencher sur les questions suivantes :

a. le processus retenu par I’Office était-il équi-
table sur le plan procédural?
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b. did the Board err by failing to assess Project-
related marine shipping under the Canadian
Environmental Assessment Act, 20127

c. did the Board err in its treatment of the
Species at Risk Act, S.C. 2002, c. 29?

d. did the Board impermissibly fail to decide
certain issues before it recommended ap-
proval of the Project?

e. did the Board impermissibly fail to con-
sider alternatives to the Westridge Marine
Terminal?

iii. Did the Governor in Council fail to comply with
the statutory requirement to give reasons?

iv. Did the Governor in Council err by concluding

that the Indigenous applicants were adequately
consulted and, if necessary, accommodated?

X. Consideration of the issues

A. The preliminary issues

[129] Before turning to the substantive issues raised in
this application it is necessary to deal with three prelim-
inary issues raised by the parties. They may be broadly
characterized as follows.

[130] First, as described above, a number of the appli-
cants commenced applications challenging the report of
the National Energy Board. Trans Mountain moves to
strike on a preliminary basis the six applications for ju-
dicial review commenced in respect of the report of the
National Energy Board on the ground that the report is
not amenable to judicial review.

[131] Second, the applicants ask that the two affidavits
sworn on behalf of Trans Mountain by Robert Love, or
portions thereof, be struck or given no weight on a num-
ber of grounds, including that Mr. Love had no personal

b. 1’Office a-t-il commis une erreur en n’éva-
luant pas le transport maritime associé au
projet sous le régime de la Loi canadienne
sur l’évaluation environnementale (2012)?

c. I’Office a-t-il erré dans son application de
la Loi sur les especes en peril, L.C. 2002,
ch. 29?

d. I’Office a-t-il erronément omis de trancher
certaines questions avant de recommander
I’approbation du projet?

e. I’Office a-t-il erronément omis d’examiner
des options autres que le terminal maritime
de Westridge?

iii. Le gouverneur en conseil a-t-il omis de respecter
I’exigence législative de motiver sa décision?

iv. Le gouverneur en conseil a-t-il conclu a tort qu’il
y avait eu des consultations adéquates aupres des
demandeurs autochtones et que des mesures d’ac-
commodement avaient été prises, au besoin?

X. Examen des questions

A. Les questions préliminaires

[129] Avant d’examiner les questions de fond soulevées
dans la présente demande, il faut traiter trois questions
préliminaires soulevées par les parties. Elles peuvent étre
résumées de la maniére suivante.

[130] Premicérement, comme on I’a vu, plusieurs deman-
deurs ont attaqué le rapport de 1’Office national de 1’éner-
gie. Trans Mountain présente une requéte préliminaire en
radiation des six demandes de contréle judiciaire visant
le rapport de 1’Office national de I’énergie au motif que
ce document n’est pas susceptible de contrdle.

[131] Deuxiémement, les demandeurs sollicitent la
radiation—compléte ou partielle—des deux affida-
vits souscrits par Robert Love pour le compte de Trans
Mountain ou demandent qu’on accorde peu de poids a
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knowledge of the bulk of the matters sworn to in his
affidavits.

[132] Finally, the applicants object to the “Consultation
Chronologies” found in Canada’s compendium.

1. Trans Mountain’s motion to strike

[133] In Gitxaala Nation v. Canada, 2016 FCA 187,
[2016] 4 F.C.R. 418, at paragraph 125, this Court con-
cluded that applications for judicial review do not
lie against reports made pursuant to section 52 of the
National Energy Board Act recommending whether a
certificate of public convenience and necessity should
issue for all or any portion of a pipeline. Accordingly,
Trans Mountain seeks orders striking the six notices of
application (listed above, at paragraph 51) that challenge
the Board’s report.

[134] A comparison of the parties enumerated in para-
graph 51 with those parties who challenge the decision
of the Governor in Council (enumerated in paragraph 52)
shows that all but one of the applicants who challenge
the report of the National Energy Board also challenge
the decision of the Governor in Council. For reasons not
apparent on the record, the City of Vancouver elected to
challenge only the report of the Board.

[135] The City of Vancouver, supported by the City of
Burnaby, Tsleil-Waututh, Raincoast and Living Oceans,
responds to Trans Mountain by arguing that Gitxaala
was wrongly decided on this point and that in any event,
the applications should not be struck on a preliminary
basis.

[136] Those applicants who challenge both decisions are
able to argue, and do argue, that in Gitxaala this Court
determined that the decision of the Governor in Council
cannot be considered in isolation from the Board’s report;
it is for the Governor in Council to determine whether
the process followed by the Board in assembling, analyz-
ing, assessing, and studying the evidence before it was

ceux-ci. A I’appui de leurs demandes, ils font notam-
ment valoir que M. Love n’avait pas une connaissance
personnelle de la plupart des renseignements figurant
dans ses affidavits.

[132] Enfin, les demandeurs s’opposent au tableau
consignant la chronologie des consultations figurant dans
le compendium du Canada.

1. Requéte en radiation de Trans Mountain

[133] Dans l’arrét Nation Gitxaala c. Canada, 2016
CAF 187,[2016] 4 R.C.F. 418, au paragraphe 125, notre
Cour conclut que les rapports établis conformément a
I’article 52 de la Loi sur [’Office national de [’énergie,
qui présentent une recommandation quant a 1’oppor-
tunité d’un certificat d’utilité publique relatif a tout ou
partie d’un pipeline, ne sont pas susceptibles de contrdle
judiciaire. Par conséquent, Trans Mountain sollicite la
radiation des six avis de demande (énumérés au para-
graphe 51 des présents motifs) qui attaquent le rapport
de I’Office.

[134] Il ressort de la comparaison entre les parties énu-
mérées au paragraphe 51 et au paragraphe 52 (celles qui
attaquent la décision du gouverneur en conseil) que tous
les demandeurs qui contestent le rapport de I’Office na-
tional de I’énergie, sauf un, contestent aussi la décision
du gouverneur en conseil. Pour des raisons qui ne sont
pas manifestes au vu du dossier, Vancouver a choisi de
n’attaquer que le rapport de 1’Office.

[135] Vancouver, appuyée par Burnaby, les Tsleil-
Waututh, Raincoast et Living Oceans, répond a Trans
Mountain que 1’arrét Gitxaala est erroné a cet égard et
que, quoi qu’il en soit, les demandes ne devraient pas
étre radiées a une étape préliminaire.

[136] Selon les demandeurs qui attaquent les deux déci-
sions, notre Cour conclut dans 1’arrét Gitxaala que 1’on
ne saurait faire abstraction du rapport de I’Office dans
I’examen de la décision du gouverneur en conseil. Il ap-
partient au gouverneur en conseil de décider si le proces-
sus suivi par I’Office pour regrouper, analyser, évaluer et
étudier la preuve dont il était saisi était lacunaire au point
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so deficient that its report does not qualify as a “report”
within the meaning of the National Energy Board Act.

[137] Put another way, a statutory pre-condition for a
valid Order in Council is a report from the Board pre-
pared in accordance with all legislative requirements.
The Governor in Council is therefore required to be sat-
isfied that the report was prepared in accordance with the
governing legislation. This makes practical sense as well
because the Board’s report formed the factual basis for
the decision of the Governor in Council.

[138] It is in the context of these arguments that I turn
to consider whether the applications should be struck on
a preliminary basis.

[139] The jurisprudence of this Court is uniformly to
the effect that motions to strike applications for judicial
review are to be resorted to sparingly: see, for example,
Odynsky v. League for Human Rights of B’Nai Brith
Canada, 2009 FCA 82, 387 N.R. 376, at paragraph 5, cit-
ing David Bull Laboratories (Canada) Inc. v. Pharmacia
Inc., [1995] 1 E.C. 588, (1994), 176 N.R. 48 (C.A.).

[140] The rationale for this approach is that judicial re-
view proceedings are designed to proceed with celerity;
motions to strike carry the potential to unduly and un-
necessarily delay the expeditious determination of an ap-
plication. Therefore justice is better served by allowing
the Court to deal at one time with all of the issues raised
by an application.

[141] This rationale is particularly applicable in the
present case where striking the applications would still
leave intact the ability of all but one of the applicants
to argue the asserted flaws in the Board’s report in the
context of the Court’s review of the decision of the
Governor in Council. Little utility would be achieved in
deciding the motions when the arguments in support of
them will be considered now, in the Court’s determina-
tion of the merits of the applications.

[142] For this reason, in the exercise of my discretion I
would dismiss Trans Mountain’s motion to strike the ap-
plications brought challenging the report of the National

que son rapport ne constitue pas un « rapport » pour
I’application de la Loi sur [’Office national de I’énergie.

[137] Autrement dit, la prise d’un décret valide est
subordonnée a la présentation par I’Office d’un rapport
conforme aux exigences législatives. Le gouverneur en
conseil doit par conséquent étre convaincu que le rapport
a été préparé conformément a la Iégislation applicable,
ce qui est logique étant donné que le rapport de 1’Office
constitue le fondement factuel de sa décision.

[138] C’est a la lumicére de ces arguments que j’aborde
la radiation des demandes au stade préliminaire.

[139] Selon la jurisprudence constante de notre Cour, on
doit recourir avec parcimonie aux requétes en radiation
des demandes de contréle judiciaire (voir, par exemple,
Odynsky c. Ligue des droits de la personne de B’Nai Brith
Canada, 2009 CAF 82, au paragraphe 5, citant David Bull
Laboratories (Canada) Inc. c. Pharmacia Inc., [1995] 1
C.F. 588, 1994 CanLlII 3529 (C.A.)).

[140] Les contréles judiciaires sont congus pour étre
tranchés rapidement. Or, une requéte en radiation pour-
rait retarder indiment une décision au fond de la Cour a
I’égard d’une demande. Par conséquent, I’intérét de la
justice est mieux servi lorsque la Cour est en mesure de
traiter ensemble toutes les questions soulevées dans une
demande.

[141] Ce raisonnement s’applique tout particuliére-
ment en ’espéce étant donné que, méme si les demandes
étaient radiées, tous les demandeurs—a une exception
prés—pourraient invoquer devant la Cour les lacunes
du rapport de I’Office dans le cadre du contrdle de la
décision du gouverneur en conseil. Il n’est guére utile
de trancher les requétes puisque les arguments qui les
étayent se trouvent de toute fagon devant la Cour, qui
doit les examiner pour statuer au fond sur les demandes
dont elle est saisie.

[142] Pour cette raison, j’exercerais le pouvoir discré-
tionnaire qui me permet de rejeter la requéte par laquelle
Trans Mountain sollicite la radiation des demandes
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Energy Board. I deal with the merits of the argument that
the report is not amenable to judicial review below at
paragraph 170 and following.

2. The applicants’ motion asking that the two af-
fidavits of Robert Love, or portions thereof, be
struck or given no weight

[143] The applicants argue that the Love affidavits, or
portions thereof, should be struck or given no weight on
three grounds. First, the applicants argue that Mr. Love
had no personal knowledge of the bulk of the matters
sworn to in his affidavits so that his evidence should
be disregarded as inadmissible hearsay. Second, the ap-
plicants argue that the affidavits contain irrelevant and
impermissible evidence about Trans Mountain’s engage-
ment and consultations with the Indigenous applicants.
Finally, the applicants argue that the second affidavit im-
permissibly augments the evidence that was before the
Board and the Governor in Council.

(a) The hearsay objection

[144] In both impugned affidavits Mr. Love swore
that “I have personal knowledge of the matters in this
Affidavit, except where stated to be based on information
and belief, in which case I believe the same to be true”.
Notwithstanding this statement, on cross-examination,
Mr. Love admitted that his first affidavit was based almost
entirely on facts of which he had no personal knowledge
and that his affidavit failed to disclose that he relied on in-
formation and belief to assert those facts. He largely relied
on Trans Mountain’s lawyers to prepare the paragraphs of
his affidavit of which he had no direct knowledge. The
basis of his belief that his affidavit was truthful and ac-
curate was his “trust in other people”. He frequently ad-
mitted that there were other Trans Mountain employees
who had direct knowledge of the matters set out in his af-
fidavit (cross-examination of Robert Love, June 19, 2017,
by counsel for the City of Burnaby, page 14, line 17 to
page 50, line 8).

attaquant le rapport de 1’Office national de 1’énergie.
J’examine plus loin, a partir du paragraphe 170, le bien-
fondé de la prétention selon laquelle le rapport n’est pas
susceptible de contrdle judiciaire.

2. Larequéte demandant a la Cour de radier tout
ou partie des deux affidavits de Robert Love
ou, subsidiairement, d’y accorder peu de poids

[143] Les demandeurs invoquent trois motifs pour les-
quels la Cour devrait radier tout ou partie des affidavits
de M. Love ou y accorder peu de poids. En premier licu,
ils font valoir que M. Love n’avait pas une connais-
sance personnelle de la majorité des faits relatés dans
ses affidavits de sorte que cette preuve—du oui-dire
inadmissible—devrait étre écartée. En deuxiéme lieu, ils
soutiennent que ses affidavits renferment des éléments
de preuve non pertinents et inadmissibles au sujet des
discussions que Trans Mountain a cues avec les deman-
deurs autochtones et des consultations qu’elle a menées
aupres d’eux. Enfin, selon ces demandeurs, le deuxiéme
affidavit présente de facon inadmissible des éléments de
preuve supplémentaires dont ne disposaient pas 1’Office
et le gouverneur en conseil.

a) L’objection fondée sur le oui-dire

[144] Dans ses deux affidavits, M. Love a déclaré sous
serment ceci : [TRADUCTION] « J’ai une connaissance
personnelle des sujets abordés dans le présent affidavit,
sauf lorsque je précise que les déclarations sont faites
sur la foi de renseignements et croyances, auquel cas
je les tiens pour véridiques ». Malgré cette déclaration,
M. Love a admis en contre-interrogatoire que son pre-
mier affidavit reposait presque entiérement sur des faits
dont il n’avait pas une connaissance personnelle et qu’il
n’y était pas mentionné que les faits provenaient de ren-
seignements et croyances. Il s’en est remis en grande
partie aux avocats de Trans Mountain pour rédiger les
paragraphes de son affidavit ou figuraient des rensei-
gnements dont il n’avait pas une connaissance directe. Il
croyait que son affidavit était véridique et exact en raison
de sa [TrRADUCTION] « confiance en d’autres personnes ».
A plusieurs reprises, il a admis que d’autres employés
de Trans Mountain avaient une connaissance directe
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[145] Similarly, under cross-examination Mr. Love ad-
mitted that he had no personal knowledge of the contents
of his second affidavit which dealt with Trans Mountain’s
consultation with Squamish (cross-examination of
Robert Love, June 22, 2017, by counsel for Squamish,
page 2, line 7 to page 11, line 4). When cross-examined
by counsel for Coldwater, Mr. Love admitted that he was
“largely” not involved with Trans Mountain’s engage-
ment with Coldwater. Rather, “[i]Jt was the aboriginal
engagement team who did the communications” (cross-
examination of Robert Love, June 22, 2017, by counsel
for Coldwater, page 2, line 9 to page 2, line 21).

[146] Mr. Love is the Manager, Land and Rights-of-
Way for Kinder Morgan Canada Inc., a company re-
lated to Trans Mountain. During his cross-examination
by counsel for Squamish he described his role to be re-
sponsible for securing “all of the private land interest
for the Trans Mountain Expansion Project and to obtain
all utility crossings”. He was also responsible “for un-
dertaking the land rights necessary to go through about
10 reserves that we have agreements with”. Later, on
his cross-examination, he explained that prior to swear-
ing his affidavit he “sat down with Regan Schlecker and
went through most of the First Nation’s engagement and
high-level [government] engagements that were happen-
ing here” because he had no direct involvement in those
engagements. Regan Schlecker was Trans Mountain’s
Aboriginal affairs manager.

[147] On the basis of Mr. Love’s many admissions the
applicants argue that Mr. Love’s evidence should be
struck or given no weight.

des questions dont il traite dans son affidavit (contre-
interrogatoire de Robert Love mené le 19 juin 2017 par
I’avocat de Burnaby, de la page 14, ligne 17 a la page 50,
ligne 8).

[145] De méme, en contre-interrogatoire, M. Love a
admis qu’il n’avait pas une connaissance personnelle
des faits relatés dans son deuxieme affidavit, qui portait
sur les consultations menées par Trans Mountain aupres
des Squamish (contre-interrogatoire de Robert Love
mené le 22 juin 2017 par I’avocat des Squamish, de la
page 2, ligne 7 a la page 11, ligne 4). Contre-interrogé par
I’avocat des Coldwater, M. Love a admis n’avoir [TRA-
DUCTION] « généralement » pas participé aux discussions
de Trans Mountain avec les Coldwater. En effet, [TrRA-
DUCTION] « [c’]était I’équipe responsable des discussions
avec les Autochtones qui était chargée des communica-
tions » (contre-interrogatoire de Robert Love mené le
22 juin 2017 par I’avocat des Coldwater, a la page 2, de
la ligne 9 a la ligne 21).

[146] M. Love dirige la division des terres et servitudes
de Kinder Morgan Canada Inc., société liée a Trans
Mountain. Contre-interrogé par un des avocats représen-
tant les Squamish, il a expliqué qu’il était chargé de I’ac-
quisition [TRADUCTION] « de tous les droits fonciers privés
nécessaires pour le projet d’agrandissement du réseau
de Trans Mountain ainsi que de tous les droits relatifs
aux croisements des installations des services publics ».
11 était aussi responsable [TRADUCTION] « de 1’obtention
des droits fonciers nécessaires a I’empiétement sur une
dizaine de réserves avec lesquelles [la société] a des en-
tentes ». Plus tard lors de son contre-interrogatoire, il a
expliqué qu’avant de signer son affidavit, il [TRADUCTION]
« a passé en revue avec Regan Schlecker la plupart des
discussions qui ont eu lieu avec les Premiéres Nations et
les hautes instances [de I’ Administration] » parce qu’il
n’y avait pas directement participé. Regan Schlecker
était le directeur de Trans Mountain responsable des
questions touchant les Autochtones.

[147] Les demandeurs soutiennent, sur le fondement
des nombreuses admissions de M. Love, que la Cour
devrait radier la preuve présentée par ce dernier ou n’y
accorder guére de poids.
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[148] Trans Mountain argues in response that the City
of Burnaby failed to object to the Love affidavits on a
timely basis. It also argues that on judicial review the
parties can provide background explanations and sum-
maries regarding the administrative proceeding below
and that no applicant points to any important statements
in the affidavits that were shown to be based on hearsay.

[149] 1 begin by rejecting Trans Mountain’s argument
that the arguments raised by Burnaby were raised too late
and so should not be considered. While Burnaby may
well not have raised its hearsay objection on a timely
basis (see the order of the case management Judge is-
sued on July 25, 2017), both the City of Vancouver and
Squamish did object to the Love affidavits on a timely
basis. Squamish adopts Burnaby’s objections (Squamish’s
memorandum of fact and law, paragraph 133) and the
City of Vancouver relies upon the cross-examination of
Mr. Love conducted by counsel for Burnaby (Vancouver’s
memorandum of fact and law, paragraph 109). On this ba-
sis, in my view, Burnaby’s arguments are properly before
the Court.

[150] With respect to Trans Mountain’s argument on the
merits, [ begin by noting that to the extent background
statements and summaries are admissible on an applica-
tion for judicial review, this admissibility is for the sole
and limited purpose of orienting the reviewing court. In
any event and more importantly, affidavits must always
fully and candidly disclose if an affiant is relying on in-
formation and belief and what portions of the affidavit
are based on information and belief. In that event, the
affiant must disclose both the sources of the information
relied upon and the bases for the affiant’s belief in the
truth of the information sworn to. This was not done in
the present case.

[151] Notwithstanding this failure, I do not see the
need to strike portions of the Love affidavits. The affi-
davits are relevant for the purpose of orienting the Court.
However, it is unsafe to rely on the contents of the Love
affidavits for the purpose of establishing the truth of
their contents unless Mr. Love had personal knowledge

[148] Trans Mountain répond que Burnaby ne s’est pas
opposée a temps aux affidavits de M. Love. Elle ajoute
que les parties peuvent, dans le cadre du contrdle judi-
ciaire, fournir des explications générales et des résumés
concernant le déroulement de I’instance devant le déci-
deur administratif et qu’aucun demandeur n’a démontré
qu’une déclaration importante dans les affidavits était
fondée sur du oui-dire.

[149] Je commence par rejeter la prétention de Trans
Mountain selon laquelle les arguments avancés par
Burnaby 1’ont été trop tard et ne devraient donc pas
étre examinés. Certes, Burnaby n’a pas soulevé a temps
son objection fondée sur le oui-dire (voir I’ordonnance
du juge responsable de la gestion de I’instance rendue
le 25 juillet 2017), mais Vancouver et les Squamish
I’ont fait. Les Squamish souscrivent aux objections de
Burnaby (mémoire des faits et du droit des Squamish,
paragraphe 133), et Vancouver invoque le contre-
interrogatoire de M. Love mené par 1’un des avocats de
Burnaby (mémoire des faits et du droit de Vancouver,
paragraphe 109). Par conséquent, j’estime que la Cour
est diment saisie des arguments de Burnaby.

[150] En ce qui concerne les observations de Trans
Mountain sur le fond, je note d’emblée que, si les expli-
cations générales et les résumés sont recevables dans le
cadre d’une demande de contrdle judiciaire, leur admis-
sibilité a pour seul objectif—limité—d’orienter la cour
de révision. Quoi qu’il en soit et plus important encore,
les déclarants doivent de toute fagon toujours indiquer
de fagon compléte et franche si leur affidavit est fondé
sur des renseignements et croyances qu’ils tiennent pour
véridiques et, auquel cas, la partie de leur affidavit qui
repose sur de tels renseignements et croyances. Le dé-
clarant doit alors mentionner les sources des renseigne-
ments et expliquer les raisons qui I’aménent a croire a la
véracité des renseignements donnés sous serment, ce qui
n’a pas été fait en I’espece.

[151] En dépit de cette lacune, je ne vois pas la nécessité
de radier certaines parties des affidavits de M. Love. Les
affidavits servent a orienter la Cour. Toutefois, il ne serait
pas prudent de croire qu’ils font foi de la véracité de leur
contenu, sauf si M. Love a une connaissance person-
nelle d’un fait ou d’une question en particulier. Comme
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of a particular fact or matter. Because Mr. Love did not
demonstrate any material, personal knowledge of Trans
Mountain’s engagement with the Indigenous applicants,
and because there is no explanation as to why an indi-
vidual directly involved in that engagement could not
have provided evidence, evidence of Trans Mountain’s
engagement must come from other sources—such as the
consultation logs Trans Mountain placed in evidence be-
fore the Board.

[152] As I have determined that it is unsafe except in
limited circumstances to rely upon the contents of the
Love affidavits to establish the truth of their contents, it
is unnecessary for me to consider the applicants’ objec-
tion to the second affidavit on the ground that it imper-
missibly supplemented the consultation logs in evidence
before the Board.

(b) Relevance of evidence of Trans Mountain’s
engagement with the Indigenous applicants

[153] In answer to an Information Request issued by
Squamish inquiring whether Canada delegated any proce-
dural aspects of consultation to Trans Mountain, Canada
responded:

The Crown has not delegated the procedural aspects of
its duty to consult to Trans Mountain. The Crown does
rely on the [National Energy Board] review process to the
extent possible to fulfill this duty, a process that requires
the proponent to work with and potentially accommodate
Aboriginal groups impacted by the project. The [National

M. Love n’a pas démontré qu’il avait une connaissance
personnelle et pertinente des discussions que Trans
Mountain a eues avec les demandeurs autochtones, et
qu’on n’a pas expliqué pourquoi la preuve a cet égard n’a
pas été présentée par une personne ayant directement par-
ticipé aux discussions, cette preuve doit provenir d’autres
sources, comme les registres des consultations que Trans
Mountain a produits devant 1’Office.

[152] Comme je juge qu’il est, sauf certaines circons-
tances biens précises, imprudent de croire que les affida-
vits de M. Love font foi de la véracité de leur contenu,
il n’est pas nécessaire que j’examine 1’objection des de-
mandeurs a I’égard du deuxieme affidavit au motif qu’il
contient des renseignements qui complétent de fagon
inadmissible ceux qui se trouvent dans les registres des
consultations produits devant 1’Office.

b) Pertinence de la preuve relativement aux dis-
cussions de Trans Mountain avec les deman-
deurs autochtones

[153] Le Canada a répondu en ces termes a une de-
mande de renseignements des Squamish visant a savoir
si le Canada avait délégué a Trans Mountain certains
aspects procéduraux de la consultation :

[TrRapucTION] La Couronne n’a pas délégué a Trans
Mountain les aspects procéduraux des consultations aux-
quelles elle est tenue. Pour s’acquitter de cette obligation,
la Couronne s’en remet, dans la mesure du possible, au
processus d’examen [de 1’Office national de 1’énergie],
lequel nécessite que le promoteur collabore avec les

Energy Board] filing manual provides information to the

groupes autochtones touchés par le projet et éventuelle-

proponent on the requirement to engage potentially af-

ment qu’il les accommode. Le guide de dépot [de I’Office

fected Aboriginal groups. This does not constitute delega-
tion of the duty to consult. [Underlining added.]

[154] Based on this response, the Indigenous applicants
argue that evidence of Trans Mountain’s engagement
with them is irrelevant. It is necessary to consider this
submission because it is an issue that transcends the Love
affidavits—there is other evidence of Trans Mountain’s
engagement.

national de I’énergie] informe le promoteur de I’exigence
de discuter avec les groupes autochtones susceptibles
d’étre touchés. Il ne s’agit pas d’une délégation de 1’obli-
gation de consulter. [Non souligné dans 1’original.]

[154] A la lumiére de cette réponse, les demandeurs
autochtones font valoir que la preuve relative aux discus-
sions qu’ils ont eues avec Trans Mountain est dénuée de
pertinence. Il est nécessaire d’examiner cette prétention,
car il s’agit d’une question qui va au-dela des affidavits
de M. Love; il existe d’autres preuves concernant les dis-
cussions avec Trans Mountain.
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[155] Taccept Trans Mountain’s submission that proper
evidence of its engagement with the Indigenous appli-
cants is relevant. I reach this conclusion for the follow-
ing reasons.

[156] First, the Indigenous applicants were informed
by the Major Projects Management Office’s letter of
August 12, 2013, that Canada would rely on the Board’s
public hearing process “to the extent possible” to ful-
fil the Crown’s duty to consult. As Canada noted in its
response to the Information Request, the Board’s hear-
ing process required Trans Mountain to work with, and
potentially accommodate, Indigenous groups impacted
by the Project. Thus the Major Projects Management
Office’s August 12 letter encouraged Indigenous groups
with Project-related concerns to discuss those concerns
directly with Trans Mountain. Unresolved concerns were
to be directed to the National Energy Board. It follows
from this that the Indigenous applicants were informed
before the commencement of the Board’s hearing pro-
cess that the Board and, in turn, Canada would rely in
part on Trans Mountain’s engagement with them.

[157] Thereafter, the Board required Trans Mountain
“to make all reasonable efforts to consult with poten-
tially affected Aboriginal groups and to provide infor-
mation about those consultations to the Board”. The
Board expressly required this information to include
“evidence on the nature of the interests potentially af-
fected, the concerns that were raised and the manner and
degree to which those concerns have been addressed.
Trans Mountain was expected to report to the Board on
all Aboriginal concerns that were expressed to it, even
if it was unable or unwilling to address those concerns”
(Report of the National Energy Board, page 46).

[158] Trans Mountain’s consultation was guided by
the Board’s Filing Manual requirements and directions
given by the Board during the Project Description phase.

[155] J’accepte la prétention de Trans Mountain qu’une
preuve adéquate de ses discussions avec les deman-
deurs autochtones est pertinente, et ce, pour les motifs
suivants.

[156] Premicrement, les demandeurs autochtones ont ap-
pris par lettre du Bureau de gestion des grands projets da-
tée du 12 aoht 2013 que le Canada s’en remettrait « dans
la mesure du possible » au processus d’audience publique
de I’Office pour s’acquitter de I’obligation de consulter
de la Couronne. Comme I’indique le Canada dans sa ré-
ponse a la demande de renseignements, Trans Mountain
était tenue, aux termes de la procédure d’audience devant
I’Office, de collaborer avec les groupes autochtones tou-
chés par le projet et éventuellement de les accommoder.
Ainsi, dans sa lettre du 12 aoft, le Bureau de gestion des
grands projets encourageait les groupes autochtones ayant
des préoccupations en lien avec le projet d’en discuter
directement avec Trans Mountain. Les préoccupations
auxquelles Trans Mountain ne pouvait pas répondre se-
raient communiquées a 1’Office national de I’énergie. Par
conséquent, les demandeurs autochtones ont été avisés
avant le début des audiences que 1’Office—et par la suite
le Canada—tiendrait compte en partie des discussions que
Trans Mountain aurait avec eux.

[157] Par la suite, I’Office a exigé que Trans Mountain
« déploi[e] tout effort raisonnable pour consulter les
groupes autochtones susceptibles d’étre touchés et [qu’il
lui] [...] communiqu[e] [...] I'information voulue sur
ces consultations ». L’Office a expressément exigé que
cette information comprenne « des éléments de preuve
sur la nature des intéréts susceptibles d’étre touchés, les
préoccupations soulevées ainsi que la fagon dont ces pré-
occupations ont ¢té réglées, et la mesure dans laquelle
elles ont été réglées. Trans Mountain devait présenter
a I’Office toutes les préoccupations dont ont fait état
les Autochtones, méme si elle était incapable d’y don-
ner suite ou n’était pas disposée a le faire » (Rapport de
I’Office national de 1’énergie, page 46).

[158] Pour mener ses consultations, Trans Mountain a
suivi les exigences du Guide de dépot de 1’Office ainsi
que les instructions données par ce dernier a 1’étape de la
description du projet.
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[159] This demonstrates that Trans Mountain’s consulta-
tion was central to the decision of the Board. Therefore,
evidence of Trans Mountain’s efforts is relevant.

[160] My second reason for finding proper evidence of
Trans Mountain’s engagement to be relevant is that, con-
sistent with Canada’s response to Squamish’s Information
Request, a review of the Crown Consultation Report
shows that in Section 3 [at page 34] Canada summarized
“the procedural elements and chronology of Aboriginal
consultations and engagement activities undertaken by
the proponent, the [Board] and the Crown”. Elements of
Trans Mountain’s engagement were summarized in the
Crown Consultation Report, and therefore put before the
Governor in Council so it could assess the adequacy of
consultation. Elements that were summarized include
Trans Mountain’s Aboriginal Engagement Program and
the Mutual Benefit Agreements Trans Mountain entered
into with Indigenous groups. Trans Mountain’s Aboriginal
Engagement Program was noted to have provided ap-
proximately $12 million in capacity funding to poten-
tially affected groups. As well, Trans Mountain provided
funding to conduct traditional land and resource use and
traditional marine resource use studies. As for the Mutual
Benefit Agreements, as of November 2016, Canada was
aware that 33 potentially affected Indigenous groups had
signed such agreements with Trans Mountain. These in-
cluded a letter of support for the Project.

[161] Canada’s reliance on Trans Mountain’s en-
gagement also makes evidence about that engagement
relevant.

[162] Finally on this point, some Indigenous applicants
assert that Trans Mountain’s engagement efforts were
inadequate. Evidence of Trans Mountain’s engagement,
including its provision of capacity funding, is relevant to
this allegation and to the issue of the adequacy of avail-
able funding.

[159] Ce qui précede démontre I’importance des consul-
tations de Trans Mountain pour la décision de 1’Office.
Par conséquent, la preuve des efforts déployés par Trans
Mountain a cet égard est pertinente.

[160] La deuxiéme raison pour laquelle j’ai conclu
qu’une preuve adéquate des discussions menées par Trans
Mountain était pertinente est que, selon la réponse du
Canada a la demande de renseignements des Squamish,
il ressort de I’examen du Rapport sur les consultations de
la Couronne que le Canada a résumé, a la section 3 [a la
page 34], [TRADUCTION] « les éléments procéduraux et la
chronologie des consultations ainsi que les discussions
que le promoteur, [1’Office] et la Couronne ont eues avec
les Autochtones ». Des éléments des discussions menées
par Trans Mountain ont été résumés dans ce rapport, et
donc présentés au gouverneur en conseil pour qu’il puisse
évaluer la qualité des consultations. Ont ainsi ét¢ résumés
notamment le programme de Trans Mountain en vue de
la participation des Autochtones et les ententes d’intérét
commun que Trans Mountain a conclues avec certains
groupes autochtones. Le Rapport sur les consultations de
la Couronne indique que ce programme a fourni environ 12
millions de dollars pour augmenter la capacité des groupes
susceptibles d’étre touchés par le projet. Trans Mountain
a également fourni un financement pour la réalisation
d’études sur I’utilisation des terres et des ressources mari-
times a des fins traditionnelles. Quant aux ententes d’intérét
commun, le Canada avait eu vent de 33 groupes suscep-
tibles d’étre touchés par le projet ayant signé de telles en-
tentes avec Trans Mountain en date de novembre 2016.
Ces ententes comprenaient une lettre d’appui au projet.

[161] Comme le Canada a tenu compte des discussions
engagées par Trans Mountain, la preuve relative a ces
discussions est aussi pertinente.

[162] Finalement, selon certains demandeurs autoch-
tones, les efforts déployés par Trans Mountain pour enga-
ger les discussions étaient insatisfaisants. La preuve a cet
égard, notamment le financement par Trans Mountain,
est pertinente lorsqu’il s’agit d’évaluer cette prétention et
la question du financement offert.
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3. Canada’s compendium—The Consultation
Chronologies

[163] In its compendium, Canada included sched-
ules in the form of charts (referred to as Consultation
Chronologies) which describe events said to have taken
place. The Indigenous applicants assert that the sched-
ules are interpretive, inaccurate, and incomplete and that
they should not be received by the Court for two reasons.

[164] First, the Indigenous applicants argue that the
Consultation Chronologies summarize the facts as per-
ceived by the Crown. As such, the material should have
appeared in Canada’s affidavit and in its memorandum
of fact and law. It is argued that Canada should not be
permitted to circumvent page-length restrictions on the
length of its memorandum by creating additional re-
sources in its compendium.

[165] Second, the Indigenous applicants argue that the
Consultation Chronologies are not evidence. Instead, the
summaries are newly created documents that were not
before the Board or the Governor in Council. Their ad-
mission is also argued to be prejudicial to the Indigenous
applicants.

[166] Canada responds that, as the case management
Judge noted in his direction of September 7, 2017, “par-
ties often include material in their compendia as an aid
to argument. As long as the aid to argument is brief and
helpful and is not anything resembling a memoran-
dum of fact and law and as long as the aid to argument
presents or is based entirely upon facts and data from the
evidentiary record without adding to it, hearing panels of
this Court usually permit it. Of course, there is a limit to
this”.

[167] 1 agree with the Indigenous applicants that the
Consultation Chronologies must be approached with cau-
tion. For example, the Consultation Chronology in respect
of the Coldwater Indian Band recites that on May 3, 2016,

3. Compendium du Canada — Les tableaux pré-
sentant la chronologie des consultations

[163] Dans son compendium, le Canada a joint des an-
nexes présentées sous forme de tableaux (que j appelle-
rai les tableaux de la chronologie des consultations) qui
décrivent les faits qui se seraient produits. Les deman-
deurs autochtones affirment que les annexes sont sujettes
a interprétation en plus d’étre inexactes et incomplétes
et que la Cour ne devrait pas les admettre pour deux
raisons.

[164] En premier lieu, les demandeurs autochtones font
valoir que les tableaux de la chronologie des consulta-
tions résument les faits du point de vue de la Couronne.
Par conséquent, cette information aurait di se trouver
dans I’affidavit et le mémoire des faits et du droit du
Canada. Ils soutiennent que ce dernier ne devrait pas
étre autorisé a contourner les restrictions liées au nombre
de pages du mémoire en ajoutant des ressources a son
compendium.

[165] En deuxiéme lieu, les demandeurs autochtones
font valoir que les tableaux de la chronologie des consul-
tations ne font pas partie de la preuve. Au contraire, les
résumés sont des documents créés récemment dont ne
disposaient ni I’Office ni le gouverneur en conseil. Aussi,
selon les demandeurs autochtones, leur admission leur
porterait préjudice.

[166] Le gouvernement du Canada répond que, comme
I’a indiqué le juge responsable de la gestion de I’instance
dans sa directive du 7 septembre 2017, [TRADUCTION]
« les parties incluent souvent des documents dans leur
compendium, en vue de leur plaidoirie. Dans la mesure
ou ces documents sont brefs et utiles, ne peuvent étre
assimilés a un mémoire des faits et du droit et renvoient
a des faits et données déposés en preuve sans y sup-
pléer, la formation de la Cour qui préside I’audience les
autorisera habituellement. 11 existe toutefois bien sir des
restrictions ».

[167] Comme les demandeurs autochtones, j’estime
que la prudence est de mise a 1’égard des tableaux de
la chronologie des consultations. Par exemple, en ce
qui concerne la bande indienne Coldwater, ces tableaux
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Canada emailed Coldwater a letter dated November 3,
2015 sent in response to Coldwater’s letter of August 20,
2015. The Consultation Chronology also recites that the
letter contained an offer to meet with Coldwater to dis-
cuss the consultation process and Project-related issues.
However, Coldwater points to the sworn evidence of its
Chief Councillor to the effect that the November 3, 2015
letter did not actually address the concerns detailed in
Coldwater’s letter of August 20, 2015, and that the meet-
ing was never arranged because the November 3, 2015
letter was not provided to Coldwater until May 3, 2016.

[168] Thus, I well understand the concern of the
Indigenous applicants. This said, this Court’s understand-
ing of the evidence is not based upon a summary in chart
form which briefly summarizes the consultation process.
The Court will base its decision upon the evidentiary
record properly before it, which includes the record be-
fore the Board and the Governor in Council, the affida-
vits sworn in this proceeding, the cross-examinations
thereon, the statement of agreed facts, and the contents
of the agreed book of documents. The sole permissible
use of the Consultation Chronologies is as a form of table
of contents or finding aid that directs a reader to a partic-
ular document in the record. On the basis of this expla-
nation of the limited permissible use of the Consultation
Chronologies there is no need to strike them, a point
conceded by counsel for Coldwater and Squamish in oral
argument.

[169] For completeness, I note that Upper Nicola moved
on a preliminary basis to strike portions of the second
Love affidavit on the ground that the affidavit impermis-
sibly recited confidential information. That motion is the
subject of brief, confidential reasons issued contempora-
neously with these reasons. After the parties to the mo-
tion have the opportunity to make submissions, a public
version of the confidential reasons will issue.

B. Is the report of the National Energy Board amena-
ble to judicial review?

[170] While I would dismiss Trans Mountain’s motion
to strike the application on a preliminary basis, because

indiquent que, le 3 mai 2016, le Canada a envoyé par
courriel une lettre datée du 3 novembre 2015 en réponse
a la lettre des Coldwater en date du 20 aott 2015. Selon
les tableaux, on offrait dans la lettre de rencontrer les
Coldwater pour discuter du processus de consultation et
de questions liées au projet. Or, les Coldwater renvoient
a la déposition sous serment du conseiller en chef, se-
lon laquelle la lettre du 3 novembre 2015 ne répondait
pas aux préoccupations mentionnées dans la lettre du
20 aoiit 2015, et la réunion n’avait jamais ¢té fixée parce
que la lettre du 3 novembre 2015 n’a été transmise aux
Coldwater que le 3 mai 2016.

[168] Je comprends donc bien la préoccupation des
demandeurs autochtones. Cela dit, ’appréciation de la
preuve ne repose pas sur un résumé succinct du proces-
sus de consultation présenté sous forme de tableaux. La
Cour fondera sa décision sur la preuve qui lui aura été
diment présentée, qui inclut le dossier dont disposaient
I’Office et le gouverneur en conseil, les affidavits sous-
crits dans le cadre de I’instance, les contre-interrogatoires
sur ces affidavits, I’exposé conjoint des faits et le recueil
de documents conjoint. Les tableaux de la chronologie
des consultations ne sont autorisés qu’a servir de table
des maticres ou d’outil de recherche qui renvoie le lec-
teur a un document particulier du dossier. Vu cette cla-
rification sur I’utilisation limitée autorisée des tableaux
en question, point n’est besoin de les radier, ce qu’ont
concédé les avocats des Coldwater et des Squamish dans
leur plaidoirie.

[169] Par souci d’exhaustivité, je fais remarquer que les
Upper Nicola ont présenté une requéte préliminaire en
radiation de parties du deuxiéme affidavit de M. Love au
motif qu’il mentionnait irréguliérement des renseigne-
ments confidentiels. Cette requéte fait 1’objet de brefs
motifs confidentiels qui sont rendus en méme temps que
les présents motifs. Une version publique de ces motifs
sera rendue lorsque toutes les parties a la requéte auront
eu ’occasion de présenter des observations.

B. Le rapport de I’Office national de 1’¢énergie est-il
susceptible de contrdle judiciaire?

[170] Je rejetterais la requéte préliminaire de Trans
Mountain en radiation de la demande, mais, comme
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some applicants do challenge the report of the National
Energy Board it is necessary to decide whether judicial
review lies, notwithstanding this Court’s conclusion to
the contrary in Gitxaala.

[171] The applicants who argue that, contrary to
Gitxaala, the Board’s report is amenable to judicial re-
view acknowledge the jurisprudence of this Court to
the effect that the test applied for overruling a decision
of another panel of this Court is whether the previous
decision is “manifestly wrong” in the narrow sense that
the Court overlooked a relevant statutory provision, or a
case that ought to have been followed: see, for example,
Miller v. Canada (Attorney General), 2002 FCA 370,
220 D.L.R. (4th) 149, at paragraph 10. The applicants ar-
gue that Gitxaala was manifestly wrong in deciding that
the Board’s report was not justiciable. The specific errors
asserted are:

a. Gitxaala [at paragraph 125] was manifestly
wrong in holding that only “decisions about legal
or practical interests [are judicially reviewable]”.
The Court did not address case law that has inter-
preted subsection 18.1(1) of the Federal Courts
Act, R.S.C., 1985, c. F-7 more broadly.

b. The Court failed to deal with the prior decision
of this Court in Forestethics Advocacy v. Canada
(Attorney General), 2014 FCA 71, 390 D.L.R.
(4th) 376.

c. The Court failed to deal with prior jurisprudence
of the Federal Court and this Court which did re-
view environmental assessment reports prepared
by a joint review panel.

d. The Court referred to provisions of the Canadian
Environmental Assessment Act, 2012 that were
inapplicable.

certains demandeurs attaquent le rapport de 1’Office
national de 1’énergie, il est nécessaire de décider si ce
document est susceptible de contréle judiciaire, malgré
la conclusion contraire a laquelle est parvenue notre Cour
dans Iarrét Gitxaala.

[171] Les demandeurs qui soutiennent que le rapport
de I’Office est susceptible de contrdle judiciaire, contrai-
rement a I’enseignement tiré de ’arrét Gitxaala, recon-
naissent que, suivant la jurisprudence de notre Cour, pour
infirmer la décision d’une autre formation de notre Cour,
il faut que la décision précédente soit « manifestement
erronée ». Elle Iest, au sens strict, si la Cour n’a pas
tenu compte de la législation applicable ou d’un précé-
dent qui aurait di étre respecté (voir, par exemple, Miller
c. Canada (Procureur genéral), 2002 CAF 370, para-
graphe 10). Les demandeurs font valoir que la conclu-
sion, dans I’arrét Gitxaala, selon laquelle le rapport de la
Commission n’était pas susceptible de controle judiciaire
était manifestement erronée. Les erreurs précises invo-
quées sont les suivantes :

a. Dans l’arrét Gitxaala [au paragraphe 125], la
Cour a manifestement erré en concluant que seule
une « décision sur des intéréts juridiques ou pra-
tiques » était susceptible de contrdle judiciaire. La
Cour n’a pas discuté d’arréts ayant donné au para-
graphe 18.1(1) de la Loi sur les Cours fédérales,
L.R.C. (1985), ch. F-7, une interprétation plus
large.

b. La Cour n’a pas examingé un arrét précédemment
rendu par notre Cour, Forestethics Advocacy c.
Canada (Procureur général), 2014 CAF 71.

c¢. La Cour n’a pas tenu compte de précédents de
la Cour fédérale et de notre Cour portant sur des
rapports d’évaluation environnementale préparés
par une commission d’examen conjoint.

d. La Cour a renvoyé a des dispositions inappli-
cables de la Loi canadienne sur [’évaluation envi-
ronnementale (2012).
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e. The Gitxaala decision impermissibly thwarts the
right to seek judicial review of the decision of the
National Energy Board.

[172] T will deal with each argument in turn after first
reviewing this Court’s analysis in Gitxaala.

1. The decision of this Court in Gitxaala

[173] The Court’s consideration of the justiciability
of the report of the Joint Review Panel began with its
detailed analysis of the legislative scheme (reasons
[Gitxaala], paragraphs 99 to 118). The Court then turned
to consider the proper characterization of the legislative
scheme, which the Court described [at paragraph 119]
to be “a complete code for decision-making regarding
certificate applications”. The Court then reasoned [at
paragraphs 120-126]:

The legislative scheme shows that for the purposes
of review the only meaningful decision maker is the

e. L’arrét Gitxaala brime de fagon inacceptable le
droit de solliciter le contrdle judiciaire de la déci-
sion de I’Office national de I’énergie.

[172] Je traite de chaque prétention a tour de réle apres
mon examen de 1’analyse de notre Cour sur cette ques-
tion dans I’arrét Gitxaala.

1. Larrét Gitxaala de notre Cour

[173] Pour décider si le rapport de la commission d’exa-
men conjoint pouvait étre attaqué devant les tribunaux,
la Cour commence par une analyse détaillée du régime
1égislatif (motifs, [Gitxaala] paragraphes 99 a 118). Elle
le décrit [au paragraphe 119] comme un « code com-
plet en matiére décisionnelle en ce qui concerne les de-
mandes de délivrance de certificat ». La Cour enchaine
avec le raisonnement suivant [aux paragraphes 120 a
126] :

Le régime 1égislatif révele que, en matiére d’examen,
c’est le gouverneur en conseil qui est le seul véritable

Governor in Council.

Before the Governor in Council decides, others assem-
ble information, analyze, assess and study it, and prepare
a report that makes recommendations for the Governor
in Council to review and decide upon. In this scheme, no
one but the Governor in Council decides anything.

In particular, the environmental assessment under the
Canadian Environmental Assessment Act, 2012 plays no

décideur.

Avant que le gouverneur en conseil décide, d’autres per-
sonnes regroupent les renseignements, les analysent, les
évaluent, les étudient et préparent un rapport qui énonce
des recommandations que le gouverneur en conseil exa-
mine, puis décide ou non de les appliquer. Dans ce régime,
seul le gouverneur en conseil décide.

Précisons que 1’évaluation environnementale visée
par la Loi canadienne sur l’évaluation environnementale

role other than assisting in the development of recom-

(2012) ne joue aucun role si ce n’est que faciliter 1’élabo-

mendations submitted to the Governor in Council so it

ration des recommandations soumises au gouverneur en

can consider the content of any decision statement and

conseil afin qu’il prenne en considération le contenu de

whether, overall, it should direct that a certificate approv-

toute déclaration et s’il doit donner instruction qu’un cer-

ing the project be issued.

This is a different role—a much attenuated role—from
the role played by environmental assessments under other
federal decision-making regimes. It is not for us to opine
on the appropriateness of the policy expressed and imple-
mented in this legislative scheme. Rather, we are to read
legislation as it is written.

Under this legislative scheme, the Governor in Council
alone is to determine whether the process of assembling,

tificat approuvant le projet soit délivré.

11 s’agit d’un role trés mince, différent du role joué par
les évaluations environnementales prévues dans d’autres
régimes décisionnels fédéraux. Il ne nous appartient pas
de nous prononcer sur le bien-fondé de la politique for-
mulée et mise en ceuvre dans ce régime législatif. Nous
devons plutét interpréter la loi telle qu’elle est rédigée.

En vertu de ce régime législatif, le gouverneur en
conseil seul peut déterminer si le processus de regroupe-

analyzing, assessing and studying is so deficient that the

ment, d’analyse, d’évaluation et d’étude est lacunaire au
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report submitted does not qualify as a “report” within the

point que le rapport ne se qualifie pas comme un « rap-

meaning of the legislation:

* In the case of the report or portion of the report setting
out the environmental assessment, subsection 29(3) of
the Canadian Environmental Assessment Act, 2012
provides that it is “final and conclusive”, but this is
“[s]ubject to sections 30 and 31”. Sections 30 and 31
provide for review of the report by the Governor in
Council and, if the Governor in Council so directs,
reconsideration and submission of a reconsideration
report by the Governor in Council.

* In the case of the report under section 52 of the
National Energy Board Act, subsection 52(11) of
the National Energy Board Act provides that it too
is “final and conclusive”, but this is “[s]ubject to
sections 53 and 54”. These sections empower the
Governor in Council to consider the report and de-
cide what to do with it.

In the matter before us, several parties brought appli-
cations for judicial review against the Report of the Joint
Review Panel. Within this legislative scheme, those ap-

plications for judicial review did not lie. No decisions

about legal or practical interests had been made. Under

this legislative scheme, as set out above, any deficiency in

port » au sens de la législation :

* Dans le cas d’un rapport ou de parties de rapport
concernant 1’évaluation environnementale, le para-
graphe 29(3) de la Loi canadienne sur [’évaluation
environnementale (2012) prévoit que celui-ci est
« définitif et sans appel », mais ceci « [s]ous réserve
des articles 30 et 31 ». Les articles 30 et 31 prévoient
que le gouverneur en conseil examine le rapport et,
s’il I’ordonne, un réexamen sera fait et un rapport de
réexamen lui sera soumis.

* Dans le cas d’un rapport établi au titre de I’article 52
de la Loi sur I’Office national de [’énergie, le para-
graphe 52(11) de la Loi sur [’Office national de
[’énergie prévoit que celui-ci est également « défini-
tif et sans appel », « [s]ous réserve des articles 53 et
54 » cependant. Ces articles habilitent le gouverneur
en conseil a examiner le rapport et a décider ce qu’il
faut en faire.

Dans le cas qui nous occupe, plusieurs parties ont
présenté des demandes de controle judiciaire a 1’égard
du rapport de la Commission d’examen conjoint. Dans
le cadre du régime législatif applicable en 1’espéce, ces
demandes de contrédle judiciaire n’étaient pas recevables.
Aucune décision sur des intéréts juridiques ou pratiques

the Report of the Joint Review Panel was to be considered

n’avait été rendue. Selon le régime 1égislatif applicable

only by the Governor in Council, not this Court. It fol-
lows that these applications for judicial review should be
dismissed.

Under this legislative scheme, the National Energy

Board also does not really decide anything, except in a

en I’espéce, comme il a déja été mentionné, toute lacune

dans le rapport de la Commission d’examen conjoint

devait étre examinée uniquement par le gouverneur en

conseil et non par la Cour. Par conséquent, ces demandes
de contrdle judiciaire doivent étre rejetées.

Selon le régime législatif applicable en I’espéce, c¢’est

I’Office national de I’énergie qui prend officiellement

formal sense. After the Governor in Council decides
that a proposed project should be approved, it directs
the National Energy Board to issue a certificate, with or
without a decision statement. The National Energy Board

does not have an independent discretion to exercise or

an independent decision to make after the Governor in

la décision, méme si en fait il ne décide rien. Aprés que
le gouverneur en conseil a décidé qu’un projet proposé
devrait étre approuvé, il ordonne a 1’Office national de
I’énergie de délivrer un certificat, avec ou sans déclara-
tion. L’Office national de I’énergie n’a aucun pouvoir

discrétionnaire indépendant a exercer ni aucune déci-

Council has decided the matter. It simply does what the
Governor in Council has directed in its Order in Council.
[Underlining added.]

sion indépendante a prendre aprés que le gouverneur en

conseil a tranché 1’affaire. Il obéit tout simplement aux
directives formulées par le gouverneur en conseil dans
son décret. [Non souligné dans 1’original. ]
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2.  Was Gitxaala wrongly decided on this point?

(a) Did the Court err by stating that only “deci-
sions about legal or practical interests” are
judicially reviewable?

[175] Subsection 18.1(1) of the Federal Courts Act pro-
vides that an application for judicial review may be made
by “anyone directly affected by the matter in respect
of which relief is sought” (underlining added). In Air
Canada v. Toronto Port Authority, 2011 FCA 347, [2013]
3 F.C.R. 605, this Court considered the scope of subsec-
tion 18.1(1) as follows [at paragraphs 24, 28-29]:

Subsection 18.1(1) [as enacted by S.C. 1990, c. 8, s. 5;
2002, c. 8, s. 27] of the Federal Courts Act provides that
an application for judicial review may be made by the
Attorney General of Canada or by anyone directly af-
fected by “the matter in respect of which relief is sought.”
A “matter” that can be subject of judicial review includes
not only a “decision or order”, but any matter in respect

2. La conclusion tirée par la Cour a ce sujet dans
I’arrét Gitxaala était-elle erronée?

a) La Cour a-t-elle erronément conclu que
seule la « décision sur des intéréts juridiques
ou pratiques » est susceptible de controle
judiciaire?

[175] Le paragraphe 18.1(1) de la Loi sur les Cours féde-
rales prévoit que la demande de contrdle judiciaire peut
étre présentée par « quiconque est directement touché par
I’objet de la demande » (non souligné dans 1’original).
Dans ’arrét Air Canada c. Administration portuaire de
Toronto, 2011 CAF 347, [2013] 3 R.C.F. 605, notre Cour
se penche sur la portée du paragraphe 18.1(1) [aux para-
graphes 24, 28 et 29] :

Le paragraphe 18.1(1) [édicté par L.C. 1990, ch. 8,
art. 5; 2002, ch. 8, art. 27] de la Loi sur les Cours féde-
rales énonce qu’une demande de contrdle judiciaire
peut étre présentée par le procureur général du Canada
ou par quiconque est « directement touché par 1’objet de
la demande ». La question qui peut faire 1’objet d’une
demande de contréle judiciaire ne comprend pas seu-

of which a remedy may be available under section 18

lement une « décision ou ordonnance », mais tout objet

[as am. by S.C. 1990, c. 8, s. 4; 2002, c. 8, s. 26] of the

susceptible de donner droit & une réparation aux termes

Federal Courts Act. Krause v. Canada, [1999] 2 F.C. 476

de Darticle 18 [mod. par L.C. 1990, ch. 8, art. 4; 2002,

(C.A.). Subsection 18.1(3) [as enacted by S.C. 1990, c. 8,
s. 5; 2002, c. 8, s. 27] sheds further light on this, referring
to relief for an “act or thing,” a failure, refusal or delay to
do an “act or thing”, a “decision”, an “order” and a “pro-
ceeding”. Finally, the rules that govern applications for
judicial review apply to “applications for judicial review
of administrative action”, not just applications for judi-
cial review of “decisions or orders”: rule 300 [as am. by
SOR/2002-417, s. 18(E); 2004-283, s. 37] of the Federal
Courts Rules [SOR/98-106, . 1 (as am. idem, s. 2)].

The jurisprudence recognizes many situations where,
by its nature or substance, an administrative body’s con-
duct does not trigger rights to bring a judicial review.

ch. 8, art. 26] de la Loi sur les Cours fédérales : Krause c.
Canada, [1999] 2 C.F. 476 (C.A.). Le paragraphe 18.1(3)
[édicté par L.C. 1990, ch. 8, art. 5; 2002, ch. 8, art. 27]
apporte d’autres précisions a ce sujet, indiquant que la
Cour peut accorder une réparation a 1’égard d’un « acte »,
de I’omission ou du refus d’accomplir un « acte », ou du
retard mis a exécuter un « acte », une « décision », une
« ordonnance » et une « procédure ». Enfin, les regles qui
régissent les demandes de contrdle judiciaire s’appliquent
aux « demandes de contrdle judiciaire de mesures admi-
nistratives », et non pas aux seules demandes de contrdle
judiciaire de « décisions ou ordonnances » : régle 300
[mod. par DORS/2002-417, art. 18(A); 2004-281, art. 37]
des Régles des Cours fédérales [DORS/98-106, régle 1
(mod., idem, art. 2)].

[...]

La jurisprudence reconnait qu’il y a de nombreuses
situations o, en raison de sa nature ou de son caractere, la_
conduite d’un organisme administratif ne fait pas naitre le
droit de présenter une demande de contrdle judiciaire.
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One such situation is where the conduct attacked in an
application for judicial review fails to affect legal rights,

Une de ces situations est celle ou la conduite atta-
quée dans une demande de contrdle judiciaire n’a pas

impose legal obligations, or cause prejudicial effects:
Irving Shipbuilding Inc. v. Canada (Attorney General),
2009 FCA 116, [2010] 2 F.C.R. 488; Democracy Watch v.
Conflict of Interest and Ethics Commission, 2009 FCA 15,
86 Admin. L.R. (4th) 149. [Underlining added.]

[176] To similar effect, in Democracy Watch v. Conflict
of Interest and Ethics Commissioner, 2009 FCA 15, 387
N.R. 365, the Court wrote, at paragraph 10, that when
“administrative action does not affect an applicant’s rights
or carry legal consequences, it is not amenable to judicial
review”.

[177] On the basis of these authorities, the City of
Vancouver, supported by the City of Burnaby and
Raincoast and Living Oceans, argues that this Court
erred by writing in paragraph 125 in Gitxaala that only
“decisions about legal or practical interests” are review-
able. The Court is said to have overlooked the estab-
lished jurisprudence to the effect that “matter” as used
in subsection 18.1(1) denotes a broader category than
merely decisions.

[178] In my view, when the Court’s analysis in Gitxaala
is read in its entirety no such statement was made and no
such error was made.

[179] In Gitxaala, the Court found that the only ac-
tion to carry legal consequences was the decision of the
Governor in Council. The environmental assessment
conducted by the Joint Review Panel under the Canadian
Environmental Assessment Act, 2012 did not affect legal
rights or carry legal consequences. Instead, the assess-
ment played “no role other than assisting in the develop-
ment of recommendations submitted to the Governor in
Council” (reasons [Gitxaala], paragraph 122). The same
could be said of the balance of the report prepared pur-
suant to the requirements of the National Energy Board
Act.

pour effet de porter atteinte a des droits, d’imposer des
obligations juridiques ni d’entrainer des effets préjudi-
ciables : Irving Shipbuilding Inc. c. Canada (Procureur
geénéral), 2009 CAF 116, [2010] 2 R.C.F. 488; Démocratie
en surveillance c. Canada (Commissaire aux conflits d’in-
téréts et a l’éthique), 2009 CAF 15. [Non souligné dans
I’original.]

[176] Dans la méme veine, dans I’arrét Démocratie en
surveillance c. Commissaire aux conflits d’intéréts et a
[’éthique, 2009 CAF 15, la Cour écrit, au paragraphe 10,
que les « actes administratifs qui ne portent pas atteinte
aux droits des demandeurs ou n’entrainent pas de consé-
quences juridiques ne peuvent faire 1’objet d’un contrdle
judiciaire ».

[177] Sur le fondement de ces précédents, Vancouver,
appuyée par Burnaby, Raincoast et Living Oceans,
affirme que notre Cour a commis une erreur en écri-
vant au paragraphe 125 de l’arrét Gitxaala que seule la
« décision sur des intéréts juridiques ou pratiques » est
susceptible de controle. Elle fait valoir que la Cour n’a
pas tenu compte de la jurisprudence établie selon laquelle
I’« objet » dont il est question au paragraphe 18.1(1) ne
s’entend pas seulement de décisions.

[178] A mon avis, a la lumiére de I’analyse entiére dans
I’arrét Gitxaala, on constate que la Cour n’a pas fait pa-
reille affirmation et n’a pas commis 1’erreur reprochée.

[179] Dans l’arrét Gitxaala, la Cour conclut que le
seul acte qui entraine des conséquences juridiques est
la décision du gouverneur en conseil. L’évaluation en-
vironnementale effectuée par la commission d’examen
conjoint sous le régime de la Loi canadienne sur I’éva-
luation environnementale (2012) n’avait pas d’incidence
sur des intéréts juridiques et n’entrainait pas de consé-
quences juridiques. Au contraire, I’évaluation ne jouait
« aucun rdle si ce n’est que faciliter 1’¢laboration des
recommandations soumises au gouverneur en conseil »
(motifs [Gitxaala], paragraphe 122). On pourrait en dire
autant du reste du rapport préparé sous le régime de la
Loi sur I’Office national de I’énergie.
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[180] Put another way, on the basis of the legislative
scheme enacted by Parliament, the report of the Joint
Review Panel constituted a set of recommendations to
the Governor in Council that lacked any independent le-
gal or practical effect. It followed that judicial review did
not lie from it.

[181] Both the determination about the effect of the re-
port of the Joint Review Panel and the conclusion that
it was not justiciable were wholly consistent with 4ir
Canada and Democracy Watch. It was therefore unnec-
essary for the Court to expressly deal with these deci-
sions, or with subsection 18.1(1).

[182] To complete this analysis, I note that the City of
Vancouver also argues that it was prejudiced because the
report of the National Energy Board did not comply with
section 19 of the Canadian Environmental Assessment
Act, 2012 and because the Board’s process was un-
fair. However, any detrimental effects upon the City of
Vancouver could have been remedied through a challenge
to the decision of the Governor in Council; the City has
not asserted that it suffered any prejudice in the interval
between the issuance of the Board’s report and the issu-
ance of the Order in Council by the Governor in Council.

(b) Forestethics Advocacy v. Canada (Attorney
General)

[183] In this decision [Forestethics Advocacy v. Canada
(Attorney General), 2014 FCA 71], a single Judge of
this Court decided whether this Court or the Federal
Court had jurisdiction to entertain applications for ju-
dicial review brought in respect of the Report of the
Joint Review Panel for the Enbridge Northern Gateway
Project. Justice Sharlow found jurisdiction to lie in this
Court. The City of Vancouver argues that implicit in
this decision is the conclusion the reports prepared by
joint review panels under the Canadian Environmental
Assessment Act, 2012 are judicially reviewable.

[184] I respectfully disagree. At issue in Forestethics
was the proper interpretation of section 28 of the Federal

[180] Autrement dit, compte tenu du régime législatif
mis en place par le Iégislateur, le rapport de la commis-
sion d’examen conjoint constituait un ensemble de re-
commandations faites au gouverneur en conseil dénuées
d’effet juridique indépendant ou pratique. Il s’ensuivait
que ce document n’était pas susceptible de controle
judiciaire.

[181] La conclusion sur les conséquences du rapport de
la commission d’examen conjoint et celle selon laquelle
il ne pouvait pas étre attaqué en justice étaient tout a fait
conformes aux arréts Air Canada et Démocratie en sur-
veillance. En conséquence, point n’était besoin que la
Cour examine ces décisions ou le paragraphe 18.1(1).

[182] Pour terminer I’analyse, ajoutons que Vancouver
fait aussi valoir qu’elle a subi un préjudice parce que le
rapport de I’Office national de I’énergie ne respectait pas
I’article 19 de la Loi canadienne sur [’évaluation envi-
ronnementale (2012) et que le processus de I’Office était
inéquitable. Toutefois, Vancouver aurait pu demander
réparation pour tout effet préjudiciable subi en attaquant
la décision du gouverneur en conseil; la Ville n’a pas
soutenu avoir subi un préjudice entre la date de la publi-
cation du rapport de I’Office et la prise du décret par le
gouverneur en conseil.

b) Forestethics Advocacy c. Canada (Procureur
général)

[183] Dans cet arrét [Forestethics Advocacy c. Canada
(Procureur général), 2004 CAF 71], une juge de notre
Cour siégeant seule a tranché la question de savoir qui,
de notre Cour ou de la Cour fédérale, avait compétence
pour instruire des demandes de contrdle judiciaire vi-
sant le rapport de la commission d’examen conjoint sur
le projet Northern Gateway d’Enbridge. Selon la juge
Sharlow, cette compétence ressortissait a notre Cour.
Vancouver fait valoir qu’il se dégage implicitement de
cette décision que les rapports préparés par des commis-
sions d’examen conjoint sous le régime de la Loi cana-
dienne sur l’évaluation environnementale (2012) sont
susceptibles de contrdle judiciaire.

[184] Je ne suis pas d’accord. L’affaire Forestethics
intéressait I’interprétation qu’il convenait de donner a
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Courts Act. The Court made no finding about whether
the report is amenable to judicial review—its only find-
ing was that the propriety of the report (which would in-
clude whether it was amenable to judicial review) was a
matter for this Court, not the Federal Court.

(¢) The jurisprudence which reviewed environ-
mental assessment reports

[185] The City of Vancouver also points to jurisprudence
in which environmental assessment reports prepared by
joint review panels were judicially reviewed, and argues
that this Court erred by failing to deal with this jurispru-
dence. The authorities relied upon by Vancouver are:
Alberta Wilderness Assn. v. Cardinal River Coals Ltd.,
[1999] 3 F.C. 425, (1999), 15 Admin. L.R. (3d) 25 (T.D.);
Friends of the West Country Assn. v. Canada (Minister of
Fisheries and Oceans), [2000] 2 F.C. 263, (1999), 169
F.T.R. 298 (C.A.); Pembina Institute for Appropriate
Development v. Canada (Attorney General), 2008 FC 302,
80 Admin. L.R. (4th) 74; Grand Riverkeeper, Labrador
Inc. v. Canada (Attorney General), 2012 FC 1520, 422
F.T.R. 299; and, Greenpeace Canada v. Canada (Attorney
General), 2014 FC 463, 455 F.T.R. 1, revd on appeal,
2015 FCA 186,475 N.R. 247.

[186] All of these authorities predate Gitxaala. They do
not deal with the “complete code” of legislation that was
before the Court in Gitxaala. But, more importantly, in
none of these decisions was the availability of judicial
review put in issue—this availability was assumed. In
Gitxaala the Court reviewed the legislative scheme and
explained why the report of the Joint Review Panel was
not justiciable. The Court did not err by failing to refer to
case law that had not considered this issue.

(d) The reference to inapplicable provisions of
the Canadian Environmental Assessment Act,
2012

[187] The City of Vancouver also argues that Gitxaala
is distinguishable because it dealt with section 38 of

I’article 28 de la Loi sur les Cours fédérales. La Cour
ne s’est pas prononcée sur la possibilité de demander le
contréle judiciaire du rapport—sa seule conclusion était
que I’examen du bien-fondé du rapport (et partant la
question de savoir s’il est susceptible de contrdle judi-
ciaire) relevait de notre Cour, et non de la Cour fédérale.

¢) Les précédents dans lesquels des rapports
d’évaluation environnementale sont examinés

[185] Vancouver invoque aussi des affaires ou les rap-
ports d’évaluation environnementale préparés par des
commissions d’examen conjoint ont fait I’objet d’un
contréle judiciaire, et soutient que notre Cour a commis
une erreur en ne tenant pas compte de cette jurisprudence.
Les précédents invoqués par Vancouver sont les sui-
vants : Alberta Wilderness Assn. c¢. Cardinal River Coals
Ltd., [1999] 3 C.F. 425, 1999 CanLII 7908 (1 inst.);
Friends of the West Country Assn. c. Canada (Ministre des
Péches et Océans), [2000] 2 C.F. 263, 1999 CanLlII 9379
(C.A)); Pembina Institute for Appropriate Development
c. Canada (Procureur général), 2008 CF 302; Grand
Riverkeeper, Labrador Inc. c. Canada (Procureur géné-
ral), 2012 CF 1520; Greenpeace Canada c. Canada
(Procureur général), 2014 CF 463, inf. en appel, 2015
CAF 186.

[186] Toutes ces décisions ont été rendues avant 1’arrét
Gitxaala. Elles ne portent pas sur le « code complet »
de législation examiné par la Cour dans I’arrét Gitxaala.
Point plus important encore, dans aucune d’elles la pos-
sibilité de recourir a un contréle judiciaire n’avait été
remise en question—on présumait ce recours possible.
Dans I’arrét Gitxaala, notre Cour a examiné le régime
1égislatif et expliqué pourquoi le rapport de la commis-
sion d’examen conjoint n’était pas susceptible de recours
devant les tribunaux. La Cour n’a pas commis d’erreur
en ne renvoyant pas a des précédents qui ne portaient pas
sur cette question.

d) Le renvoi a des dispositions inapplicables de
la Loi canadienne sur I’évaluation environ-
nementale (2012)

[187] Vancouver fait aussi valoir qu’on peut faire une
distinction entre ’affaire Gitxaala et celle qui nous
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the Canadian Environmental Assessment Act, 2012,
a provision that has no application to the process at is-
sue here. The City also notes that Gitxaala, at para-
graph 124, referred to sections 30 and 31 of the Canadian
Environmental Assessment Act, 2012. These sections are
said not to apply to the Joint Review Panel at issue in
Gitxaala.

[188] I accept that pursuant to subsection 126(1) of the
Canadian Environmental Assessment Act, 2012 the envi-
ronmental assessment of the Northern Gateway project
(at issue in Gitxaala) was continued under the process es-
tablished under the Canadian Environmental Assessment
Act, 2012. Subsection 126(1) specified that such contin-
uation was to be as if the assessment had been referred
to a review panel under section 38 of the Canadian
Environmental Assessment Act, 2012, and that the Joint
Review Panel which continued the environmental assess-
ment was considered to have been established under sec-
tion 40 of the Canadian Environmental Assessment Act,
2012.

[189] It followed that sections 29 through 31 of the
Canadian Environmental Assessment Act, 2012 did not
apply to the Northern Gateway project, and ought not
to have been referenced by the Court in Gitxaala in its
analysis of the legislative scheme.

[190] This said, the question that arises is whether these
references were material to the Court’s analysis. To as-
sess the materiality, if any, of this error I begin by review-
ing the content of the provisions said to be erroneously
referred to in Gitxaala.

[191] Section 29 of the Canadian Environmental
Assessment Act, 2012, discussed above at paragraph 62,
requires a responsible authority to ensure that its envi-
ronmental assessment report sets out its recommendation
to the Governor in Council concerning the decision the
Governor in Council must make under paragraph 31(1)(a)
of the Canadian Environmental Assessment Act, 2012.
Section 30 allows the Governor in Council to refer any
recommendation made by a responsible authority back to
the responsible authority for reconsideration. Section 31

occupe : Gitxaala portait sur ’article 38 de la Loi cana-
dienne sur l’évaluation environnementale (2012), dis-
position qui ne s’applique pas au processus en cause en
I’espéce. La Ville soutient en outre que la Cour men-
tionne, au paragraphe 124 de ses motifs, les articles 30 et
31 de la Loi canadienne sur I’évaluation environnemen-
tale (2012). Ces articles ne s’appliqueraient pas a la com-
mission d’examen conjoint en cause dans 1’arrét Gitxaala.

[188] J’admets que I’évaluation environnementale du
projet Northern Gateway (en cause dans ’arrét Gitxaala)
s’est achevée sous le régime du paragraphe 126(1) de la
Loi canadienne sur l’évaluation environnementale (2012)
et du processus prévu par cette loi. Le paragraphe 126(1)
précise que ’achévement de 1I’examen se fait comme si
I’évaluation avait été renvoyée, conformément a 1’ar-
ticle 38 de la Loi canadienne sur [’évaluation environ-
nementale (2012), pour examen par une commission, et
que la commission d’examen conjoint qui a achevé I’éva-
luation était réputée avoir été constituée en vertu de I’ar-
ticle 40 de cette loi.

[189] Par conséquent, les paragraphes 29 a 31 de la Loi
canadienne sur l’évaluation environnementale (2012) ne
s’appliquaient pas au projet Northern Gateway et, dans
I’arrét Gitxaala, la Cour ne devait pas y renvoyer dans
son analyse du régime législatif.

[190] Cela dit, la question qui se pose est de savoir si
ces renvois se révélaient importants pour I’analyse de la
Cour. Pour évaluer I’'importance de cette erreur, je com-
mence par examiner la substance des dispositions aux-
quelles la Cour aurait erronément renvoyé dans 1’arrét
Gitxaala.

[191] L’article 29 de la Loi canadienne sur l’évalua-
tion environnementale (2012), que nous examinons au
paragraphe 62, exige que I’autorité responsable veille
a ce que figure dans le rapport d’évaluation environ-
nementale sa recommandation a 1’égard de la décision
que doit prendre le gouverneur en conseil au titre de
I’alinéa 31(1)a) de la Loi canadienne sur [’évaluation
environnementale (2012). Larticle 30 habilite le gou-
verneur en conseil a renvoyer toute recommandation
a l’autorité responsable pour réexamen. L’article 31
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sets out the options available to the Governor in Council
after it receives a report from a responsible authority.
Paragraph 31(1)(a), discussed at paragraph 67 above, sets
out the three choices available to the Governor in Council
with respect to its assessment of the likelihood that a
project will cause significant adverse environmental ef-
fects and, if so, whether such effects can be justified.

[192] These provisions, without doubt, do apply to the
Project at issue in these proceedings. Therefore, the Project
is to be assessed under the legislative scheme analyzed in
Gitxaala. 1t follows that Gitxaala cannot be meaningfully
distinguished.

[193] As to the effect, if any, of the erroneous refer-
ences in Gitxaala, the statutory framework applicable
to the Northern Gateway project originated in three
sources: the National Energy Board Act; the Canadian
Environmental Assessment Act, 2012; and, transitional
provisions found in section 104 of the Jobs, Growth and
Long-Term Prosperity Act, S.C. 2012, c. 19 (Jobs Act).

[194] Provisions relevant to the present analysis are:

*  subsection 104(3) of the Jobs Act which required
the Joint Review Panel to set out in its report an
environmental assessment prepared under the
Canadian Environmental Assessment Act, 2012,

*  subsection 126(1) of the Canadian Environmental
Assessment Act, 2012 which continued the envi-
ronmental assessment under the process estab-
lished under that Act; and,

e paragraph 104(4)(a) of the Jobs Act which made
the Governor in Council the decision maker un-
der section 52 of the Canadian Environmental
Assessment Act, 2012 (thus, it was for the Governor
in Council to determine if the Project was likely
to cause significant adverse environmental effects
and, if so, whether such effects could be justified).

énonce les options dont dispose le gouverneur en conseil
aprés avoir regu le rapport de 1’autorité responsable.
L’alinéa 31(1)a), dont nous traitons au paragraphe 67,
prévoit les trois possibilités qui s offrent au gouverneur
en conseil, a savoir décider que la réalisation du projet
est susceptible d’entrainer des effets environnementaux
négatifs et importants ou ne 1’est pas et, si ¢’est le cas, si
de tels effets sont justifiables.

[192] Il ne fait aucun doute que ces dispositions s’ap-
pliquent au projet en cause en 1’espéce. Par conséquent,
le projet doit étre évalué au regard du régime 1égislatif
analysé dans ’arrét Gitrvaala. 11 s’ensuit qu’on ne peut
établir de distinction utile avec cette affaire.

[193] En ce qui concerne I’effet, s’il en est, des ren-
vois erronés dans ’arrét Gitxaala, le régime législatif
applicable au projet Northern Gateway découle de trois
sources : la Loi sur I'Office national de [’énergie; la Loi
canadienne sur l'évaluation environnementale (2012); les
dispositions transitoires prévues a ’article 104 de la Loi
sur l’emploi, la croissance et la prospérité durable, L.C.
2012, ch. 19 (la Loi sur I’emploi).

[194] Les dispositions pertinentes pour la présente ana-
lyse sont :

* le paragraphe 104(3) de la Loi sur I’emploi, aux
termes duquel la commission d’examen conjoint
assortit son rapport de 1’évaluation environne-
mentale préparée conformément a la Loi cana-
dienne sur [’évaluation environnementale (2012);

e le paragraphe 126(1) de la Loi canadienne sur
[’évaluation environnementale (2012), qui prévoit
I’achévement de I’évaluation environnementale
sous le régime de cette loi;

e l’alinéa 104(4)a) de la Loi sur I’emploi qui dé-
signe le gouverneur en conseil comme le déci-
deur visé a l’article 52 de la Loi canadienne sur
["évaluation environnementale (2012) (ainsi, il
appartenait au gouverneur en conseil de décider
si le projet était susceptible d’entrainer des effets
environnementaux négatifs et importants et, le cas
¢échéant, si ces effets ¢taient justifiables).
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[195] These provisions are to the same effect as sec-
tions 29 and 31 of the Canadian Environmental
Assessment Act, 2012. 1 dismiss the relevance of sec-
tion 30 to this analysis because it had no application to
the environmental assessment under review in Gitxaala.
Further, and more importantly, section 30 played no sig-
nificant role in the Court’s analysis.

[196] It follows that the analysis in Gitxaala was based
upon a proper understanding of the legislative scheme,
notwithstanding the Court’s reference to sections 29 and
31 of the Canadian Environmental Assessment Act, 2012
instead of the applicable provisions.

[197] Put another way, the error was in no way material
to the Court’s analysis of the respective roles of the Joint
Review Panel, which prepared the report to the Governor
in Council, and the Governor in Council, which received
the panel’s recommendations and made the decisions re-
quired under the legislative scheme.

[198] Indeed, the technical nature of the erroneous ref-
erences was acknowledged by Raincoast in its appli-
cation for leave to appeal the Gitxaala decision to the
Supreme Court of Canada. At paragraph 49 of its mem-
orandum of argument it described the Court’s error to be
“technical in nature” (Trans Mountain’s Compendium,
Vol. 2, tab 35). To the same effect, Vancouver does not
argue that the Court’s error was material to its analysis.
Vancouver simply notes the error in footnote 118 of its
memorandum of fact and law.

[199] Accordingly, I see no error in the Gitxaala deci-
sion that merits departing from its analysis.

(e) Gitxaala thwarts review of the decision of
the National Energy Board

[200] Finally, Vancouver argues that subsection 54(1) of
the National Energy Board Act and subsection 31(1) of
the Canadian Environmental Assessment Act, 2012 both
make the Board’s report a prerequisite to the decision of

[195] Ces dispositions ont le méme effet que les ar-
ticles 29 et 31 de la Loi canadienne sur I'évaluation envi-
ronnementale (2012). Je n’estime pas que Iarticle 30 est
pertinent pour la présente analyse parce qu’il ne s’appli-
quait pas a I’évaluation environnementale examinée dans
I’arrét Gitxaala. En outre, et fait plus important, 1’ar-
ticle 30 n’a joué aucun réle important dans I’analyse de la
Cour.

[196] En conséquence, I’analyse dans ’arrét Gitxaala
reposait sur une bonne compréhension du régime 1égis-
latif, méme si la Cour a renvoyé aux articles 29 et 31
de la Loi canadienne sur [’évaluation environnementale
(2012) plutét qu’aux dispositions applicables.

[197] Autrement dit, I’erreur n’était aucunement impor-
tante pour I’analyse de la Cour quant aux roles respectifs
de la commission d’examen conjoint, qui a établi le rap-
port et I’a remis au gouverneur en conseil, et du gou-
verneur en conseil, qui a regu les recommandations de
la commission et a pris les décisions qu’exige le régime
législatif.

[198] En effet, Raincoast, dans sa demande d’autori-
sation d’appel présentée a la Cour supréme du Canada
a I’égard de I’arrét Gitxaala, a reconnu que les renvois
erronés ne touchaient que la forme. Au paragraphe 49
de son mémoire, elle a décrit I’erreur de la Cour comme
étant de [TRADUCTION] « de forme » (compendium de
Trans Mountain, vol. 2, onglet 35). Dans la méme veine,
Vancouver ne fait pas valoir que I’erreur de la Cour était
importante quant a son analyse; elle I’a simplement men-
tionnée dans la note de bas de page 118 de son mémoire
des faits et du droit.

[199] Par conséquent, je ne discerne aucune erreur dans
I’arrét Gitxaala qui serait susceptible de justifier que I’on
s’écarte de I’analyse qui y est exposée.

e) L’arrét Gitxaala empéche le controle de la
décision de I’Office national de 1’énergie

[200] Enfin, Vancouver soutient qu’aux termes du para-
graphe 54(1) de la Loi sur 'Office national de [’éner-
gie et du paragraphe 31(1) de la Loi canadienne sur
[’évaluation environnementale (2012), la décision du
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the Governor in Council. As the Governor in Council is
not an adjudicative body, meaningful review must come
in the form of judicial review of the report of the Board.
The decision in Gitxaala thwarts such review.

[201] I respectfully disagree. As this Court noted in
Gitxaala at paragraph 125, the Governor in Council is
required to consider any deficiency in the report submit-
ted to it. The decision of the Governor in Council is then
subject to review by this Court under section 55 of the
National Energy Board Act. The Court must be satisfied
that the decision of the Governor in Council is lawful,
reasonable and constitutionally valid. If the decision
of the Governor in Council is based upon a materially
flawed report the decision may be set aside on that ba-
sis. Put another way, under the legislation the Governor
in Council can act only if it has a “report” before it; a
materially deficient report, such as one that falls short of
legislative standards, is not such a report. In this context
the Board’s report may be reviewed to ensure that it was
a “report” that the Governor in Council could rely upon.
The report is not immune from review by this Court and
the Supreme Court.

(f) Conclusion on whether the report of the
National Energy Board is amenable to judi-
cial review

[202] For these reasons, I have concluded that the report
of the National Energy Board is not justiciable. It fol-
lows that I would dismiss the six applications for judicial
review which challenge that report. In the circumstance
where the arguments about justiciability played a small
part in the hearing, I would not award costs in respect of
these six applications.

[203] As the City of Vancouver did not seek and ob-
tain leave to challenge the Order in Council, it follows
that the City is precluded from challenging the Order in
Council.

gouverneur en conseil est subordonnée au dépot d’un
rapport par I’Office. Comme le gouverneur en conseil
n’est pas un organisme juridictionnel, le seul contréle
véritable possible doit porter sur le rapport de 1’Office.
Or, ’arrét Gitxaala I’interdit.

[201] Je ne suis pas de cet avis. Comme notre Cour le
fait remarquer au paragraphe 125 de ses motifs dans I’ar-
rét Gitxaala, il incombe au gouverneur en conseil d’exa-
miner toute lacune dans le rapport qui lui est présenté.
La décision du gouverneur en conseil peut ensuite faire
I’objet d’un contréle judiciaire par notre Cour en appli-
cation de I’article 55 de la Loi sur I’Office national de
[’énergie. La Cour doit étre convaincue que la décision
du gouverneur en conseil est conforme a la loi, raison-
nable et constitutionnelle. Si la décision du gouverneur en
conseil repose sur un rapport qui comporte d’importantes
lacunes, elle peut étre annulée pour ce motif. Autrement
dit, aux termes de la loi, le gouverneur en conseil ne peut
agir que s’il dispose d’un « rapport ». Or, un rapport qui
comporte des lacunes importantes, par exemple s’il ne
répond pas aux normes législatives, ne constitue pas un
tel rapport. Dans ce contexte, on peut contrdler le rapport
de I’Office pour vérifier qu’il s’agit d’un « rapport » sur
lequel le gouverneur en conseil peut a bon droit fonder
sa décision. Le rapport n’est pas a I’abri d’un contrdle de
notre Cour et de la Cour supréme.

f) Conclusion : le rapport de 1’Office national
de I’énergie est-il susceptible de controle
judiciaire?

[202] Pour ces motifs, je conclus que le rapport de
I’Office national de 1’énergie n’est pas susceptible de
contrdle. Je rejetterais donc les six demandes de contrdle
judiciaire du rapport. Etant donné que les arguments a ce
sujet ont pris peu de temps a I’audience, je n’adjuge pas
de dépens dans ce cas.

[203] Comme Vancouver n’a ni sollicité ni obtenu I’au-
torisation de faire controler le décret, elle n’est pas auto-
risée a en demander le controle.
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C. Should the decision of the Governor in Council be
set aside on administrative law grounds?

1. The standard of review to be applied to the de-
cision of the Governor in Council

[204] In Gitxaala, when considering the standard of
review to be applied to the decision of the Governor
in Council, the Court wrote that it was not legally per-
missible to adopt a “one-size-fits-all” approach to any
particular administrative decision maker. Rather, the
standard of review must be assessed in light of the rel-
evant legislative provisions, the structure of the legisla-
tion and the overall purpose of the legislation (Gitxaala,
paragraph 137).

[205] Tagree. Particularly in the present case it is neces-
sary to draw a distinction between the standard of review
applied to what I will refer to as the administrative law
components of the Governor in Council’s decision and
that applied to the constitutional component which re-
quired the Governor in Council to consider the adequacy
of the process of consultation and, if necessary, accom-
modation. This is an approach accepted and urged by the
parties.

(a) The administrative law components of the
decision

[206] In Gitxaala, the Court conducted a lengthy stan-
dard of review analysis (Gitxaala, paragraphs 128—155)
and concluded that, because the Governor in Council’s de-
cision was a discretionary decision founded on the widest
considerations of policy and public interest, the standard
of review was reasonableness (Gitxaala, paragraph 145).

[207] Canada, Trans Mountain and the Attorney General
of Alberta submit that Gitxaala was correctly decided on
this point.

[208] Tsleil-Waututh, Raincoast and Living Oceans
submit that the governing authority is not Gitxaala, but
rather is the earlier decision of this Court in Council of

C. La décision du gouverneur en conseil devrait-clle
étre annulée pour des motifs de droit administratif?

1. Lanorme de contrdle applicable a la décision
du gouverneur en conseil

[204] Dans I’arrét Gitxaala, lorsqu’elle s’est penchée
sur la norme de contréle a appliquer a la décision du gou-
verneur en conseil, la Cour écrit qu’il n’est pas légale-
ment possible d’adopter « une approche universelle » a
I’égard de tout décideur. Il faut plutdt, pour déterminer
la norme de contréle qui s’applique, tenir compte des
dispositions législatives pertinentes, de la structure de la
loi et des objectifs généraux visés par la loi (Gitxaala,
paragraphe 137).

[205] Je suis d’accord. Dans la présente affaire tout par-
ticuliérement, il est nécessaire de faire une distinction
entre la norme de contrdle qu’il convient d’appliquer a
ce que j’appellerais le volet de la décision du gouver-
neur en conseil relevant du droit administratif et celle a
appliquer au volet constitutionnel de la décision, qui exi-
geait que le gouverneur en conseil examine la qualité du
processus de consultation et, si nécessaire, les mesures
d’accommodement. C’est I’approche acceptée et préco-
nisée par les parties.

a) Le volet de la décision relevant du droit
administratif

[206] Dans I’arrét Gitxaala, aprés une longue analyse de
la norme de contrdle (Gitxaala, paragraphes 128 a 155),
la Cour conclut que la norme de controle applicable est
celle de la décision raisonnable, étant donné que la déci-
sion du gouverneur en conseil était une décision discré-
tionnaire fondée sur des considérations d’ordre politique
et d’intérét public les plus larges possible (Gitxaala,
paragraphe 145).

[207] Selon le Canada, Trans Mountain et le procureur
général de 1’Alberta, la Cour a correctement tranché
cette question dans 1’arrét Gitxaala.

[208] Les Tsleil-Waututh, Raincoast et Living Oceans
font valoir que ’arrét de principe est non pas ’arrét
Gitxaala, mais une décision antérieure de notre Cour, soit

2018 FCA 153 (CanLll)



[2019] 2 R.C.F.

TSLEIL-WAUTUTH NATION ¢. CANADA (PROCUREUR GENERAL) 83

the Innu of Ekuanitshit v. Canada (Attorney General),
2014 FCA 189, 376 D.L.R. (4th) 348. In this case the
Court found the reasonableness standard of review ap-
plied to a decision of the Governor in Council approving
the federal government’s response to a report of a joint re-
view panel prepared under the now repealed [S.C. 2012,
c. 19, s. 66] Canadian Environmental Assessment Act,
S.C. 1992, c. 37 (Canadian Environmental Assessment
Act, 1992). The Court rejected the submission that the
correctness standard applied to the question of whether
the Governor in Council and the responsible author-
ities had respected the requirements of the Canadian
Environmental Assessment Act, 1992 before making their
decisions under subsections 37(1) and 37(1.1) of that Act.
Under these provisions the Governor in Council and the
responsible authorities were required to review the report
of the joint review panel and determine whether the proj-
ect at issue was justified despite its adverse environmen-
tal effects.

[209] This said, while deference was owed to deci-
sions made pursuant to subsections 37(1) and 37(1.1),
the Court wrote that “a reviewing court must ensure that
the exercise of power delegated by Parliament remains
within the bounds established by the statutory scheme”
(Innu of Ekuanitshit, paragraph 44).

[210] To the submission that /nnu of Ekuanitshit is the
governing authority, Tsleil-Waututh adds two additional
points: first and, in any event, the “margin of apprecia-
tion” approach followed in Gitxaala is no longer good
law; and, second, issues of procedural fairness are to be
reviewed on the standard of correctness. Tsleil-Waututh’s
additional submissions are adopted by the City of
Burnaby.

[211] T see no inconsistency between the Innu of
FEkuanitshit and Gitxaala for the following reasons.

[212] First, the Court in Gitxaala acknowledged that it
was bound by Innu of Ekuanitshit. However, because of
the very different legislative scheme at issue in Gitxaala,
the earlier decision did not satisfactorily determine the
standard of review to be applied to the decision of the

Conseil des Innus de Ekuanitshit c. Canada (Procureur
géneral), 2014 CAF 189. Dans cette affaire, la Cour
conclut que la norme de contréle de la décision raison-
nable s’applique a la décision du gouverneur en conseil
d’approuver la réponse du gouvernement fédéral a un
rapport d’une commission d’examen conjoint préparé
sous le régime de la Loi canadienne sur l’évaluation en-
vironnementale, L.C. 1992, ch. 37 (LCEE), maintenant
abrogée [L.C. 2012, ch. 19, art. 66]. La Cour y rejette la
prétention selon laquelle la norme de la décision correcte
s’applique a la question de savoir si le gouverneur en
conseil et les autorités responsables avaient respecté les
exigences de la LCEE avant de prendre leurs décisions
en vertu des paragraphes 37(1) et 37(1.1) de cette loi.
Aux termes de ces dispositions, le gouverneur en conseil
et les autorités responsables devaient examiner le rapport
de la commission d’examen conjoint et décider si le pro-
jet en cause était justifié malgré les effets environnemen-
taux négatifs.

[209] Cela dit, méme si la déférence s’ imposait a I’égard
des décisions prises en vertu des paragraphes 37(1) et
37(1.1), la Cour écrit que « la cour de révision doit s’as-
surer que 1’exercice du pouvoir délégué par le Parlement
demeure a I’intérieur des limites prévues par le régime
1égislatif » (Innus de Ekuanitshit, paragraphe 44).

[210] A leur prétention selon laquelle la décision de
principe est 1’arrét Innus de Ekuanitshit, les Tsleil-
Waututh ajoutent, en premier lieu, que 1’approche fon-
dée sur la « marge d’appréciation » suivie dans 1’arrét
Gitxaala ne fait de toute fagon plus jurisprudence et, en
second lieu, que les questions relatives a I’équité procé-
durale sont assujetties a la norme de la décision correcte.
Burnaby souscrit a ces observations additionnelles des
Tsleil-Waututh.

[211] Pour les motifs suivants, je ne vois aucune in-
compatibilité entre les arréts Innus de Ekuanitshit et
Gitxaala.

[212] Premierement, dans I’arrét Gitxaala, la Cour re-
connait étre liée par 1’arrét Innus de Ekuanitshit. Or, en
raison du régime législatif trés différent en cause dans
Gitxaala, I’arrét précédent ne tranchait pas de fagon sa-
tisfaisante la question de la norme de controle applicable
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Governor in Council at issue in Gitxaala (Gitxaala, para-
graph 136). This Court did not doubt the correctness of
Innu of Ekuanitshit or purport to overturn it.

[213] Second, in each case the Court determined the
standard of review to be applied to the decision of the
Governor in Council was reasonableness. It was within
the reasonableness standard that the Court found in Innu
of Ekuanitshit that the Governor in Council’s decision
must still be made within the bounds of the statutory
scheme.

[214] Third, and finally, the conclusion in /nnu of
Ekuanitshit that a reviewing court must ensure that the
Governor in Council’s decision was exercised “within
the bounds established by the statutory scheme” (Innu
of Ekuanitshit, paragraph 44) is consistent with the re-
quirement in Gitxaala that the Governor in Council
must determine and be satisfied that the Board’s process
and assessment complied with the legislative require-
ments, so that the Board’s report qualified as a proper
prerequisite to the decision of the Governor in Council.
Then, it is for this Court to be satisfied that the decision
of the Governor in Council was lawful, reasonable and
constitutionally valid. To be lawful and reasonable the
Governor in Council must comply with the purview and
rationale of the legislative scheme.

[215] Reasonableness review requires a court to assess
whether the decision under review falls within a range of
possible, acceptable outcomes which are defensible on
the facts and the law (Dunsmuir v. New Brunswick, 2008
SCC9,[2008] 1 S.C.R. 190, at paragraph 47).

[216] Reasonableness review is a contextual inquiry.
Reasonableness “takes its colour from the context”
(Canada (Citizenship and Immigration) v. Khosa, 2009
SCC 12, [2009] 1 S.C.R. 339, at paragraph 59; Canada
(Attorney General) v. Igloo Vikski Inc., 2016 SCC 38,
[2016] 2 S.C.R. 80, at paragraph 57); in every case
the fundamental question “is the scope of decision-
making power conferred on the decision-maker by the
governing legislation” (Catalyst Paper Corp. v. North

a la décision du gouverneur en conseil dans ce cas
(Gitxaala, paragraphe 136). La Cour n’a pas remis en
question le bien-fondé de I’arrét Innus de Ekuanitshit ni
cherché a I’infirmer.

[213] Deuxiémement, dans les deux cas, la Cour décide
que la norme de contréle applicable a la décision du gou-
verneur en conseil est celle de la décision raisonnable.
C’est au regard de la norme de la décision raisonnable
que la Cour conclut, dans I’arrét Innus de Ekuanitshit,
que la décision du gouverneur en conseil doit néanmoins
respecter le cadre du régime législatif.

[214] Troisiemement et finalement, la conclusion énon-
cée dans ’arrét Innus de Ekuanitshit a 1’effet que la cour
de révision est tenue de veiller a ce que la décision du
gouverneur en conseil demeure « a I’intérieur des limites
prévues par le régime législatif » (Innus de Ekuanitshit,
paragraphe 44) va dans le méme sens que 1’exigence for-
mulée dans I’arrét Gitxaala selon laquelle le gouverneur
en conseil doit conclure et étre convaincu que le proces-
sus et I’évaluation de 1’Office satisfont aux exigences
législatives, de telle sorte que le rapport de I’Office
constitue un rapport en bonne et due forme, condition
préalable a la décision du gouverneur en conseil. La Cour
doit ensuite étre convaincue que la décision du gouver-
neur en conseil était conforme a la loi, raisonnable et
constitutionnelle. La décision conforme a la loi et raison-
nable respecte le cadre et la logique du régime l1égislatif.

[215] Pour décider si une décision est raisonnable, les
cours doivent voir si elle appartient aux issues possibles
acceptables pouvant se justifier au regard des faits et du
droit (Dunsmuir c¢. Nouveau-Brunswick, 2008 CSC 9,
[2008] 1 R.C.S. 190, paragraphe 47).

[216] La norme de la décision raisonnable appelle une
analyse contextuelle. Le caractére raisonnable « s’adapte
au contexte » (Canada (Citoyenneté et Immigration)
¢. Khosa, 2009 CSC 12, [2009] 1 R.C.S. 339, para-
graphe 59; Canada (Procureur général) c. Igloo Vikski
Inc., 2016 CSC 38, [2016] 2 R.C.S. 80, paragraphe 57);
dans chaque affaire, la question fondamentale inté-
resse « la portée du pouvoir décisionnel que la loi a
conféré au décideur » (Catalyst Paper Corp. c. North
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Cowichan (District), 2012 SCC 2, [2012] 1 S.C.R. 5, at
paragraph 18).

[217] Thus, when a court reviews a decision made in the
exercise of a statutory power, reasonableness review re-
quires the decision to have been made in accordance with
the terms of the statute: see, for example, Public Mobile
Inc. v. Canada (Attorney General), 2011 FCA 194, [2011]
3 F.C.R. 344, at paragraphs 29-30. Put another way, an
administrative decision maker is constrained in the out-
comes it may reach by the statutory wording (Canada
(Attorney General) v. Almon Equipment Limited, 2010
FCA 193,[2011] 4 F.C.R. 203, at paragraph 21).

[218] The Supreme Court recently considered this in the
context of a review of a decision of the Specific Claims
Tribunal. The Tribunal is required by its governing leg-
islation to adjudicate specific claims “in accordance
with law and in a just and timely manner” [emphasis in
original]. The majority of the Court observed that the
Tribunal’s mandate expressly tethered “the scope of its
decision-making power to the applicable legal principles”
and went on to note that the “range of reasonable out-
comes available to the Tribunal is therefore constrained
by these principles” (Williams Lake Indian Band v.
Canada (Aboriginal Affairs and Northern Development),
2018 SCC4,[2018] 1 S.C.R. 83,417 D.L.R. (4th) 239, at
paragraphs 33-34).

[219] With respect to Tsleil-Wauthuth’s two additional
points, I believe the first point was addressed above.
Reasonableness “takes its colour from the context”. To
illustrate, reasonableness review of a policy decision af-
fecting many entities is of a different nature than reason-
ableness review of, say, a decision on the credibility of
evidence before an adjudication tribunal.

[220] The second point raises the question of the stan-
dard of review to be applied to questions of procedural
fairness.

[221] As this Court noted in Bergeron v. Canada
(Attorney General), 2015 FCA 160, 474 N.R. 366, at
paragraph 67, the standard of review for questions of
procedural fairness is currently unsettled.

Cowichan (District), 2012 CSC 2, [2012] 1 R.C.S. 5,
paragraphe 18).

[217] Par conséquent, la cour appelée a se pronon-
cer sur une décision prise dans 1’exercice d’un pouvoir
conféré par la loi vérifie, au regard de la norme de la
décision raisonnable, que la décision a été prise confor-
mément au texte de loi (voir, par exemple, Public Mobile
Inc. c¢. Canada (Procureur général), 2011 CAF 194,
[2011] 3 R.C.F. 344, paragraphes 29-30). Autrement
dit, un décideur administratif est limité, pour tirer ses
conclusions, par le libellé de la loi (Canada (Procureur
geénéral) c. Almon Equipment Limited, 2010 CAF 193,
[2011] 4 R.C.F. 203, paragraphe 21).

[218] La Cour supréme s’est récemment penchée sur la
question en examinant une décision du Tribunal des re-
vendications particuliéres. Selon sa loi habilitante, ce tri-
bunal doit statuer sur des revendications particuliéres « de
fagon équitable et dans les meilleurs délais ». Les juges
majoritaires ont fait remarquer que sa compétence ne lui
confére expressément « un pouvoir décisionnel qu’en ce
qui concerne les principes de droit applicables », ajoutant
que les « issues raisonnables qui s’offrent au Tribunal
sont donc délimitées par ces principes » (Williams Lake
Indian Band c. Canada (Affaires autochtones et du
Développement du Nord), 2018 CSC 4, [2018] 1 R.C.S.
83, [2018] A.C.S. n° 4 (QL), paragraphes 33 et 34).

[219] Quant aux deux autres points soulevés par les
Tsleil-Wauthuth, le premier est traité plus haut, selon moi.
Le caractére raisonnable « s’adapte au contexte ». Par
exemple, le contrdle selon la norme de la décision raison-
nable est d’une nature différente selon qu’il porte sur une
décision de politique générale touchant de nombreuses
entités ou sur une décision relative a la crédibilité de la
preuve présentée a un organisme juridictionnel.

[220] Le second point concerne la norme applicable aux
questions d’équité procédurale.

[221] Comme notre Cour I’indique dans I’arrét Bergeron
c¢. Canada (Procureur général), 2015 CAF 160, au para-
graphe 67, la norme de contréle applicable aux questions
d’équité procédurale n’a pas été tranchée.
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[222] As Trans Mountain submits, in cases such as
Forest Ethics Advocacy Association v. Canada (National
Energy Board), 2014 FCA 245, [2015] 4 F.C.R. 75, at
paragraphs 70—72, this Court has applied the standard of
correctness with some deference to the decision maker’s
choice of procedure (see also Mission Institution v. Khela,
2014 SCC 24, [2014] 1 S.C.R. 502, at paragraphs 79 and
89).

[223] This said, in my view it is not necessary to re-
solve any inconsistency in the jurisprudence because, as
will be explained below, even on a correctness review [
find there is no basis to set aside the Order in Council on
the basis of procedural fairness concerns.

(b) The constitutional component

[224] As explained above, a distinction exists between
the standard of review applied to the administrative law
components of the Governor in Council’s decision and
the standard applied to the component which required
the Governor in Council to consider the adequacy of the
process of consultation with Indigenous peoples, and if
necessary, accommodation.

[225] Citing Haida Nation v. British Columbia (Minister
of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, at para-
graphs 61-63, the parties agree that the existence and
extent of the duty to consult are legal questions review-
able on the standard of correctness. The adequacy of the
consultation is a question of mixed fact and law which is
reviewable on the standard of reasonableness. I agree.

[226] Reasonableness review does not require perfect
satisfaction (Gitxaala, paragraphs 182—183 and the cases
cited therein). The question to be answered is whether the
government action “‘viewed as a whole, accommodates
the collective aboriginal right in question’”. Thus, “[s]o
long as every reasonable effort is made to inform and
to consult, such efforts would suffice” (Haida Nation,
paragraph 62, citing R. v. Gladstone, [1996] 2 S.C.R.
723 and R. v. Nikal, [1996] 1 S.C.R. 1013). The focus of

[222] Trans Mountain fait valoir que, dans des af-
faires comme Forest Ethics Advocacy Association c.
Canada (Office national de [’énergie), 2014 CAF 245,
[2015] 4 R.C.F. 75, aux paragraphes 70 a 72, notre Cour
opte pour la norme de la décision correcte, mais fait
preuve d’une certaine déférence a 1’égard du choix du
décideur quant a la procédure (voir aussi Etablissement
de Mission c. Khela, 2014 CSC 24, [2014] 1 R.C.S. 502,
paragraphes 79 et 89).

[223] Cela dit, point n’est besoin & mon avis de résoudre
une contradiction dans la jurisprudence parce que,
comme nous le verrons, méme a 1’issue d’un contrédle se-
lon la norme de la décision correcte, je conclus que rien
ne justifie d’annuler le décret pour les motifs d’équité
procédurale.

b) Le volet constitutionnel

[224] Comme nous I’avons expliqué, il y a une distinc-
tion entre la norme de contrdle appliquée au volet de la
décision du gouverneur en conseil relevant du droit ad-
ministratif et celle appliquée au volet qui exige du gou-
verneur en conseil qu’il évalue la qualité du processus
de consultation des peuples autochtones et, si nécessaire,
les mesures d’accommodement.

[225] Invoquant ’arrét Nation haida c¢. Colombie-
Britannique (Ministre des Foréts), 2004 CSC 73,
[2004] 3 R.C.S. 511, aux paragraphes 61 a 63, les par-
ties s’entendent pour dire que I’existence et la teneur de
I’obligation de consulter constituent des questions de
droit auxquelles s’applique la norme de la décision cor-
recte. La qualité des consultations est une question mixte
de fait et de droit assujettie a celle de la décision raison-
nable. Je suis d’accord.

[226] Le contrdle selon la norme de la décision rai-
sonnable n’exige pas la perfection (Gitxaala, para-
graphes 182 et 183 et arréts qui y sont cités). La question
est de savoir si ’acte gouvernemental « “considéré dans
son ensemble [...] respecte le droit ancestral collectif en
question” ». Ainsi, « [d]ans la mesure ou tous les efforts
raisonnables ont été déployés pour informer et consulter,
on a alors satisfait a I’obligation de justifier » (Haida, pa-
ragraphe 62, citant R. ¢. Gladstone, [1996] 2 R.C.S. 723,

2018 FCA 153 (CanLll)


https://reports.fja-cmf.gc.ca/fja-cmf/j/en/item/332698/index.do
https://reports.fja-cmf.gc.ca/fja-cmf/j/fr/item/332698/index.do

[2019] 2 R.C.F.

TSLEIL-WAUTUTH NATION ¢. CANADA (PROCUREUR GENERAL) 87

the analysis should not be on the outcome, but rather on
the process of consultation and accommodation (Haida
Nation, paragraph 63).

[227] Having set out the governing standards of review,
I next consider the various flaws that are said to vitiate
the decision of the Governor in Council.

2. Did the Governor in Council err in determin-
ing that the Board’s report qualified as a report
so as to be a proper condition precedent to the
Governor in Council’s decision?

[228] The Board’s errors said to vitiate the decision of
the Governor in Council were briefly summarized above
at paragraph 128. For ease of reference I reorganize and
repeat that the applicants variously assert that the Board
erred by:

®

breaching the requirements of procedural fairness;

b. failing to decide certain issues before it recom-
mended approval of the Project;

c. failing to consider alternatives to the Westridge
Marine Terminal,

d. failing to assess Project-related marine shipping
under the Canadian Environmental Assessment
Act, 2012; and,

e. erring in its treatment of the Species at Risk Act.

The effect of each of these errors is said to render the
Board’s report materially deficient such that it was not a
“report” that the Governor in Council could rely upon. A
decision made by the Governor in Council without a “re-
port” before it must be unreasonable; the statute makes
it clear that the Governor in Council can only reach a
decision when informed by a “report” of the Board.

[229] 1 now turn to consider each alleged deficiency.

et R. c. Nikal, [1996] 1 R.C.S. 1013). L’¢élément central
de I’analyse devrait porter non pas sur le résultat, mais
sur le processus de consultation et d’accommodement
(Haida, paragraphe 63).

[227] Ayant énoncé les normes de contrdle applicables,
j’examine les diverses lacunes qui vicieraient la décision
du gouverneur en conseil.

2. Le gouverneur en conseil a-t-il conclu a tort
que le rapport de I’Office constituait un rap-
port en bonne et due forme, condition préa-
lable a sa décision?

[228] Les erreurs de I’Office qui vicieraient la déci-
sion du gouverneur en conseil ont été brievement résu-
mées au paragraphe 128 des présents motifs. Par souci
de commodité, je les présente dans 1’ordre suivant.
Répétons que, selon les diverses prétentions des deman-
deurs I’Office a commis les erreurs suivantes :

a. amanqué a I’équité procédurale;

b. n’a pas tranché certaines questions avant de re-
commander I’approbation du projet;

c. n’apas envisagé des solutions de rechange au ter-
minal maritime Westridge;

d. n’a pas évalué le transport maritime associé au
projet sous le régime de la Loi canadienne sur
[’évaluation environnementale (2012);

e. amal interprété la Loi sur les espéces en péril.

On fait valoir que chacune de ces erreurs vicie substan-
tiellement le rapport de 1’Office de sorte qu’il ne pourrait
constituer un « rapport » pour les besoins du gouverneur
en conseil. Une décision prise par ce dernier en I’absence
d’un « rapport » doit étre tenue pour déraisonnable; le
texte de la loi indique clairement que le gouverneur en
conseil ne peut prendre une décision qu’apres avoir pris
connaissance du « rapport » de I’Office.

[229] Abordons chaque lacune reprochée.
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(a) Was the Board’s process procedurally fair?

(1) Applicable legal principles

[230] The Board, as a public authority that makes ad-
ministrative decisions that affect the rights, privileges or
interests of individuals, owes a duty of procedural fair-
ness to the parties before it. However, the existence of
a duty of fairness does not determine what fairness re-
quires in a particular circumstance.

[231] Itis said that the concept of procedural fairness is
eminently variable, and that its content is to be decided
in the context and circumstances of each case. The con-
cept is animated by the desire to ensure fair play. The
purpose of the participatory rights contained within the
duty of fairness has been described to be:

.... to ensure that administrative decisions are made us-
ing a fair and open procedure, appropriate to the decision
being made and its statutory, institutional, and social con-
text, with an opportunity for those affected by the deci-
sion to put forward their views and evidence fully and
have them considered by the decision-maker.

(Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817, (1999), 174 D.L.R.
(4th) 193, at paragraph 22).

[232] In Baker, the Supreme Court articulated a non-
exhaustive list of factors to be considered when deter-
mining what procedural fairness requires in a given set
of circumstances: the nature of the decision being made
and the process followed in making it; the nature of the
statutory scheme, including the existence of an appeal
procedure; the importance of the decision to the lives of
those affected; the legitimate expectations of the person
challenging the decision; and, the choice of procedures
made by the decision maker.

[233] Applying these factors, the City of Burnaby ar-
gues that the content of the procedural duty owed to it
was significant.

a) Le processus suivi par 1’Office respectait-il
1’équité procédurale?

(1) Principes juridiques applicables

[230] En tant qu’autorité publique qui rend des déci-
sions administratives touchant les droits, les priviléges
ou les intéréts de personnes, I’Office a une obligation
d’équité procédurale envers les parties qui se présentent
devant elle. Toutefois, le fait qu’il existe une obligation
ne dit rien sur la teneur de cette obligation dans une si-
tuation particuliére.

[231] On dit que le concept d’équité procédurale est émi-
nemment variable et que sa teneur doit étre déterminée
en fonction du contexte et des circonstances de chaque
affaire. Le concept repose sur un désir de veiller a ce que
I’on joue franc-jeu. La Cour supréme décrit en ces termes
les droits de participation que commande 1’obligation
d’équité :

[...] [ils] visent a garantir que les décisions administra-
tives sont prises au moyen d’une procédure équitable et
ouverte, adaptée au type de décision et a son contexte
Iégal institutionnel et social, comprenant la possibilité
donnée aux personnes visées par la décision de présenter
leurs points de vue complétement ainsi que des éléments
de preuve de sorte qu’ils soient considérés par le décideur.

(Baker c. Canada (Ministre de la Citoyenneté et de
I"Immigration), [1999] 2 R.C.S. 817, paragraphe 22).

[232] Dans I’arrét Baker, la Cour supréme établit une
liste non exhaustive de facteurs que I’on doit examiner
pour déterminer la teneur de 1’équité procédurale dans
des circonstances données : la nature de la décision re-
cherchée et le processus suivi pour y parvenir; la nature
du régime législatif, notamment 1’existence d’une procé-
dure d’appel; I’importance de la décision pour les per-
sonnes touchées; les attentes légitimes de la personne qui
conteste la décision; enfin, le choix de procédure fait par
le décideur.

[233] A la lumiére de ces facteurs, Burnaby soutient que
I’obligation en matiere d’équité procédurale a son égard
est substantielle.
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[234] Other applicants and the respondents did not
make submissions on the content of the procedural duty
of fairness.

[235] Having regard to the adjudicative nature of the
decision at issue, the court-like procedures prescribed
by the National Energy Board Rules of Practice and
Procedure, 1995, SOR/95-208, the absence of an unre-
stricted statutory right of appeal (subsection 22(1) of the
National Energy Board Act permits an appeal on a ques-
tion of law or jurisdiction only with leave of this Court)
and the importance of the Board’s decision to the par-
ties, I accept Burnaby’s submission that the content of
the duty of fairness owed by the Board to the parties was
significant. The parties were entitled to a meaningful op-
portunity to present their cases fully and fairly. Included
in the right to present a case fully is the right to effec-
tively challenge evidence that contradicts that case. I will
consider below more precisely the content of this duty.

[236] Having briefly summarized the legal principles
that apply to issues of procedural fairness, I next enu-
merate the assertions of procedural unfairness.

(i) The asserted breaches of procedural
fairness

[237] The City of Burnaby asserts that the Board
breached a duty of fairness owed to it by:

a. failing to hold an oral hearing;

b. failing to provide Burnaby with an opportunity
to test Trans Mountain’s evidence by cross-
examination;

c. failing to require Trans Mountain to respond to
Burnaby’s written Information Requests and de-
nying Burnaby’s motions to compel further and
better responses to the Information Requests;

d. delegating the assessment of critically important
information until after the Board’s report and the
Governor in Council’s decision;

[234] D’autres demandeurs et les défendeurs n’ont pas
présenté d’observations sur la portée de 1’obligation
d’équité procédurale.

[235] Compte tenu de la nature juridictionnelle de la
décision en cause, de la procédure de I’Office—qui s’ap-
parente a celle d’une cour—prescrite par les Régles de
pratique et de procédure de [’Office national de |’éner-
gie (1995), DORS/95-208, de 1’absence de droit d’appel
sans restrictions prévu par la loi (le paragraphe 22(1) de
la Loi sur I’Office national de [’énergie permet d’inter-
jeter appel sur une question de droit ou de compétence
uniquement avec ’autorisation de notre Cour) et de
I’importance de la décision de I’Office pour les parties,
j’accepte la prétention de Burnaby selon laquelle I’obli-
gation d’équité que 1I’Office avait a I’endroit des parties
était substantielle. Les parties avaient droit a une véri-
table occasion de présenter leur point de vue compléte-
ment, incluant I’opportunité de contester la preuve qui
contredit leur thése. J’examine plus en détail la teneur de
cette obligation ci-apres.

[236] Ayant résumé les principes juridiques qui s’ap-
pliquent en matiére d’équité procédurale, j’aborde en-
suite les allégations de violation a ces principes.

(i) Les manquements reprochés quant a
I’équité procédurale

[237] Burnaby affirme que 1’Office a manqué a son
obligation d’équité procédurale envers elle :

a. en ne tenant pas d’audience;

b. en ne lui donnant pas la possibilité de réfuter,
par un contre-interrogatoire, la preuve de Trans
Mountain;

c. enn’exigeant pas que Trans Mountain réponde a
ses demandes de renseignements écrites et en reje-
tant ses requétes qui visaient a forcer des réponses
plus complétes aux demandes de renseignements;

d. en déléguant I’évaluation de renseignements d’une
importance cruciale, qui aura lieu aprés le rapport
de I’Office et la décision du gouverneur en conseil;
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e. failing to provide sufficient reasons concerning:

i.  alternative means of carrying out the Project;

ii. the risks, including seismic risk, related to
fire and spills;

iii. the suitability of the Burnaby Mountain
Tunnel;

iv. the protection of municipal water sources;
and,

v. whether, and on what basis, the Project is in
the public interest.

[238] Tsleil-Waututh submits that the Board breached
the duty of fairness by restricting its ability to test Trans
Mountain’s evidence and by permitting Trans Mountain
to file improper reply evidence.

[239] The St6:16 submit that it was procedurally un-
fair to subject their witnesses who gave oral traditional
Indigenous evidence to cross-examination when Trans
Mountain’s witnesses were not cross-examined.

[240] Squamish briefly raised the issue of inadequate re-
sponse to their Information Request to Natural Resources
Canada, and the Board’s terse rejection of their requests
for further and better responses from Natural Resources
Canada, the Department of Fisheries and Oceans and
Trans Mountain.

[241] Each assertion will be considered.
(iii) The failure to hold a full oral hearing
and to allow cross-examination of Trans

Mountain’s witnesses

[242] Itis convenient to deal with these two asserted er-
rors together.

e. en donnant des motifs insuffisants en ce qui a
trait :

i.  aux solutions de rechange pour le projet;

il. aux risques, notamment sismiques, en cas
d’incendie ou de déversement;

iii. au choix de percer un tunnel sous le mont
Burnaby;

iv. ala protection des sources d’eau municipales;

v. au caractére d’intérét public du projet, s’il en
est.

[238] Les Tsleil-Waututh affirment que 1’Office a man-
qué a son obligation d’équité en restreignant sa capacité
a réfuter la preuve de Trans Mountain et en permettant a
Trans Mountain de déposer une contre-preuve irrégulicre.

[239] Selon les St6:16, un manquement a I’équité pro-
cédurale a découlé du contre-interrogatoire de leurs té-
moins qui ont fait une déposition orale sur les traditions
autochtones, les témoins de Trans Mountain n’ayant pas
été contre-interrogés.

[240] Les Squamish ont brievement soulevé la question
de la réponse inadéquate donnée par Ressources natu-
relles Canada a leur demande de renseignements et du
rejet laconique par 1I’Office de leurs demandes visant a
obtenir des réponses plus complétes de Ressources natu-
relles Canada, du ministére des Péches et des Océans et
de Trans Mountain.

[241] Examinons tour a tour chaque prétention.
(iii) Le défaut de tenir une audience et de per-
mettre le contre-interrogatoire des témoins

de Trans Mountain

[242] 11 convient de traiter ensemble ces deux erreurs
alléguées.
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[243] The applicants argue that the Board’s decision
precluding oral cross-examination was “a stark de-
parture from the previous practice for a project of this
scale” (Burnaby’s memorandum of fact and law, para-
graph 160) that deprived the Board of an important and
established method for determining the truth. The ap-
plicants argue that this was particularly unfair because
Trans Mountain failed to participate in good faith in the
Information Request process with the result that the pro-
cess did not provide an effective, alternative method to
test Trans Mountain’s evidence.

[244] The respondents Canada and Trans Mountain an-
swer that:

*  The Board has discretion to determine whether a
hearing proceeds as a written or oral hearing, and
the Board is entitled to deference with respect to
its choice of procedure.

*  The process was tailored to take into account the
number of participants, the volume of evidence
and the technical nature of the information to be
received by the Board.

* Many aspects of the hearing were conducted
orally: the oral Indigenous traditional evidence,
Trans Mountain’s oral summary argument, the in-
terveners’ oral summary arguments and any reply
arguments.

e Cross-examination is never an absolute right.
A decision maker may refuse or limit cross-
examination so long as there is an effective means
to challenge and test evidence.

[245] T acknowledge the importance of cross-
examination at common law. However, because the con-
tent of the duty of fairness varies according to context
and circumstances, the duty of fairness does not always
require the right of cross-examination. For example, in a
multi-party public hearing related to the public interest,
fairness was held not to require oral cross-examination
(Unicity Taxi Ltd. v. Manitoba Taxicab Board (1992),
80 Man. R. (2d) 241, [1992] 6 W.W.R. 35 (Q.B.); affd

[243] Les demandeurs font valoir que la décision de
I’Office d’empécher le contre-interrogatoire était [TRA-
DUCTION]| « aux antipodes de la pratique antérieure pour
un projet de cette envergure » (mémoire des faits et du
droit de Burnaby, paragraphe 160) et privait 1’Office
d’une méthode importante et bien établie de découverte
de la vérité. Ils ajoutent que cette décision était particulie-
rement inéquitable étant donné que Trans Mountain n’a
pas participé de bonne foi au processus de demande de
renseignements. Ainsi, le processus ne s’est pas révélé
une méthode de rechange efficace pour réfuter la preuve
de Trans Mountain.

[244] Les défendeurs Canada et Trans Mountain ré-
pondent ceci :

* L’Office est habilité a décider si I’instruction se
fera par écrit ou par voie d’audience, et il faut
faire preuve de déférence quant a son choix de
procédure.

* Le processus a été congu pour tenir compte du
nombre de participants, du volume de la preuve et
de la nature technique des renseignements devant
étre recus par 1’Office.

*  De nombreux aspects de I’instruction se sont
déroulés oralement : I’audition de la preuve tradi-
tionnelle autochtone, la plaidoirie finale de Trans
Mountain, les plaidoiries finales des intervenants
et ’argumentation présentée en réplique.

e Il n’y a pas de droit absolu au contre-
interrogatoire. Un décideur peut refuser ou limiter
le contre-interrogatoire s’il existe un moyen effi-
cace de confirmer ou réfuter la preuve.

[245] Je reconnais I’importance du contre-interrogatoire
en common law. Toutefois, comme la teneur de 1’obli-
gation en mati¢re d’équité procédurale varie selon le
contexte et les circonstances, cette obligation n’emporte
pas toujours le droit de contre-interroger. Par exemple,
il a été jugé, dans le cadre d’une instruction publique
liée a I’intérét public faisant intervenir de nombreuses
parties, que 1’équité n’exigeait pas la tenue de contre-
interrogatoires (Unicity Taxi Ltd. v. Manitoba Taxicab
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(1992), 83 Man. R. (2d) 305, [1992] M.J. No. 608 (QL)
(C.A))). The Court dismissed the allegation of unfairness
because “in the conduct of multi-faceted and multi-party
public hearings [cross-examination] tends to become an
unwieldy and even dangerous weapon that may lead to
disturbance, disruption and delay”.

[246] Similarly, in Chippewas of the Thames First
Nation v. Enbridge Pipelines Inc., 2017 SCC 41, [2017]
1 S.C.R. 1099, the Supreme Court found that the
Chippewas of the Thames were given an adequate op-
portunity to participate in the decision-making process
of the Board (reasons, paragraph 51). This finding was
supported by the Court’s enumeration of the following
facts: the Board held an oral hearing; provided early no-
tice of the hearing process to affected Indigenous groups
and sought their formal participation; granted intervener
status to the Chippewas of the Thames; provided partic-
ipant funding to allow the Chippewas of the Thames to
tender evidence and pose formal Information Requests
to the project proponent, to which they received written
responses; and permitted the Chippewas of the Thames
to make oral closing submissions. No right of oral
cross-examination was granted (reasons, paragraph 52),
yet the process provided an adequate right to participate.

[247] These decisions are of course not determinative
of the requirements of fairness in the present context.

[248] The relevant context is discussed by the Board in
its Ruling No. 14, which dealt with a motion requesting
that the hearing order be amended to include a phase for
oral cross-examination of witnesses. After quoting an ad-
ministrative law text to the effect that procedural fairness
is not a fixed concept, but rather is one that varies with
the context and the interest at stake, the Board wrote [at
pages 4-5]:

Board (1992), 80 Man. R. (2d) 241, [1992] 6 W.W.R. 35
(Q.B.); conf. par (1992), 83 Man. R. (2d) 305, [1992] M.J.
n° 608 (QL) (C.A.)). La cour de premiére instance a rejeté
la prétention de manquement a 1’équité parce que, [TRA-
DUCTION]| « dans le cadre d’instructions publiques ayant
des enjeux multiples et mettant en cause de nombreuses
parties, [les contre-interrogatoires] ont tendance a devenir
une arme lourde, voire dangereuse, susceptible de mener
au désordre et de faire trainer 1’affaire en longueur ».

[246] Dans la méme veine, dans ’arrét Chippewas
of the Thames First Nation c. Pipelines Enbridge inc.,
2017 CSC 41, [2017] 1 R.C.S. 1099, la Cour supréme
conclut que les Chippewas de la Thames se sont vu of-
frir une possibilité adéquate de participer au processus
décisionnel de I’Office (motifs, paragraphe 51). Cette
conclusion repose sur les faits suivants énumérés par
la Cour : I’Office a tenu une audience; il a informé au
préalable les groupes autochtones du processus et les a
invités a y participer formellement; il a accordé le statut
d’intervenant aux Chippewas de la Thames; il a fourni a
ces derniers de 1’aide financiére qui leur a permis de pré-
senter une preuve, de présenter de maniére formelle au
promoteur du projet des demandes de renseignements,
auxquelles ce dernier a répondu par écrit, et a permis aux
Chippewas de la Thames de présenter de vive voix des
observations finales. On ne leur a pas accordé le droit de
contre-interroger (motifs, paragraphe 52), mais le pro-
cessus leur a néanmoins assuré un droit de participation
adéquat.

[247] Ces décisions ne sont évidemment pas détermi-
nantes quant aux exigences en mati¢re d’équité dans le
présent contexte.

[248] L’Office traite du contexte pertinent dans sa dé-
cision n° 14, qui porte sur une requéte en modification
de I’ordonnance d’audience visant a solliciter le contre-
interrogatoire oral des témoins. Aprés avoir cité un ex-
trait d’un ouvrage de droit administratif suivant lequel la
notion d’équité procédurale n’a rien d’un concept fixe,
mais varie plut6t selon les circonstances et les intéréts en
jeu, I’Office écrit ce qui suit [aux pages 4 et 5] :
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Here, the context is that the Board will be making a rec-
ommendation to the Governor in Council. The recom-

Dans le cas qui nous occupe, le contexte est la présenta-
tion d’une recommandation de 1’Office au gouverneur en

mendation will take into account whether the pipeline

conseil quant a la question de savoir si le pipeline a un

is and will be required by the present and future public

caractére d’utilité publique tant pour le présent que pour

convenience and necessity. The Board’s recommendation

le futur. Cette recommandation est a plusieurs facettes,

will be polycentric in nature as it involves a wide variety

car elle tient compte d’une grande diversité de considé-

of considerations and interests. Persons directly affected
by the Application include Aboriginal communities, land
owners, governments, commercial interests, and other
stakeholders. The motion and several of the comments
in support of it appear to place significant reliance on the
potential credibility of witnesses. The Board notes that
this is not a criminal or civil trial. The Board’s hearing
also does not involve an issue of individual liberty. It is a
process for gathering and testing evidence for the Board’s
preparation, as an expert tribunal, of its recommenda-
tion to the Governor in Council about whether to issue
a certificate under section 52 of the NEB Act. The Board
will also be conducting an environmental assessment and
making a recommendation under CEAA 2012.

Hearing processes are designed individually and indepen-

rations et d’intéréts. Les groupes directement touchés par
la demande sont notamment les collectivités autochtones,
les propriétaires fonciers, les gouvernements, les inté-
réts commerciaux et les autres parties prenantes. Dans la
requéte et un certain nombre de commentaires a 1’appui,
on semble accorder une grande importance a la crédibilité
possible des témoins. L’Office fait observer qu’il ne s’agit
pas la d’un proces pénal ou civil. L’audience de I’Office
ne porte pas non plus sur une question de libertés indi-
viduelles. C’est plutdt un processus permettant a 1’Office
de recueillir et d’analyser des éléments de preuve pour
pouvoir préparer, en tant que tribunal spécialisé, une re-
commandation au gouverneur en conseil en vue de la déli-
vrance ou non d’un certificat aux termes de ’article 52
de la Loi. L’Office doit aussi procéder a une évaluation
environnementale et produire une recommandation dans
le cadre de la LCEE 2012.

L’Office congoit individuellement et indépendamment ses

dently by the Board based on the specific circumstances

processus d’audience en se fondant sur les circonstances

of the application. Each process is designed to provide for
a fair hearing, but the processes are not necessarily the
same. For this Application, the Hearing Order provides
two opportunities to ask written information requests.
There is also an opportunity to file written evidence,
and to provide both written and oral final argument. For
Aboriginal groups that also wish to present Aboriginal
traditional evidence orally, there is an opportunity to do
this.

Regarding the nature of the statutory scheme, section 8 of

de la demande. Chaque processus est congu pour per-
mettre une audience équitable, mais les processus ne sont
pas nécessairement les mémes. Dans le cas de cette de-
mande, 1’ordonnance d’audience prévoit deux occasions
de solliciter des renseignements par écrit. Elle prévoit
également la possibilité de déposer par voie de mémoires
et de présenter une plaidoirie finale de vive voix ou par
écrit. Pour les groupes autochtones qui désirent présenter
un témoignage traditionnel verbalement, cette possibilité
existe aussi.

En ce qui concerne la nature des prescriptions, 1’article

the NEB Act authorizes the Board to make rules about the

8 de la Loi autorise [I’Office] a établir des régles de

conduct of hearings before the Board. The Rules provide

conduite des audiences devant lui. Les Régles disent

that public hearings may be oral or written, as determined

que les audiences publiques peuvent étre orales ou sur

by the Board. The Board has previously held fully written

mémoires selon ce que détermine I’Office. Par le passé,

hearings for section 52 oil and gas pipeline applications.

I’Office a tenu des audiences entiérement sur mémoires

Hearings can also be oral, with significant written compo-
nents, as is the case here. In addition to the hearing pro-
cedures set out in the Rules, the Board makes rules about
hearing procedures in its Hearing Order and associated
rulings and bulletins.

dans le cas des demandes relatives aux oléoducs et aux

gazoducs aux termes de I’article 52. 11 se peut aussi que
des audiences soient orales avec d’importants volets sur
mémoires comme dans le présent cas. En plus des procé-
dures d’audience que prévoient les Regles, 1’Office décide
des procédures a suivre dans ses ordonnances d’audience
et les décisions et bulletins qui y sont liés.

[...]
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Additional legislative requirements for the Board’s public

On peut trouver d’autres exigences 1égislatives appli-

hearings are found in subsection 11(4) of the NEB Act,

cables aux audiences publiques de 1’Office au para-

which requires that applications before the Board are to

graphe 11(4) de la Loi, qui prévoit que « I’Office tranche

be dealt with as expeditiously as the circumstances and

les demandes et procédures dont il est saisi le plus rapi-

considerations of fairness permit, and within the time

dement possible, compte tenu des circonstances et de

limit provided. This subsection of the NEB Act was added

I’équité, mais en tout état de cause dans le délai prévu

in 2012. For this Application, the legislated time limit,

sous le régime de la présente loi, le cas échéant ». Ce pa-

which is 15 months after the completeness determination

ragraphe a été ajouté en 2012. Pour la présente demande,

is made, is 2 July 2015.

As the legislative time limits are recent, there is no legit-
imate expectation as to the hearing procedures that will
be used to test the evidence. In this case, the Board has
provided notice about the procedures that will apply.

In the Board’s view, the legislation makes it clear that the
Board is master of its own procedure and can establish its

la date limite prescrite par la loi est le 2 juillet 2015 (soit

15 mois aprés que la demande est jugée compléte).

Comme les délais prescrits par la loi sont une exigence
récente, il n’y a aucune attente légitime pour ce qui est
des procédures d’audience devant permettre d’examiner
la preuve présentée. Dans le cas qui nous occupe, 1’Office
a donné avis des procédures a appliquer.

A son avis, le législateur a clairement dit qu’il est maitre

de sa propre procédure, c’est-a-dire qu’il peut décider de

own procedures for each public hearing with regard to the

la marche a suivre dans la conduite de chaque audience

conduct of hearings. This includes the authority to deter-

publique. Cela comprend le pouvoir d’établir la maniére

mine for a particular public hearing the manner in which

dont la preuve sera recue et examinée dans telle ou telle

evidence will be received and tested. In the circumstances

audience publique. Dans la présente audience ou on

of this hearing, where there are 400 intervenors and much

compte 400 intervenants et ou le gros de 1’information

of the information is technical in nature, the Board has de-

livrée est technique, 1’Office a jugé qu’il convenait de

termined that it is appropriate to test the evidence through

vérifier la preuve présentée sur mémoires. Toute la preuve

written processes. All written evidence submitted will be
subject to written questioning by up to 400 parties, and
the Board. [Underlining added; footnotes omitted.]

[249] Further aspects of the relevant context are dis-

cussed in the Board’s final report, at page 4:

For the Board’s review of the Project application, the
hearing had significant written processes as well as oral
components. With the exception of oral traditional evi-
dence described below, evidence was presented in writ-
ing, and testing of that evidence was carried out through
written questions, known as Information Requests (IRs).
Intervenors submitted over 15,000 questions to Trans
Mountain over two major rounds of IRs. Hundreds of
other questions were asked in six additional rounds of IRs
on specific evidence. If an intervenor believed that Trans

Mountain provided inadequate responses to its questions,
it could ask the Board to compel Trans Mountain to pro-
vide a more complete response. Trans Mountain could do
the same in respect of IRs it posed to intervenors on their
evidence. There was also written questioning on various
additional evidence, including supplemental, replacement,
late and Trans Mountain’s reply evidence.

présentée par écrit sera aussi soumise a des questions
écrites par jusqu’a 400 intervenants et par I’Office méme.
[Non souligné dans I’original; renvois omis.]

[249] L’Office traite d’autres aspects pertinents du
contexte dans son rapport final, a la page 4 :

Enfin, dans le cadre de I’audience, I’Office a eu recours a
d’importants processus écrits et a des composantes pour
favoriser I’examen de la demande visant le projet. A I’ex-
ception de la preuve traditionnelle orale décrite plus loin,
les éléments de preuve ont été présentés par écrit et ont
été validés au moyen de questions écrites présentées sous
forme de demandes de renseignements. Les intervenants
ont présenté plus de 15 000 questions a Trans Mountain
au cours des deux grandes rondes de demandes de rensei-
gnements. Des centaines d’autres questions ont été posées
au cours de six rondes de demandes de renseignements
supplémentaires portant sur des éléments de preuve pré-
cis. Si un intervenant croyait que Trans Mountain avait

fourni des réponses inadéquates a ses questions, il pouvait

demander a I’Office de contraindre I’entreprise a fournir

une réponse plus compléte. Trans Mountain pouvait éga-
lement demander des précisions au sujet des demandes
de renseignements présentées aux intervenants a propos
de leurs éléments de preuve. Un interrogatoire écrit a été
déposé pour de nombreux éléments de preuve (éléments
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The Board decided, in its discretion in determining its

de preuve supplémentaires ou de remplacement, €léments
de preuve déposés tardivement et contre-preuve de Trans
Mountain).

L’Office, qui détermine la procédure d’audience a son gré,

hearing procedure, to allow testing of evidence by IRs

a décidé d’accepter la vérification de I’exactitude des élé-

and determined that there would not be cross examination

ments de preuve par voie de demandes de renseignements

in this hearing. The Board decided that, in the circum-

et de ne pas tenir de contre-interrogatoire dans le cadre de

stances of this hearing where there were 400 intervenors

I’audience. Compte tenu des quelque 400 intervenants qui

and legislated time limits, and taking into consideration

participeraient a I’audience, des délais prescrits par la Loi

the technical nature of the information to be examined, it

et de la nature technique des renseignements a examiner,

was appropriate to test the evidence through written pro-

I’Office a en effet jugé qu’il serait approprié de vérifier

cesses. In the final analysis, the written evidence submit-
ted was subjected to extensive written questioning by up
to 400 participants and the Board. The Board is satisfied
that the evidence was appropriately tested in its written
process and that its hearing was fair for all parties and met
natural justice requirements. [Underlining added; footnote
omitted. ]

[250] Having set out the context relevant to determin-
ing the content of the duty of fairness, and the Board’s
discussion of the context, the next step is to apply the
contextual factors enumerated in Baker to determine
whether the absence of oral cross-examination was in-
consistent with the participatory rights required by the
duty of fairness. The heart of this inquiry is directed
to whether the parties had a meaningful opportunity to
present their case fully and fairly.

[251] Applying the first Baker factor, the nature of the
Board’s decision is different from a judicial decision. The
Board is required to apply its expertise to the record be-
fore it in order to make recommendations about whether
the Project is and will be required by public convenience
and necessity, and whether the Project is likely to cause
significant adverse environmental effects that can or can-
not be justified in the circumstances. Each recommen-
dation requires the Board to consider a broad spectrum
of considerations and interests, many of which depend
on the Board’s discretion. For example, subsection 52(2)
of the National Energy Board Act requires the Board’s
recommendation to be based on “all considerations that
appear to it to be directly related to the pipeline and to
be relevant”. The Board’s environmental assessment is
to take into account “any other matter relevant to the

I’exactitude des éléments de preuve au moyen de proces-
sus écrits. Au cours de I’analyse définitive, les ¢léments
de preuve présentés par écrit ont fait I’objet d’une inter-
rogation écrite approfondie par 1’Office et jusqu’a 400
intervenants. L’Office est convaincu que I’exactitude de la
preuve a été vérifiée comme il se devait dans le cadre du
processus sur pieces et que I’audience a été équitable pour
tous les participants et qu’elle a été menée dans le respect
[de] la regle de justice naturelle. [Non souligné dans 1’ori-
ginal; renvoi omis. |

[250] La prochaine étape, une fois établi le contexte
pertinent a la détermination du contenu de I’obligation
d’équité et I’analyse qu’en fait I’Office, est d’appliquer
les facteurs contextuels énumérés dans 1’arrét Baker pour
décider si I’absence de contre-interrogatoire contrevenait
aux droits de participation qu’assure 1’obligation d’équité
procédurale. La question centrale de 1’analyse consiste a
savoir si les parties ont eu une occasion valable de présen-
ter leur point de vue completement et équitablement.

[251] Il ressort de 1’application du premier facteur de
I’arrét Baker que la décision de 1’Office n’est pas de la
méme nature qu’une décision judiciaire. L’Office est
tenu de faire appel a son expertise pour examiner le dos-
sier dont il est saisi et formuler des recommandations
quant a savoir si le projet est requis a des fins d’utilité
publique et s’il est susceptible d’entrainer des effets envi-
ronnementaux négatifs et importants qui sont justifiables
ou non dans les circonstances. Chaque recommandation
appelle I’Office a examiner un grand éventail de consi-
dérations et d’intéréts, sa marge d’appréciation étant a
cet égard appréciable. Par exemple, le paragraphe 52(2)
de la Loi sur I’Office national de |’énergie exige que
I’Office tienne compte, en faisant sa recommandation,
de « tous les facteurs qu’il estime directement liés au
pipeline et pertinents ». L’évaluation environnementale
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environmental assessment that the [Board] requires to be
taken into account” (paragraph 19(1)(j) of the Canadian
Environmental Assessment Act, 2012). The nature of the
decision points in favour of more relaxed requirements
under the duty of fairness.

[252] The statutory scheme also points to more re-
laxed requirements. The Board may determine that a
pipeline application be dealt with wholly in writing
(subsection 22(1), National Energy Board Rules of
Practice and Procedure, 1995). The Board is required
to deal with matters expeditiously, and within the legis-
lated time limit. When the hearing order providing for
Information Requests, not oral cross-examination, was
issued on April 2, 2014, the Board was required to de-
liver its report by July 2, 2015. In legislating this time
limit Parliament must be presumed to have contemplated
that pipeline approval projects could garner significant
public interest such that, as in this case, 400 parties suc-
cessfully applied for leave to intervene. One aspect of the
statutory scheme does point to a higher duty of fairness:
the legislation does not provide for a right of appeal (save
with leave on a question of law or jurisdiction). However,
as discussed at length above, the Board’s decision is sub-
ject to scrutiny in proceedings such as this.

[253] The importance of the decision is a factor that
points toward a heightened fairness requirement.

[254] For the reasons given by the Board, I do not see
any basis for a legitimate expectation that oral cross-
examination would be permitted. To the Board’s reasons
I would add that such an expectation would be contrary
to the Board’s right to determine that an application be
reviewed wholly in writing. While the Board did per-
mit oral cross-examination in its review of the Northern
Gateway Pipeline, in that case the Board’s report dis-
closes that intervener status was granted to 206 enti-
ties—roughly half the number of entities given intervener
status in this case.

de I’Office doit prendre en compte « tout autre ¢lément
utile a I’évaluation environnementale dont [1’Office]
peut exiger la prise en compte » (alinéa 19(1)j) de la Loi
canadienne sur [’évaluation environnementale (2012)).
La nature de la décision milite en faveur d’exigences
assouplies au titre de 1’obligation d’équité procédurale.

[252] Le régime législatif milite aussi en faveur d’exi-
gences assouplies. L’Office peut décider qu’une demande
de pipeline fera I’objet en tout ou en partie d’un examen
sur dossier (paragraphe 22(1) des Regles de pratique et
de procédure de [’Office national de [’énergie (1995)).
L’Office doit examiner rapidement les questions, dans les
délais prévus par la loi. Lorsque 1’ordonnance d’audience
— qui prévoyait la possibilité¢ de faire des demandes de
renseignements, et non de contre-interroger de vive voix
— a été rendue le 2 avril 2014, I’Office avait jusqu’au
2 juillet 2015 pour remettre son rapport. Pour prévoir
un tel délai, le législateur doit, peut-on présumer, avoir
envisagé la possibilité que des projets d’approbation de
pipeline suscitent un intérét public important comme en
I’espeéce, ou 400 parties ont obtenu 1’autorisation d’inter-
venir. Un des aspects du régime législatif milite en faveur
d’exigences élevées au titre de 1’obligation d’équité : la
loi ne prévoit pas de droit d’appel (sauf pour une ques-
tion de droit ou de compétence, et ce sur autorisation).
Toutefois, comme je I’explique longuement plus haut, la
décision de I’Office est soumise a un examen minutieux
dans des instances comme la présente.

[253] L’importance de la décision est un facteur qui
milite en faveur d’exigences ¢levées en maticre d’équité
procédurale.

[254] Pour les motifs donnés par 1I’Office, je ne vois
rien qui puisse fonder une attente légitime a un contre-
interrogatoire oral. Or, j’ajouterais qu’une telle attente
serait contraire au droit de I’Office de décider qu’une
demande soit entierement examinée sur dossier. L’Office
a effectivement permis un contre-interrogatoire oral dans
le cas du pipeline Northern Gateway, mais, selon le rap-
port de I’Office concernant ce projet, la qualité d’inter-
venant avait alors été accordée a 206 entités, soit environ
la moitié des entités en cause dans 1’affaire qui nous
occupe.
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[255] Finally, the Board’s choice of procedure, while
not determinative, must be given some respect, particu-
larly where the legislation gives the Board broad leeway
to choose its own procedure, and the Board has experi-
ence in deciding appropriate hearing procedures.

[256] Inote that when the Board rendered its decision on
the request that it reconsider Ruling No. 14 so as to allow
oral cross-examination, the applicants had received Trans
Mountain’s responses to their first round of Information
Requests; many had brought motions seeking fuller and
better answers. The Board ruled on the objections on
September 26, 2014. Therefore, the Board was well fa-
miliar with the applicants’ stated concerns, as is seen in
Ruling No. 51 when it declined to reconsider its earlier
ruling refusing to amend the hearing order to allow oral
cross-examination.

[257] Overall, while the importance of the decision
and the lack of a statutory appeal point to stricter re-
quirements under the duty of fairness, the other factors
point to more relaxed requirements. Balancing these fac-
tors, I conclude that the duty of fairness was significant.
Nevertheless, the duty of fairness was not breached by
the Board’s decisions not to allow oral cross-examination
and not to allow a full oral hearing. The Board’s proce-
dure did allow the applicants a meaningful opportunity to
present their cases fully and fairly.

[258] Finally on this issue, the Board allowed oral tra-
ditional Indigenous evidence because “Aboriginal people
have an oral tradition that cannot always be shared ade-
quately in writing.” (Ruling No. 14, page 5). With respect
to St6:16°s concerns about permitting oral questioning of
oral traditional evidence, the Board permitted “Aboriginal
groups [to] choose to answer any questions in writing or
orally, whichever is practical or appropriate by their de-
termination.” (Ruling No. 14, page 5). This is a complete
answer to the concerns of the St6:16.

[255] Enfin, le choix de procédure de I’Office n’est pas
déterminant, mais appelle un certain respect, surtout
lorsque la loi confére a ce dernier une grande latitude
quant au choix de sa propre procédure, et qu’il a de I’ex-
périence pour déterminer la procédure qui convient pour
I’audience.

[256] Je note que lorsque 1’Office a tranché la demande
en réexamen de la décision n° 14 visant a permettre les
contre-interrogatoires oraux, les demandeurs avaient
recu les réponses de Trans Mountain a leur premiére
série de demandes de renseignements. Nombreux sont
ceux qui avaient présenté des requétes sollicitant des
réponses plus complétes. L’Office a statué sur les objec-
tions le 26 septembre 2014. 11 connaissait donc bien les
préoccupations exprimées par les demandeurs, comme
on peut le voir dans la décision n° 51, dans laquelle il
refusait de revenir sur sa décision antérieure au terme de
laquelle il déclinait de modifier I’ordonnance d’audience
en vue d’autoriser des contre-interrogatoires oraux.

[257] Dans I’ensemble, bien que I’importance de la
décision et ’absence de droit d’appel prévu dans la loi
militent en faveur d’exigences plus strictes au titre de
I’obligation d’équité, les autres facteurs supposent des
exigences assouplies. Aprés une mise en balance de ces
facteurs, je conclus que 1’obligation d’équité était impor-
tante. Toutefois, les décisions de I’Office de ne pas per-
mettre de contre-interrogatoires oraux et des audiences
complétes ne violaient pas cette obligation. La procédure
de I’Office donnait bel et bien aux demandeurs une occa-
sion valable de présenter leur position complétement et
équitablement.

[258] Enfin, I’Office a permis la présentation d’une
preuve orale traditionnelle parce que « [1]es Autochtones
ont une tradition orale qu’ils ne peuvent pas toujours
bien faire connaitre par I’écriture » (décision n° 14,
page 5). Quant aux inquiétudes des St6:16’s au sujet d’un
contre-interrogatoire sur les témoignages traditionnels
oraux, I’Office a permis aux « groupes autochtones [de]
décider de répondre a toute question par écrit ou de vive
voix selon ce qu’ils jugent pratique ou approprié » (déci-
sion n° 14, page 6), ce qui répond entiérement aux préoc-
cupations des Sto:16.
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[259] 1 now turn to the next asserted breach of proce-
dural fairness.

(iv) Trans Mountain’s responses to the
Information Requests

[260] The City of Burnaby and Squamish argue that
Trans Mountain provided generic, incomplete answers to
the Information Requests and the Board failed in its duty
to compel further and better responses.

[261] During the oral hearing before this Court, Burnaby
reviewed in detail: Burnaby’s first Information Request
questioning Trans Mountain about its consideration of
alternatives to expanding the pipeline, tank facilities
and marine terminal in a major metropolitan area; Trans
Mountain’s response; the Board’s denial of Burnaby’s re-
quest for a fuller answer; Burnaby’s second Information
Request; Trans Mountain’s response; the Board’s denial
of Burnaby’s request for a fuller answer; the Board’s
first Information Request to Trans Mountain question-
ing alternative means of carrying out the Project; Trans
Mountain’s response; the Board’s second Information
Request; and, Trans Mountain’s response to the Board’s
second Information Request. Burnaby argues that Trans
Mountain provided significantly more information to the
Board than it did to Burnaby, but the information Trans
Mountain provided was still insufficient.

[262] Squamish made brief reference in oral argu-
ment to the Board’s failure to order fuller answers about
the Crown’s assessment of the strength of its claims to
Aboriginal rights and title.

[263] As can be seen from Burnaby’s oral submission,
it brought motions before the Board to compel better an-
swers in respect of both of Trans Mountain’s responses
to Burnaby’s Information Requests.

[264] 1 begin consideration of this issue by acknowl-
edging that most, but not all, of Burnaby’s requests for

[259] Passons a 1’élément suivant dans I’énumération
des manquements allégués a I’équité procédurale.

(iv) Les réponses de Trans Mountain aux de-
mandes de renseignements

[260] Burnaby et les Squamish font valoir que Trans
Mountain a donné des réponses générales et incomplétes
a leurs demandes de renseignements et que 1’Office a
manqué a son obligation de la contraindre a fournir des
réponses plus complétes.

[261] Au cours de la partie orale de I’instruction qui a
eu lieu devant cette Cour, Burnaby a repassé en détail : sa
premiére demande de renseignements a 1’intention de
Trans Mountain relativement a son examen de solutions
de rechange a I’agrandissement du pipeline, des réser-
voirs et des terminaux maritimes dans un grand centre
métropolitain; la réponse de Trans Mountain; le rejet, par
I’Office, de la demande de Burnaby visant 1’obtention
d’une réponse plus compléte; la seconde demande de ren-
seignements de Burnaby; la réponse de Trans Mountain;
le rejet, par 1’Office, de la demande de Burnaby visant
I’obtention d’une réponse plus compléte; la premicre
demande de renseignements présentée par 1’Office — sur
les autres moyens de réaliser le projet —; la réponse
de Trans Mountain; la seconde demande de rensei-
gnements de I’Office; la réponse de Trans Mountain a
cette demande. Burnaby soutient que Trans Mountain a
fourni beaucoup plus de renseignements a 1’Office qu’a
elle, mais que les renseignements fournis demeuraient
insuffisants.

[262] Dans leur plaidoirie, les Squamish ont fait allu-
sion au fait que 1’Office n’a pas ordonné de réponses
plus complétes au sujet de 1’évaluation, effectuée par la
Couronne, de la solidité de leurs revendications quant a
leurs droits et au titre ancestraux.

[263] Comme il ressort de sa plaidoirie, Burnaby a pré-
senté des requétes a 1’Office pour qu’il enjoigne a Trans
Mountain de fournir de meilleures réponses a ses deux
demandes de renseignements.

[264] Je commence I’examen de cette question en re-
connaissant que 1’Office a refusé la plupart des demandes
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fuller answers were denied by the Board. However, pro-
cedural fairness does not guarantee a completely suc-
cessful outcome. The Board did order some further and
better answers in respect of each motion. Burnaby must
prove more than just that the Board did not uphold all of
its objections.

[265] The Board’s reasons for declining to compel fur-
ther answers are found in two of the Board’s rulings:
Ruling No. 33 [Motions to compel full and adequate re-
sponses to the first round of intervenor information re-
quests, 26 September 2014] (A4 C4 H7) in respect of
the first round of Information Requests directed to Trans
Mountain by the interveners, and Ruling No. 63 [Motions
to compel full and adequate responses to the second round
of intervenor information requests (IRs), 27 April 2015]
(A4 K8 G4) in respect of the second round of the interven-
ers’ Information Requests. Each ruling was set out in the
form of a letter which attached an appendix. The appendix
listed each question included in the motions to compel,
organized by intervener, and provided “the primary rea-
son” the motion to compel was granted or denied. Each
ruling also provided in the body of the decision “overall
comments about the motions and the Board’s decision”
[Ruling No. 33, at page 2].

[266] The Board set out the test it applied when con-
sidering motions to compel in the following terms [at

page 2]:

... the Board looks at the relevance of the information
sought, its significance, and the reasonableness of the re-
quest. The Board balances these factors so as to satisfy the
purpose of the [Information Request] process, while pre-
venting an intervenor from engaging in a “fishing expedi-
tion” that could unfairly burden the applicant. [Footnote
omitted.]

[267] In its decision the Board also provided general in-
formation describing circumstances that led it to decline
to compel further answers. Of relevance are the follow-
ing two situations:

de Burnaby visant a obtenir des réponses plus complétes.
L’équité procédurale ne garantit toutefois pas un résul-
tat entierement positif. L’Office a ordonné, a 1’égard de
chaque requéte, des réponses plus complétes. Burnaby
ne peut pas se contenter de démontrer que 1’Office n’a
pas fait droit a toutes ses objections.

[265] Les motifs donnés par 1’Office a I’appui de son
refus de forcer des réponses plus détaillées sont consi-
gnés dans la décision n°® 33 [Requétes visant ['obligation
de fournir une réponse compléte et adéquate a la pre-
miere série de demandes de renseignements (DR), le 26
septembre 2014] (A4 C4 H7) — portant sur la premiére
série de demandes de renseignements que les interve-
nants ont adressées a Trans Mountain — et la décision
n° 63 [au sujet des requétes pour I’obtention de réponses
completes et safisfaisantes a la deuxieme série de de-
mandes de renseignements (DR) des intervenants, 27
avril 2015] (A4 K8 G4) — concernant la deuxiéme série.
Chaque décision revétait la forme d’une lettre a laquelle
était jointe une annexe, dans laquelle était énumérée
chaque question figurant dans la requéte de I’interve-
nant visant a forcer une réponse adéquate et fournissait
le « motif principal » pour lequel I’Office faisait droit
ou non a la requéte. Chaque décision comportait aussi
des remarques d’ordre général au sujet des requétes et la
décision de I’Office.

[266] L’Office a énoncé en ces termes le critére qu’il a
appliqué lors de I’examen des requétes visant a forcer
une réponse plus compléte [Décision n° 33, a la page 2] :

[...] ’Office [...] se penche sur la pertinence des rensei-
gnements demandés, leur signification et le caractére rai-
sonnable de la demande. L’Office pondére ces facteurs de
maniére a respecter le processus [de demande de rensei-
gnements], tout en empéchant les intervenants de procé-
der a un interrogatoire a I’aveuglette qui pourrait imposer
un fardeau injuste au demandeur. [Notes de bas de page
omise. ]

[267] Dans sa décision, I’Office a aussi fourni des ren-
seignements généraux décrivant les circonstances qui
I’ont mené a refuser de forcer des réponses plus détail-
lées. Les deux situations suivantes sont pertinentes :
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*  In some instances, Trans Mountain provided a full
answer to the question asked, but the intervener
disagreed with the answer. In these cases, rather
than seeking to compel a further answer, the Board
advised the interveners to file their own evidence
in response or to provide their views during final
argument.

*  In some cases, Trans Mountain may not have an-
swered all parts of an intervener’s Information
Request. However, in those cases where the Board
was of the view that the response provided suffi-
cient information and detail for the Board to con-
sider the application, the Board declined to compel
a further response.

[268] 1t is clear that the Board viewed Burnaby’s re-
quests for fuller answers about Trans Mountain’s consid-
eration and rejection of alternate locations for the marine
terminal to fall within the second situation described
above.

[269] The Board’s second Information Request to Trans
Mountain on this point was answered by Trans Mountain
on July 21, 2014, and its answer was served upon all of
the interveners. Therefore, the Board was aware of this re-
sponse when on September 26, 2014, it rejected Burnaby’s
motion in Ruling No. 33.

[270] That the Board found Trans Mountain’s answer
to its second Information Request to be sufficient is re-
flected in the Board’s report, where at pages 241 to 242
the Board relied on the content of Trans Mountain’s re-
sponse to its second Information Request to articulate
Trans Mountain’s consideration of the alternatives to the
Westridge Marine Terminal. At page 244 of the report,
the Board found Trans Mountain’s “alternative means
assessment” to be appropriate. The Board went on to ac-
knowledge Burnaby’s concern that Trans Mountain had
not provided an assessment of the risks, impacts and ef-
fects of the alternate marine terminal locations at Kitimat
or Roberts Bank. However, the Board [at page 244]
disagreed, finding that “Trans Mountain has provided
an adequate assessment, including consideration of the
technical, socio-economic and environmental effects, of
technically and economically feasible alternative marine
terminal locations.”

e Dans certains cas, Trans Mountain a fourni une
réponse compléte a la question, mais 1’interve-
nant la désapprouvait. Dans ces cas, plutdt que
d’ordonner une réponse plus détaillée, 1I’Office a
conseillé aux intervenants de déposer leur propre
preuve en réplique ou de donner leur point de vue
lors de leur plaidoirie finale.

*  Dans d’autres cas, Trans Mountain peut ne pas
avoir répondu a tous les volets de la demande de
renseignements de 1’intervenant. Toutefois, dans
ces cas, I’Office était d’avis que la réponse conte-
nait suffisamment de renseignements et de détails
pour lui permettre d’examiner la demande et a
donc refusé de forcer une réponse plus détaillée.

[268] 11 est manifeste que selon 1’Office les demandes
de Burnaby visant a obtenir des réponses plus complétes
de Trans Mountain a propos des autres sites qu’elle avait
envisagés pour le terminal maritime et rejetés relevaient
de la deuxiéme situation.

[269] Trans Mountain a répondu le 21 juillet 2014 a la
deuxi¢me demande de renseignements a cet égard de
I’Office, et cette réponse a été signifiée a tous les interve-
nants. Par conséquent, I’Office connaissait cette réponse
quand, le 26 septembre 2014, il a rejeté la requéte de
Burnaby dans la décision n°® 33.

[270] L’Office a conclu que la réponse de Trans
Mountain a sa deuxiéme demande de renseignements
était suffisante. C’est ce qui ressort de son rapport, aux
pages 249 et 250, ou il reprend la réponse donnée par
Trans Mountain a sa deuxiéme demande de renseigne-
ments pour décrire I’examen par Trans Mountain des so-
lutions de rechange au terminal maritime Westridge. A
la page 252 du rapport, I’Office a jugé adéquate I’« éva-
luation d’autres moyens » effectuée par Trans Mountain.
Il a ensuite pris acte de la préoccupation soulevée par
Burnaby, selon qui Trans Mountain n’avait pas produit
d’évaluation des risques, des répercussions et des effets
des emplacements du terminal maritime qui avaient
¢été envisagés a Kitimat ou a Roberts Bank. Toutefois,
I’Office ne partageait pas cette préoccupation, concluant
[a la page 252] que « Trans Mountain a fourni une évalua-
tion suffisante, et notamment [...] a tenu compte des ef-
fets techniques, socioéconomiques et environnementaux
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[271] Obviously, Burnaby disagrees with this assess-
ment. However, it has not demonstrated how the Board’s
conduct concerning Burnaby’s Information Requests
breached the requirements of procedural fairness. For
example, Burnaby has not pointed to evidence that con-
tradicted Trans Mountain’s stated reasons for rejecting
alternative marine terminal locations. Trans Mountain
stated that its assessment was based on feasibility of co-
incident marine and pipeline access, and technical, eco-
nomic and environmental considerations of the screened
alternative locations. Any demonstrated conflict in the
evidence on these points may have supported a finding
that meaningful participation required Trans Mountain to
provide more detailed information.

[272] In support of its submission concerning proce-
dural fairness Squamish pointed to a question it directed
to Natural Resources Canada. It asked whether that en-
tity had “assessed the strength of Squamish’s claim to
aboriginal rights in the area of the proposed Project” and
if so, to provide “that assessment and any material upon
which that assessment is based.”

[273] The response Squamish received to its Information
Request was:

The Crown has conducted preliminary depth of consul-
tation assessments for all Aboriginal groups, including
Squamish Nation, whose traditional territory intersects
with or is proximate to the proposed pipeline right of way,
marine terminal expansion and designated marine ship-
ping lanes. (Depth of consultation assessments consider
both potential impacts to rights and the strength of claim
to rights.) The Crown’s depth of consultation assessment
is iterative and is expected to evolve as the [Board] re-
view process unfolds and as Aboriginal groups submit
their evidence to the [Board] and engage in Phase III con-

d’autres emplacements réalisables sur les plans technique
et économique pour le terminus maritime ».

[271] De toute évidence, Burnaby ne souscrit pas a ce
point de vue. Elle n’a cependant pas démontré en quoi
la conduite de 1’Office a I’égard des demandes de ren-
seignements de Burnaby contrevenait a 1’équité procédu-
rale. Par exemple, Burnaby n’a pas indiqué les éléments
de preuve qui contredisaient les motifs donnés par Trans
Mountain pour rejeter les emplacements de rechange du
terminal maritime. Trans Mountain a déclaré que son
évaluation a cet égard reposait sur les possibilités d’ac-
cés maritime et pipelinier qui coincident ainsi que sur
des facteurs techniques, économiques et environnemen-
taux. Toute contradiction dans la preuve sur ces points
aurait peut-étre permis de conclure que Trans Mountain
devait fournir des renseignements plus détaillés pour
assurer une véritable participation.

[272] A P’appui de leur prétention concernant 1’équité
procédurale, les Squamish ont renvoyé a une question
qu’ils avaient posée a Ressources naturelles Canada
(RNCQ). Ils avaient demandé si RNC avait [TRADUCTION]
« évalué la solidité de la revendication des Squamish vi-
sant leurs droits ancestraux dans la région visée par projet
proposé » et, dans I’affirmative, de fournir [TRADUCTION]
« cette évaluation et tout document sur lequel celle-ci
reposait ».

[273] Les Squamish ont regu la réponse suivante a leur
demande de renseignements :

[TrabucTION] La Couronne a effectué des évaluations
préliminaires de I’ampleur des consultations pour tous
les groupes autochtones, y compris la Nation Squamish,
dont le territoire traditionnel soit touche 1’emprise pipeli-
niére proposée, I’agrandissement du terminal maritime et
les couloirs de navigation désignés soit se trouve a proxi-
mité de ces derniers. (Les évaluations de I’ampleur des
consultations tiennent compte a la fois des conséquences
possibles sur des droits et la solidité des revendications
visant ces droits.) L’évaluation de ’ampleur des consul-
tations par la Couronne est itérative et on s’attend a ce

sultations with the Crown. The Crown has assessed depth

qu’elle évolue au fil de I’examen [par 1’Office] et au fur

of consultation for the Squamish Nation as “high.” This

et a mesure que les groupes autochtones produiront leur

preliminary conclusion was filed into evidence [by the

preuve [a 1’Office] et participeront aux consultations de

Major Projects Management Office] on May 27, 2015.

I’étape 111 menées par la Couronne. La Couronne a déter-
miné que I’ampleur des consultations aupres de la Nation
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The starting point for these assessments is to work with
information the Crown has in hand, but Squamish Nation
is invited to provide information that they believe could
assist the Crown in understanding the nature and scope of
their rights. [Underlining added.]

[274] Squamish objected to the Board that its request
was only partly addressed, and requested that Natural
Resources Canada provide the material on which its as-
sessment was based.

[275] Inreply to Squamish’s motion to compel a further
answer, Natural Resources Canada responded:

In the context of the current hearing process, it is the view
of [the Major Projects Management Office] that the further
information and records sought by Squamish Nation will
not be of assistance to the Panel in fulfilling its mandate.

However, the Crown will communicate with the Squamish
Nation in August 2015 to provide further information on
Phase III Crown consultation and the Crown’s approach to
considering adverse impacts of the Project on potential or
established Aboriginal and treaty rights. This forthcoming
correspondence will summarize the Crown’s understand-
ing of the strength of Squamish Nation’s claim for rights
and title.

[276] The Board denied Squamish’s request for a fuller
answer on the primary ground that the information
Squamish sought “would not contribute to the record in
any substantive way and, therefore, would not be ma-
terial to the Board’s assessment.”

[277] Given the mandate of the Board, the iterative na-
ture of the consultation process and the fact that direct
Crown consultation would take place in Phase III fol-
lowing the release of the Board’s report, Squamish has
not shown that it was a breach of procedural fairness for
the Board not to compel a fuller answer to its question.

Squamish était « grande ». Cette conclusion préliminaire
a été déposée en preuve [par le Bureau de gestion des
grands projets] le 27 mai 2015.

Le point de départ de ces évaluations est I’information
dont dispose la Couronne, mais la Nation Squamish est
invitée a fournir les renseignements qui, selon elle, pour-
raient aider la Couronne a comprendre la nature et 1’éten-
due de ses droits. [Non souligné dans 1’original.]

[274] Les Squamish ont fait valoir devant I’Office qu’on
a seulement répondu partiellement a leur demande et ont
demandé¢ que Ressources naturelles Canada fournisse les
documents sur lesquels elle s’est appuyée pour faire son
évaluation.

[275] En réponse a la requéte des Squamish visant a
forcer une réponse plus détaillée, Ressources naturelles
Canada a répondu ceci :

[TrRabpucTION] Dans le contexte du présent processus
d’audience, [le Bureau de gestion des grands projets] est
d’avis que les renseignements et dossiers supplémentaires
sollicités par la Nation Squamish n’aideront pas le comité
a s’acquitter de son mandat.

Toutefois, la Couronne communiquera avec la Nation
Squamish en aott 2015 pour lui fournir des renseigne-
ments supplémentaires sur 1’étape 111 des consultations de
la Couronne et lui expliquer la facon dont elle examinera
les effets négatifs du projet sur des droits ancestraux ou
issus de traités, potentiels ou établis. Cette prochaine cor-
respondance résumera la compréhension de la Couronne
quant a la solidité de la revendication relative aux droits
ancestraux et au titre ancestral de la Nation Squamish.

[276] L’Office a rejeté la demande des Squamish vi-
sant 1’obtention d’une réponse plus compléte pour le
motif principal que les renseignements sollicités par les
Squamish [TRADUCTION] « n’apporteraient rien de susbtan-
tiel au dossier et n’influeraient donc pas sur 1’évaluation
par I’Office ».

[277] Vu le mandat de 1’Office, la nature itérative du
processus de consultation et le fait que des consulta-
tions directes menées par la Couronne auraient licu a
I”étape 111, apres la publication du rapport de 1’Office, les
Squamish n’ont pas démontré que I’Office avait manqué
a I’équité procédurale en refusant d’ordonner la fourni-
ture d’une réponse plus compléte a leur question.
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(v) The asserted deferral and delegation of the
assessment of important information

[278] The City of Burnaby next argues that the Board
impermissibly deferred “the provision of critically im-
portant information to after the Report stage, and after
the [Governor in Council’s decision]” (memorandum of
fact and law, paragraph 164). Burnaby says that by doing
so, the Board acted contrary to the statutory regime and
breached the principle of delegatus non potest delegare.
At this point in its submissions, Burnaby did not suggest
what specific aspect of the statutory regime was contra-
vened, or how the Board or the Governor in Council im-
properly delegated their statutory responsibility. At this
stage, Burnaby deals with this as an issue of procedural
fairness. I deal with the statutory scheme argument com-
mencing at paragraph 322.

[279] Burnaby points to a number of issues where it
alleges that the Board failed to weigh the evidence and
expert opinions put before it. Burnaby says:

e It provided expert evidence that the Project
presents serious and unacceptable safety risks
to the neighbourhoods that are proximate to the
Burnaby Terminal as a result of fire, explosion and
boil-over, and that Trans Mountain had failed to
assess these risks.

e It established gaps in Trans Mountain’s geotech-
nical investigation of the tunnel option and a lack
of analysis of the feasibility of the tunnel option.

e It identified significant information gaps with re-
spect to the Westridge Marine Terminal, including
gaps concerning: the final design; spill risk; fire
risk; geotechnical risk; and, the ability to respond
to these risks.

e It adduced evidence that the available fire re-
sponse resources were inadequate.

(v) La prétention concernant le report et la dé-
légation de 1’évaluation de renseignements
importants

[278] Burnaby soutient ensuite que 1’Office a, de fagon
inacceptable, reporté [TRADUCTION] « la communica-
tion de renseignements cruciaux, pour qu’elle ait lieu
apres 1’étape du rapport et aprés [la décision du gouver-
neur en conseil] » (mémoire des faits et du droit, para-
graphe 164). Elle affirme que, ce faisant, I’Office a agi
contrairement au régime législatif et a violé le principe
selon lequel le délégué ne peut pas déléguer (delegatus
non potest delegare). A ce stade de ses observations,
Burnaby n’indique pas quel aspect précis du régime 1¢-
gislatif avait ét¢ enfreint ou comment 1’Office ou le gou-
verneur en conseil avaient irréguliérement délégué leur
responsabilité 1égale. Elle en traite comme une question
d’équité procédurale. J’examine 1’argument fondé sur le
régime législatif a partir du paragraphe 322.

[279] Burnaby renvoie a des exemples démontrant
selon elle que I’Office a omis d’apprécier la preuve et
les opinions d’expert qui lui avaient été présentées. Elle
affirme ce qui suit :

*  Elle a produit une preuve d’expert a I’effet que
le projet présente des risques graves et inaccep-
tables pour les quartiers a proximité du terminal
de Burnaby en cas d’incendie, d’explosion et de
débordement thermique, et Trans Mountain a
omis d’évaluer ces risques.

*  Elle a relevé des lacunes dans 1’enquéte géotech-
nique de Trans Mountain concernant 1’option du
tunnel. Selon elle, I’analyse de faisabilité du tun-
nel est également lacunaire.

*  Elle a relevé des lacunes importantes concernant
le terminal maritime Westridge, notamment la
conception finale, le risque de déversement, le
risque d’incendie, le risque géotechnique et la
mitigation des risques.

* Elle a fourni la preuve de I’insuffisance des res-
sources disponibles en cas d’incendie.
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e Itdemonstrated the risk to Simon Fraser University
following an incident at the Burnaby Terminal be-
cause of the tunnel’s proximity to the only evacua-
tion route from the University.

[280] Burnaby argues that the Board declined to com-
pel further information from Trans Mountain on these
points, and instead imposed conditions that required
Trans Mountain to do certain specified things in the fu-
ture. For example, the Board imposed conditions requir-
ing Trans Mountain to file with the Board for approval a
report to revise the terminal risk assessments, including
the Burnaby Terminal risk assessment, to include con-
sideration of the risks not assessed (Board Conditions 22
and 129). Board Condition 22 had to be met at least six
months before Trans Mountain commenced construction;
Condition 129 had to be met at least three months before
Trans Mountain applied to open each terminal. Burnaby
also notes that many conditions imposed by the Board
were not subject to subsequent Board approval.

[281] Burnaby argues that this process prevented mean-
ingful testing of information filed after the Board issued
its report recommending that the Project be approved.
Further, the Governor in Council did not have access to
the material to be filed in response to the Board’s con-
ditions when it made its determination of the public
interest.

[282] Underpinning these arguments is Burnaby’s as-
sertion that the “Board’s rulings deprived Burnaby of
the ability to review and assess the validity of the alter-
natives assessment (or to confirm that one was made)”
(memorandum of fact and law, paragraph 41).

[283] I can well understand Burnaby’s concern—the
consequence of a serious spill or explosion and fire in
a densely populated metropolitan area might be cata-
strophic. However, in my respectful view, Burnaby’s
understandable desire to be able to independently review
and assess the validity of the assessment of alternatives
to the expansion of the Westridge Marine Terminal, or
other matters that affect the City, is inconsistent with the

*  Elle a démontr¢ le risque pour I’Université Simon
Fraser en cas d’incident au terminal de Burnaby
en raison de la proximité du tunnel par rapport a
I’unique voie d’évacuation de I’institution.

[280] Burnaby fait valoir que I’Office a refusé de
contraindre Trans Mountain a produire un complément de
renseignements sur ces questions, et lui a plutét imposé
des conditions 1’obligeant a certaines choses pour 1’ave-
nir. Par exemple, I’Office 1’a enjoint a déposer devant lui,
pour approbation, un rapport contenant une révision des
évaluations du risque des terminaux, y compris du termi-
nal de Burnaby, dont un examen des risques non évalués
(conditions 22 et 129 de 1’Office). Trans Mountain était
tenue de satisfaire a la condition 22 au moins six mois
avant le début des travaux et, dans le cas de la condi-
tion 129, au moins trois mois avant que Trans Mountain
présente sa demande d’autorisation de mise en service a
I’égard de chaque terminal. Burnaby note aussi que de
nombreuses conditions imposées par 1’Office n’ont pas
fait I’objet d’une approbation subséquente de la part de ce
dernier.

[281] Burnaby fait valoir que ce processus empéchait
une vérification efficace des renseignements déposés
apres la publication du rapport de I’Office recomman-
dant I’approbation du projet. De plus, lorsqu’il a tiré sa
conclusion au sujet de I’intérét public, le gouverneur en
conseil ne disposait pas des documents devant étre dépo-
sés en réponse aux conditions imposées par 1’Office.

[282] C’est I’affirmation de Burnaby selon laquelle [TRA-
pucTioN] « les décisions de 1’Office ont privé Burnaby de
la faculté d’examiner et d’évaluer la validité de 1’évalua-
tion des solutions de rechange (ou de confirmer qu’il y en
avait bel et bien eu une) » qui sous-tend ces prétentions
(mémoire des faits et du droit, paragraphe 41).

[283] Je peux comprendre la préoccupation de Burnaby
— la conséquence d’un déversement important ou d’une
explosion suivie d’un incendie dans une région métropo-
litaine densément peuplée pourrait étre catastrophique.
Toutefois, & mon humble avis, le désir compréhensible
de Burnaby d’étre autorisée a examiner et a évaluer
de fagon indépendante la validité de 1’évaluation des
solutions de rechange a I’agrandissement du terminal

2018 FCA 153 (CanLll)



[2019] 2 R.C.F.

TSLEIL-WAUTUTH NATION ¢. CANADA (PROCUREUR GENERAL) 105

regulatory scheme enacted by Parliament. Parliament
has vested in the Board the authority and responsibil-
ity to consider and then make recommendations to the
Governor in Council on matters of public interest; the
essence of the Board’s responsibility is to balance the
Project-related benefits against the Project-related bur-
dens and residual burdens, and to then make recommen-
dations to the Governor in Council. In this legislative
scheme, the Board is not required to facilitate an inter-
ested party’s independent review and assessment of a
project. It is not for this Court to opine on the appropri-
ateness of the policy expressed and implemented in the
National Energy Board Act. Rather, the Court’s role is to
apply the legislation as Parliament has enacted.

[284] The Supreme Court has recognized the Board’s
“expertise in the supervision and approval of federally
regulated pipeline projects” and described the Board to
be “particularly well positioned to assess the risks posed
by such projects”. The Supreme Court went on to note
the Board’s “broad jurisdiction to impose conditions
on proponents to mitigate those risks” and to acknowl-
edge that it is the Board’s “ongoing regulatory role in
the enforcement of safety measures [which] permits it
to oversee long-term compliance with such conditions”
(Chippewas of the Thames First Nation, paragraph 48).
While the Supreme Court was particularly focused on
the Board’s expertise in the context of its ability to assess
risks posed to Indigenous groups, the Board’s expertise
extends to the full range of risks inherent in the opera-
tion of a pipeline, including the risks raised by Burnaby.

[285] Burnaby’s submission must be assessed in the
light of the Board’s approval process. I will set out the
Board’s approval process at some length because of the
importance of this issue to the City of Burnaby and other
applicants.

[286] The Board described its approval process in
Section 1.3 of its report:

maritime Westridge, ou d’autres questions touchant la
municipalité, ne cadre pas avec le régime réglementaire
adopté par le législateur. Ce dernier a conféré a 1’Office
le pouvoir et la responsabilité d’examiner les questions
d’intérét public et de faire ensuite des recommandations
au gouverneur en conseil; la responsabilité de I’Office
consiste essentiellement a mettre en balance d’une part
les avantages du projet et d’autre part ses inconvénients,
notamment résiduels, et de faire des recommandations
au gouverneur en conseil. Ce cadre 1égislatif n’oblige
pas I’Office a faciliter la tenue d’un examen et d’une
¢évaluation indépendants du projet par une partie inté-
ressée. Il n’appartient pas a notre Cour de se prononcer
sur le bien-fond¢ de la politique énoncée dans la Loi sur
["Office national de |’énergie. Le r6le de la Cour consiste
plutot a appliquer les mesures 1égislatives telles qu’elles
ont été adoptées.

[284] La Cour supréme reconnait « 1’expertise [que
I’Office] posséde en ce qui concerne la surveillance et
I’approbation de projets de pipeline réglementés par le
fédéral » et affirme que 1’Office est « particuliérement
bien placé pour évaluer les risques que posent des pro-
jets de cette nature ». Elle ajoute que I’Office dispose
de « vastes pouvoirs I’habilitant a imposer aux promo-
teurs des conditions en vue d’atténuer de tels risques »
et indique que « le role permanent qu’il joue en tant
qu’organisme de réglementation en ce qui concerne
I’application de mesures de sécurité lui permet de veiller
au respect a long terme de ces conditions » (Chippewas
of the Thames First Nation, paragraphe 48). Certes, la
Cour supréme mentionne particuliérement 1’expertise
de I’Office pour ce qui est d’évaluer les risques pour les
groupes autochtones, mais cette expertise s’étend a la
panoplie compléte de risques inhérents a I’exploitation
d’un pipeline, y compris ceux soulevés par Burnaby.

[285] L’argument de Burnaby doit étre évalué a la lu-
micre du processus d’approbation de 1’Office. J’expose
de fagon assez détaillée ce processus étant donné 1’im-
portance de cette question pour Burnaby et d’autres
demandeurs.

[286] L’Office décrit son processus d’approbation a la
section 1.3 de son rapport :
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1.3 The Project application stage — codes, commit-
ments and conditions

Trans Mountain’s Application was filed while the Project
was at an initial phase of the regulatory lifecycle, as is typ-
ical of applications under section 52 of the NEB Act. As
set out in the Board’s Filing Manual, the Board requires a
broad range of information when a section 52 application
is filed. At the end of the hearing, the level of informa-
tion available to the Board must be sufficient to allow it to

1.3 Etape de la demande visant le projet : codes enga-
gements et conditiions

Trans Mountain a déposé sa demande au début du pro-
cessus réglementaire, comme c’est habituellement le cas
des demandes effectuées en vertu de I’article 52 de la
Loi. Comme le précise le Guide de dépot, I’Office exige
une vaste quantité de renseignements dans le cas des de-
mandes en vertu de I’article 52. A la fin d’une audience,

les renseignements mis a la disposition de 1’Office doivent

make a recommendation to the GIC that the Project is or

étre suffisants pour lui permettre de présenter une recom-

is not in the public interest. There also must be sufficient

mandation au gouverneur en conseil sur I’intérét public

information to allow the Board to draft conditions that

du projet. Les renseignements doivent également étre

would attach to any new and amended CPCNs, and other

suffisants pour permettre a 1’Office de rédiger des condi-

associated regulatory instruments (Instruments), should
the Project be approved by the GIC.

The Board does not require final information about every

tions relatives a un certificat d’intérét public et a d’autres

instruments réglementaires si le projet est approuvé par le
gouverneur en conseil.

L’Office n’a pas besoin des renseignements définitifs

technical detail during the application stage of the regula-

sur les détails techniques a 1’étape de la demande. Par

tory process. For example, much of the information filed

exemple, la plupart des renseignements présentés en lien

with respect to the engineering design would be at the

avec la conception technique sont d’ordre conceptuel ou

conceptual or preliminary level. Site-specific engineer-

[se rapportent a la phase de I’ingénierie préliminaire].

ing information would not be filed with the Board until

Les renseignements sur les aspects techniques propres

after the detailed routing is confirmed, which would be
one of the next steps in the regulatory process should the
Project be approved. Completion of the detailed design of
the project, as well as subsequent construction and opera-
tions, would have to comply with:

» the NEB Act, regulations, including the National
Energy Board Onshore Pipeline Regulations (OPR),
referenced standards and applicable codes;

+ the company’s conceptual design presented, and
commitments made in the Application and hearing
proceedings; and

 conditions which the Board considers necessary.

The Board may impose conditions requiring a company

au site n’ont pas a étre déposés aupres de 1’Office avant

la présentation du tracé détaillé, qui constitue 1’une des
étapes suivantes du processus réglementaire lorsqu’un
projet est approuvé. La conception détaillée du projet, la
construction et 1’exploitation doivent respecter les élé-
ments suivants :

* la Loi, des réglements, dont le Reglement de [’Office
national de ’énergie sur les pipelines terrestres (le
Reglement), les normes et les codes applicables;

* le modéle de conception présenté par 1’entreprise et
les engagements effectués au cours de la demande et
de I’audience;

« toute condition que 1’Office juge nécessaire.

L’Office peut exiger d’une entreprise qu’elle soumette

to submit detailed information for review (and in some

des renseignements détaillés a des fins d’examen (et

cases, for approval) by the Board before the company is

parfois d’approbation) avant de pouvoir commencer la

permitted to begin construction. Further information, such
as pressure testing results, could be required in future
leave to open applications before a company would be
permitted to begin pipeline operations. In compliance with
the OPR, a company is also required to fully develop an

construction. D’autres renseignements, comme les résul-
tats de tests de pression, peuvent étre exigés pour une
autorisation de mise en service avant qu’une entreprise
ait le droit de commencer 1’exploitation d’un pipeline.
Conformément au Reglement, une entreprise est égale-

emergency response plan prior to beginning operations. In

ment tenue d’élaborer un plan d’intervention d’urgence

some cases, the Board has imposed conditions with spe-

avant de commencer 1’exploitation d’un pipeline. Dans

cific requirements for the development, content and filing

certains cas, 1’Office impose des conditions qui com-

of the emergency response plan (see Table 1). This would

prennent des exigences précises quant a 1’élaboration, au

be filed and fully assessed at a condition compliance stage

contenu et au dépot du plan d’intervention d’urgence (voir
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once detailed routing is known. Because the detailed rout-
ing information is necessary to perform this assessment,

le tableau 1). Ces conditions sont déposées et évaluées en

profondeur a I’étape du respect des conditions, une fois

it would be premature to require a fully detailed emer-

le tracé détaillé connu. Etant donné que le tracé détaillé

gency response plan to be filed at the time of the project

est nécessaire pour procéder a 1’évaluation, demander le

application.

While the project application stage is important, as set out
in Chapter 3, there are further detailed plans, studies and
specifications that are required before the project can pro-
ceed. Some of these are subject to future Board approval,
and others are filed with the Board for information, dis-
closure, and/or future compliance enforcement purposes.
The Board’s recommendation on the project application is

not a final determination of all issues. While some hear-
ing participants requested the final detailed engineering

dépot d’un plan d’intervention d’urgence détaillé au mo-
ment de la demande visant un projet serait prématuré.

L’étape de la demande visant un projet est importante.
Toutefois, comme il est précisé au chapitre 3, d’autres
plans détaillés, études et devis sont exigés avant qu’un
projet puisse débuter. Certains de ces documents sont
assujettis a I’approbation de 1’Office, alors que d’autres
lui sont remis a des fins de renseignements, de déclaration
de I’information et d’application ultérieure de mesures
de conformité. La recommandation de 1’Office quant a la

demande visant un projet ne constitue pas une décision

or emergency response plans, the Board does not require

définitive concernant tous les éléments en jeu. Certains

further detailed information and final plans at this stage of

participants a I’audience ont demandé des renseignements

the regulatory lifecycle.

To set the context for its reasons for recommendation,
the Board finds it helpful to identify the fundamental
consideration used in reaching any section 52 determina-
tion. The overarching consideration for the Board’s pub-
lic interest determination at the application stage is: can

sur I’ingénierie de détail ou sur les plans d’interven-
tion d’urgence, mais I’Office n’avait pas besoin de plus

de renseignements détaillés a cette étape du processus

réglementaire.

Afin de bien définir le contexte quant aux motifs de sa
recommandation, I’Office considére qu’il est utile de cer-
ner 1’élément fondamental servant a déterminer quoi que
ce soit en vertu de Iarticle 52. Cet élément pour la déter-
mination de I’intérét public a 1’étape de la demande est

this pipeline be constructed, operated and maintained in a

le suivant : est-ce que ce pipeline peut-€tre [sic] construit,

safe manner. The Board found this to be the case. While
this initial consideration is fundamental, a finding that a

exploité et entretenu sans danger. L’Office a estimé que

c’était le cas. Méme s’il s’agit de 1’élément fondamental,

pipeline could be constructed, operated and maintained

cela ne signifie pas pour autant que, méme dans de telles

in a safe manner does not mean a pipeline is necessar-

circonstances, un pipeline est nécessairement dans 1’inté-

ily in the public interest as there are other considerations

rét public et pour en juger, 1’Office doit soupeser d’autres

that the Board must weigh, as discussed below. However,

facteurs, dont il sera question plus loin. Cependant, I’ana-

the analysis would go no further if the answer to this

lyse s’arréterait net si la réponse a la question fondamen-

fundamental question were answered in the negative, as

tale était négative, car un pipeline posant un danger ne

an unsafe pipeline can never be in the public interest.
[Underlining added; footnote omitted.]

sera jamais dans I’intérét public. [Non souligné dans 1’ori-
ginal; renvois omis.]
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[287] The Board went on to describe how projects are  [287] L’Office décrit ensuite, au chapitre 3, et particu-
regulated through their lifecycle in Chapter 3, particu-  liérement aux sections 3.1 a 3.5, la fagon dont sont régle-
larly in sections 3.1 to 3.5: mentés les projets au cours de leur cycle de vie :

3.0 Regulating through the Project lifecycle

The approval of a project, through issuance of one or
more Certificate of Public Convenience and Necessity
(CPCN) and/or orders incorporating applicable con-
ditions, forms just one phase in the Board’s lifecycle

3.0 Réglementation tout au long du cycle de vie du
projet

L’approbation d’un projet, par I’émission d’un certificat
ou de plusieurs certificats et/ou d’ordonnances compor-
tant les conditions applicables, n’est que I’'une des étapes

de la réglementation axée sur le cycle de vie de I’Office.

regulation. The Board’s public interest determination

L’établissement de la conformité a 1’intérét public re-

relies upon the subsequent execution of detailed design,

pose sur I’exécution subséquente de la conception, de la
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construction, operation, maintenance and, ultimately.

construction, de I’exploitation et, finalement, de la ces-

abandonment of a project in compliance with applica-

sation d’exploitation d’un projet en conformité avec les

ble codes, commitments and conditions, such as those

codes, les engagements et les conditions applicables, dont

discussed in Chapter 1. Throughout the lifecycle of an
approved project, as illustrated in Figure 4, the Board
holds the pipeline company accountable for meeting its
regulatory requirements in order to keep its pipelines and
facilities safe and secure, and protect people, property and
the environment. To accomplish this, the Board reviews
or assesses condition filings, tracks condition compliance,

des exemples ont été donnés précédemment. Comme le
montre la figure 4, tout au long du cycle de vie d’un projet
approuve, I’Office tient la société pipeliniére responsable
de satisfaire aux exigences réglementaires de fagon a tenir
ses pipelines et ses installations sécuritaires et a protéger

les personnes, les biens et I’environnement. A cette fin,

I’Office passe en revue et évalue les dépdts liés aux condi-

verifies compliance with regulatory requirements, and

tions, fait le suivi des conditions pour veiller a leur res-

employs appropriate enforcement measures where neces-

pect, vérifie la conformité aux exigences réglementaires,

sary to quickly and effectively obtain compliance, prevent

instaure au besoin des mesures de mise en application

harm, and deter future non-compliance.

After a project application is assessed and the Board
makes its section 52 recommendation (as described in
Chapter 2, section 2.1), the project cannot proceed until
and unless the Governor in Council approves the project
and directs the Board to issue the necessary CPCN. If
approved, the company would then prepare plans show-
ing the proposed detailed route of the pipeline and notify
landowners. A detailed route hearing may be required,

appropriées afin d’assurer rapidement et efficacement la

conformité, de prévenir les dommages et de dissuader les

futurs comportements non conformes.

Une fois que la demande relative au projet est évaluée et
que 1I’Office formule sa recommandation conformément
a l’article 52 (de la fagon décrite [au] chapitre 2, sec-
tion 2.1), le projet ne peut pas étre mis en ceuvre avant
et a moins que le gouverneur en conseil approuve le pro-
jet et ordonne a I’Office de délivrer le certificat d’utilité
publique nécessaire. Si le projet est approuvé, la société

doit préparer des plans indiquant le tracé détaillé projeté

subject to section 35 of the National Energy Board Act

du pipeline et doit aviser les propriétaires fonciers. Une

(NEB Act). The company would also proceed with the

audience sur le tracé détaillé pourrait étre nécessaire, sous

detailed design of the project and could be required to

réserve de ’article 35 de la Loi sur ['office national de

undertake additional studies, prepare plans or meet other

[’énergie (la Loi). La société devra aussi procéder a la

requirements pursuant to NEB conditions on any CPCN

conception détaillée du projet, et pourrait étre tenue de

or related NEB order. The company would be required
to comply with all conditions to move forward with its
project, prior to and during construction, and before
commencing operations. While NEB specialists would

mener des études supplémentaires, d’élaborer des plans

ou de satisfaire a d’autres exigences selon les conditions

de I’Office a I’égard de tout certificat d’utilité publique ou

de toute ordonnance connexe. La société devra se confor-

review all condition filings, those requiring approval of
the Board would require this approval before the project

could proceed.

Once construction is complete, the company would need
to apply for the Board’s permission (or “leave”) to open
the project and begin operations. While some conditions
may apply for the life of a pipeline, typically the majority
must be satisfied prior to beginning operations or within
the first few months or years of operation. However, the
company must continue to comply with the National
Energy Board Onshore Pipeline Regulations (OPR) and
other regulatory requirements to operate the pipeline
safely and protect the environment.

mer a toutes les conditions afin d’aller de I’avant avec
son projet, avant et pendant les travaux de construction
et avant le début de 1’exploitation. Méme si les spécia-
listes de I’Office passent en revue tous les dépots liés aux

conditions, celles qui requicrent I’approbation de 1’Office

doivent étre approuvées avant que le projet puisse étre

réalisé.

Une fois les travaux de construction achevés, la société
devra solliciter la permission de I’Office (ou 1’autorisa-
tion) pour mettre le projet en service et pour commencer
les activités d’exploitation. Méme si certaines conditions
peuvent s’appliquer tout au long de la durée de vie d’un
pipeline, la majorité d’entre elles doit habituellement étre
respectée avant le début des activités d’exploitation ou
dans les premiers mois ou premieres années de 1’exploita-
tion du pipeline. Toutefois, la société doit continuer de se
conformer au Réglement de I’Office national de [’énergie
sur les pipelines terrestres (le Réglement) et aux autres
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If the Project is approved, the Board would employ its

exigences réglementaires afin d’exploiter de fagon sécuri-
taire le pipeline et de protéger 1’environnement.

[...]

Si le projet est approuvé, 1’Office aura recours a sa dé-

established lifecycle compliance verification and enforce-

marche établie d’exécution et de vérification de la confor-

ment approach to hold Trans Mountain accountable for

mité afin que Trans Mountain soit tenue responsable de

implementing the proposed conditions and other regula-

mettre en ceuvre les conditions proposées et les autres exi-

tory requirements during construction, and the subsequent

gences réglementaires pendant la construction, 1’exploita-

operation and maintenance of the Project.

3.1 Condition compliance

If the Project is approved and Trans Mountain decides to
proceed, it would be required to comply with all condi-
tions that are included in the CPCNs and associated regu-
latory instruments (Instruments). The types of filings that
would be required to fulfill the conditions imposed on the
Project, if approved, are summarized in Table 4.

If the Project is approved, the Board would oversee condi-
tion compliance, make any necessary decisions respecting

tion et I’entretien ultérieur du projet.

3.1 Conformité aux conditions

Si le projet est approuvé et si Trans Mountain décide de
le réaliser, elle sera tenue de respecter toutes les condi-
tions assorties aux certificats d’utilité publique et instru-
ments. Le type de dépdts qui sera exigé pour remplir les
conditions imposées au projet d’agrandissement du réseau
de Trans Mountain, s’il est approuvé, est résumé dans le
tableau 4.

[...]

Si le projet est approuvé, 1’Office surveillera la confor-
mité aux conditions, prendra les décisions nécessaires

such conditions, and eventually determine, based on filed

relatives a ces conditions et déterminera éventuellement,

results of field testing, whether the Project could safely be

selon les résultats déposés des essais sur le terrain, s’il est

granted leave to open.

Documents filed by Trans Mountain on condition com-
pliance and related Board correspondence would be
available to the public on the NEB website. All condition

filings, whether or not they are for approval, would be re-

viewed and assessed to determine whether the company

has complied with the condition, and whether the filed

sécuritaire d’autoriser la mise en service du projet.

Les documents déposés par Trans Mountain sur la confor-
mité aux conditions ainsi que la correspondance connexe
échangée avec 1I’Office seront rendus publics dans le re-
gistre du projet dans le dépdt central des documents de
réglementation sur le site web de 1’Office. Tous les dépdts
liés aux conditions, qu’elles visent ou non 1’obtention de

information is acceptable within the context of regulatory

I’approbation, seront examinés et évalués afin de détermi-

requirements and standards, best practices, professional

ner si la société s’est conformée a la condition, et de déter-

judgement and the goals the condition sought to achieve.

miner si les renseignements déposés sont acceptables dans

If a condition is “for approval”, the company must receive

le contexte des exigences réglementaires, des normes, des

formal approval, by way of a Board letter, for the condi-

pratiques exemplaires, du jugement professionnel et des

tion to be fulfilled.

If a filing fails to fulfill the condition requirements or is
determined to be inadequate, the Board would request fur-
ther information or revisions from the company by a spec-
ified deadline, or may direct the company to undertake
additional steps to meet the goals that the condition was
set out to achieve.

objectifs que ladite condition cherche a atteindre. Si une
condition vise « 1’obtention de I’approbation », la société
doit obtenir, par voie de lettre de 1’Office, 1’approbation
officielle selon laquelle la condition est remplie.

Si un dépdt ne satisfait pas aux exigences liées a une
condition, ou qu’il est jugé inapproprié, 1’Office deman-
dera a la société qu’elle fournisse des renseignements
complémentaires ou qu’elle apporte des modifications
dans un délai déterminé; I’Office pourra aussi ordonner
a la société de prendre des mesures supplémentaires pour
parvenir au résultat escompté par la condition.
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3.2 Construction phase

During construction, the Board would require Trans

3.2 Etape de la construction

Pendant la construction, 1’Office exigerait de Trans

Mountain to have qualified inspectors onsite to oversee

Mountain qu’elle dispose sur place d’inspecteurs aux

construction activities. The Board would also conduct

compétences reconnues pour la supervision des travaux. Il

field inspections and other compliance verification activi-

meénerait lui-méme certaines inspections sur le terrain en

ties (as described in section 3.5) to confirm that construc-
tion activities meet the conditions of the Project approval
and other regulatory requirements, to observe whether the
company is implementing its own commitments and to
monitor the effectiveness of the measures taken to meet
the condition goals, and ensure worker and public safety
and protection of the environment.

3.3 Leave to open

If the Project is approved and constructed, the Board will
require Trans Mountain to also apply, under section 47
of the NEB Act, for leave to open the pipelines and most
related facilities. This is a further step that occurs after
conditions applicable to date have been met and the com-
pany wishes to begin operating its pipeline and facilities.
The Board reviews the company’s submissions for leave

to open, including the results of field pressure testing,

and may seek additional information from the company.

plus d’effectuer d’autres activités de vérification (décrites
ala section 3.5) afin de confirmer que les travaux en cours
répondent aux conditions d’approbation du projet et aux
autres exigences réglementaires, d’observer si la société
met en ceuvre ses propres engagements et de surveiller
I’efficacité des mesures prises de maniére a répondre aux
objectifs visés par les conditions, ainsi que d’assurer la
sécurité des travailleurs et du public de méme que la pro-
tection de I’environnement.

3.3 Autorisation de mise en service

Si le projet est approuvé et construit, I’Office exigera de
Trans Mountain qu’elle présente également, conformé-
ment a I’article 47 de la Loi, une demande d’autorisation
de mise en service du pipeline et de la plupart des instal-
lations connexes. Il s’agit la d’une étape supplémentaire a
franchir une fois que toutes les conditions applicables ont
été respectées au moment ou la société veut commencer a
utiliser les installations ou le pipeline. L’Office passe en
revue la demande d’autorisation de mise en service pré-

Before granting leave to open, the Board must be satis-

sentée par la société, y compris les résultats des essais

fied that the pipeline or facility has been constructed in

de pression sur le terrain, et peut alors chercher a obtenir

compliance with requirements and that it can be operated

un complément d’information. Avant d’accorder 1’auto-

safely. The Board can impose further terms and condi-

risation de mise en service, 1’Office doit avoir vérifié a

tions on a leave to open order, if needed. [Underlining
added; figures and tables omitted.]

[288] In Section 3.5 the Board set out its compliance

and enforcement programs noting that:

3.5 Compliance verification and enforcement

While all companies are subject to regulatory oversight,
some companies receive more than others. In other words,
high consequence facilities, challenging projects and
those companies who are not meeting the Board’s regu-
latory expectations and goals can expect to see the Board
more often than those companies and projects with rou-
tine operations.

sa satisfaction que la construction de I’installation ou du
pipeline était conforme aux exigences en vue d’une ex-
ploitation sécuritaire. Au besoin, I’Office peut imposer de
nouvelles conditions avant d’accorder une autorisation de
mise en service. [Non souligné dans 1’original; figures et
tableaux omis.]

[288] A la section 3.5, I’Office décrit ses programmes
de conformité et d’exécution, faisant observer que :

3.5 Vérification de la conformité et application

[...]

Toutes les sociétés sont soumises a un certain degré de
surveillance réglementaire, mais certaines font 1’objet
d’une surveillance plus étroite au besoin. Autrement dit,
des installations a haut risque, des projets présentant des
défis et des sociétés qui ne satisfont pas aux objectifs et
aux attentes réglementaires de I’Office doivent s’attendre
a voir celui-ci plus fréquemment que les autres sociétés et
les projets dont les activités sont routinieres.
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[289] No applicant challenged the accuracy of the
Board’s formulation of its approval process and subse-
quent compliance verification and enforcement approach.
The City of Burnaby has not shown how the Board’s
multi-step approval process is either procedurally unfair
or an improper delegation of authority. Implicit in the
Board’s imposition of a condition, such as a condition
requiring a revised risk assessment, or a condition requir-
ing information regarding tunnel location, construction
methods, and the like, is the Board’s expectation that the
condition may realistically be complied with, and that
compliance with the condition will allow the pipeline to
be constructed, operated and maintained in a safe manner.
Also implicit in the Board’s imposition of a condition is
its understanding of its ability to assess condition filings
(whether or not the condition requires formal approval),
and its ability to oversee compliance with its conditions.

[290] Transparency with respect to Trans Mountain’s
compliance with conditions is provided by the Board
publishing on its website all documents filed by Trans
Mountain relating to condition compliance and all re-
lated, responsive Board correspondence.

[291] As for the role of the Governor in Council in such
a tiered-approval process, the recitals to the Order in
Council show that the Board’s conditions were placed
before the Governor in Council. Therefore, the Governor
in Council must be seen to have been aware of the extent
of the matters left for future review by the Board, and to
have accepted the Board’s assessment and recommenda-
tion about the public interest on that basis.

(vi) Failing to provide adequate reasons
[292] The City of Burnaby next argues that the Board
erred by failing to provide sufficient reasons on the fol-
lowing issues:

a. alternative means of carrying out the Project;

b. risks relating to fire and spills (including seismic
risk);

c. the suitability of the Burnaby Mountain Tunnel;

[289] Aucun demandeur n’a remis en question 1’exac-
titude de la description par 1’Office de son processus
d’approbation et de vérification ultérieure de la confor-
mité et de 1’application des mesures. Burnaby n’a pas
démontré en quoi le processus d’approbation a plusieurs
étapes enfreint I’équité procédurale ou comporte une dé-
l1égation de pouvoir irréguliére. En imposant une condi-
tion — par exemple la révision de I’évaluation du risque
ou la communication de renseignements au sujet de
I’emplacement du tunnel, des méthodes de construction,
etc. — 1I’Office donne a entendre que la condition est
réaliste et que le respect de cette derniére permettra de
construire, d’exploiter et d’entretenir de fagon sécuritaire
le pipeline. Il donne aussi a entendre qu’il est en mesure
d’évaluer les dépots liés aux conditions imposées (que la
condition exige ou non une approbation formelle) et de
surveiller le respect de ses conditions.

[290] L’Office fait preuve de transparence quant au
respect des conditions par Trans Mountain en affichant
sur son site Web tous les documents déposés par cette
derniére a ce sujet ainsi que les réponses qu’il lui a
envoyeées.

[291] En ce qui concerne le réle du gouverneur en
conseil dans un tel processus d’approbation a plusieurs
niveaux, les attendus du décret démontrent que les condi-
tions imposées par 1’Office lui ont été présentées. Par
conséquent, le gouverneur en conseil est réputé connaitre
la portée des questions que 1’Office devra examiner ulté-
rieurement et avoir accepté, sur ce fondement, 1’évalua-
tion et la recommandation de 1’Office concernant I’ intérét
public.

(vi) Omission de fournir des motifs suffisants
[292] Burnaby fait ensuite valoir que 1’Office a com-
mis une erreur en fournissant des motifs insuffisants a
I’égard des questions suivantes :

a. les solutions de rechange pour le projet;

b. les risques en cas d’incendie, de déversement ou
de séisme;

c. le choix de percer un tunnel sous le mont
Burnaby;
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d. the protection of municipal water sources; and,

e. whether, and on what basis, the Project is in the
public interest.

[293] I begin my analysis by noting that the adequacy
of reasons is not a “stand-alone basis for quashing a de-
cision”. Rather, reasons are relevant to the overall as-
sessment of reasonableness. Further, reasons “must be
read together with the outcome and serve the purpose of
showing whether the result falls within a range of pos-
sible outcomes”. (Newfoundland and Labrador Nurses’
Union v. Newfoundland and Labrador (Treasury Board),
2011 SCC 62, [2011] 3 S.C.R. 708, at paragraph 14).

[294] This is consistent with the Court’s reasoning in
Dunsmuir where the Supreme Court explained the notion
of reasonableness review and spoke of the role reasons
play in reasonableness review [at paragraphs 47—48]:

Reasonableness is a deferential standard animated by
the principle that underlies the development of the two

d. la protection des sources d’eau municipales;

e. la question de savoir si le projet est dans 1’intérét
public, et, dans I’affirmative, en quoi il ’est.

[293] Je commence mon analyse en notant que I’insuf-
fisance des motifs ne permet pas « a elle seule de cas-
ser une décision ». Les motifs sont pertinents lorsqu’il
s’agit de décider si une décision est raisonnable dans son
ensemble. En outre, les motifs « doivent étre examinés
en corrélation avec le résultat et ils doivent permettre
de savoir si ce dernier fait partie des issues possibles »
(Newfoundland and Labrador Nurses’ Union c. Terre-
Neuve-et-Labrador (Conseil du Trésor), 2011 CSC 62,
[2011] 3 R.C.S. 708, paragraphe 14).

[294] Ces régles sont conformes au raisonnement ex-
posé dans I’arrét Dunsmuir, ot la Cour supréme explique
la notion du contréle au regard du caractére raisonnable
et explique le réle que jouent les motifs a cet égard [aux
paragraphes 47 et 48] :

La norme déférente du caractére raisonnable procéde
du principe a I’origine des deux normes antérieures de rai-

previous standards of reasonableness: certain questions

sonnabilité : certaines questions soumises aux tribunaux

that come before administrative tribunals do not lend

administratifs n’appellent pas une seule solution précise

themselves to one specific, particular result. Instead, they

mais peuvent plutét donner licu & un certain nombre de

may give rise to a number of possible, reasonable con-

conclusions raisonnables. Il est loisible au tribunal ad-

clusions. Tribunals have a margin of appreciation within

ministratif d’opter pour 1’une ou ’autre des différentes

the range of acceptable and rational solutions. A court
conducting a review for reasonableness inquires into the
qualities that make a decision reasonable, referring both
to the process of articulating the reasons and to outcomes.
In judicial review, reasonableness is concerned mostly

solutions rationnelles acceptables. La cour de révision
se demande des lors si la décision et sa justification
possedent les attributs de la raisonnabilité. Le caractére
raisonnable tient principalement a la justification de la dé-
cision, a la transparence et a I’intelligibilité du processus

with the existence of justification, transparency and in-

décisionnel, ainsi qu’a I’appartenance de la décision aux

telligibility within the decision-making process. But it is

issues possibles acceptables pouvant se justifier au regard

also concerned with whether the decision falls within a

des faits et du droit.

range of possible, acceptable outcomes which are defensi-
ble in respect of the facts and law.

The move towards a single reasonableness standard
does not pave the way for a more intrusive review by
courts and does not represent a return to pre-Southam
formalism. In this respect, the concept of deference, so
central to judicial review in administrative law, has per-
haps been insufficiently explored in the case law. What
does deference mean in this context? Deference is both
an attitude of the court and a requirement of the law of ju-
dicial review. It does not mean that courts are subservient
to the determinations of decision makers, or that courts

L’application d’une seule norme de raisonnabilité
n’ouvre pas la voie a une plus grande immixtion judi-
ciaire ni ne constitue un retour au formalisme d’avant
’arrét Southam. A cet égard, les décisions judiciaires
n’ont peut-&tre pas exploré suffisamment la notion de
déférence, si fondamentale au contrdle judiciaire en droit
administratif. Que faut-il entendre par déférence dans ce
contexte? C’est a la fois une attitude de la cour et une exi-
gence du droit régissant le contrdle judiciaire. Il ne s’en-
suit pas que les cours de justice doivent s’incliner devant
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must show blind reverence to their interpretations, or that
they may be content to pay lip service to the concept of
reasonableness review while in fact imposing their own
view. Rather, deference imports respect for the decision-
making process of adjudicative bodies with regard to both

les conclusions des décideurs ni qu’elles doivent respecter
aveuglément leurs interprétations. Elles ne peuvent pas
non plus invoquer la notion de raisonnabilité pour impo-
ser dans les faits leurs propres vues. La déférence suppose
plutdt le respect du processus décisionnel au regard des

the facts and the law. The notion of deference “is rooted

faits et du droit. Elle « repose en partie sur le respect des

in part in a respect for governmental decisions to create

décisions du gouvernement de constituer des organismes

administrative bodies with delegated powers” (Canada
(Attorney General) v. Mossop, [1993] 1 S.C.R. 554, at
p.- 596, per L’Heureux-Dubé J., dissenting). We agree
with David Dyzenhaus where he states that the concept
of “deference as respect” requires of the courts “not sub-

administratifs assortis de pouvoirs délégués » : (Canada
(Procureur général) c. Mossop, [1993] 1 R.C.S. 554,
p- 596, la juge L’Heureux-Dubé, dissidente). Nous conve-
nons avec David Dyzenhaus que la notion de [TRADUC-
TION] « retenue au sens de respect » n’exige pas de la

mission but a respectful attention to the reasons offered

cour de révision [TRADUCTION] « la soumission, mais une

or which could be offered in support of a decision”: “The
Politics of Deference: Judicial Review and Democracy”,
in M. Taggart, ed., The Province of Administrative Law
(1997), 279, at p. 286 (quoted with approval in Baker,
at para. 65, per L’Heureux-Dubé J.; Ryan, at para. 49).
[Underlining added.]

[295] Reasons need not include all of the relevant
arguments, statutory provisions or jurisprudence. A
decision-maker need not make an explicit finding on
each constituent element leading to the final conclusion.
Reasons are adequate if they allow the reviewing court to
understand why the decision-maker made its decision and
permit the reviewing court to determine whether the con-
clusion is within the range of acceptable outcomes.

[296] I now turn to consider Burnaby’s submissions in
the context of the Board’s reasons.

Alternative means of carrying out the Project

[297] Burnaby’s concern about alternative means of
carrying out the Project centers on the Board’s treatment
of alternative locations for the marine terminal. In sec-
tion 11.1.2 the Board dealt with the requirement imposed
by paragraph 19(1)(g) of the Canadian Environmental
Assessment Act, 2012 that an environmental assessment
of a designated project must take into account “alterna-
tive means of carrying out the designated project that are
technically and economically feasible”. The views of the
Board are expressed in this section on pages 244 through
245.

attention respectueuse aux motifs donnés ou qui pour-
raient étre donnés a ’appui d’une décision » : « The
Politics of Deference : Judicial Review and Democracy »,
dans M. Taggart, dir., The Province of Administrative
Law (1997), 279, p. 286 (cité avec approbation par la
juge L’Heureux-Dubé¢ dans ’arrét Baker, par. 65; Ryan,
par. 49). [Non souligné dans I’original.]

[295] Les motifs n’ont pas besoin de mentionner la tota-
lité des arguments pertinents, des dispositions législatives
ou de la jurisprudence. Le décideur n’est pas tenu de tirer
une conclusion explicite sur chaque élément constitutif
du raisonnement qui a mené a sa conclusion finale. Les
motifs sont suffisants s’ils permettent a la cour de révi-
sion de déterminer pourquoi le décideur a tranché comme
il I’a fait et si la conclusion fait partie des issues possibles
acceptables.

[296] Analysons les prétentions de Burnaby a la lumiére
des motifs de I’Office.

Solutions de rechange pour réaliser le projet

[297] La préoccupation de Burnaby quant aux autres
moyens de réaliser le projet porte sur I’examen, effec-
tué par I’Office, des emplacements de rechange pour le
terminal maritime. A la section 11.1.2, I’Office traite de
I’exigence, a I’alinéa 19(1)g) de la Loi sur [’évaluation
environnementale (2012), que 1’évaluation environne-
mentale d’un projet désigné prenne en compte « les solu-
tions de rechange réalisables sur les plans technique et
économique ». L’opinion de I’Office est exprimée dans
cette section aux pages 252 a 253.
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[298] Of particular relevance to Burnaby’s concern
are the first two paragraphs of the Board’s reasons [at
page 244 of the report]:

The Board finds that Trans Mountain's route selection
process, route selection criteria, and level of detail for its
alternative means assessment are appropriate. The Board
further finds that aligning the majority of the proposed
pipeline route alongside, and contiguous to, existing lin-
ear disturbances is reasonable, as this would minimize the
environmental and socio-economic impacts of the Project.

The Board acknowledges the concern raised by the City
of Burnaby that Trans Mountain did not provide an as-
sessment of the risks, impacts and effects of the alternate
marine terminal locations at Kitimat, B.C., or Roberts
Bank in Delta, B.C. The Board finds that Trans Mountain
has provided an adequate assessment, including consider-
ation of technical, socio-economic and environmental ef-
fects, of technically and economically feasible alternative
marine terminal locations.

[299] In my view, these reasons allowed the Governor
in Council and allow this Court to know why the Board
found Trans Mountain’s assessment of alternative means
to be adequate or appropriate—the Board accepted the
facts conveyed by Trans Mountain and found that these
facts provided an appropriately detailed consideration of
the alternative means. In my further view, the reasons,
when read with the record, also allow the Court to con-
sider whether the Board’s treatment of alternatives to the
Westridge Marine Terminal were so materially flawed that
the Board’s report was not a “report” that the Governor in
Council could rely upon. This is a substantive issue I deal
with below commencing at paragraph 322.

Assessment of risks

[300] Burnaby’s concerns about the assessment of
risks centre on the Burnaby Terminal risk assessment,
the Westridge Marine Terminal risk assessment, the
Emergency Fire Response plan and the evacuation of
Simon Fraser University.

[298] Les deux premiers paragraphes sont particuliére-
ment pertinents quant a la préoccupation de Burnaby [a
la page 252 du rapport] :

L’Office juge appropriés le mécanisme et les critéres de
sélection du tracé, ainsi que le niveau de détail, retenus
pour son évaluation d’autres moyens. L’ Office juge en
outre raisonnable aussi I’alignement de la majeure partie
du tracé pipelinier proposé dans [’axe des perturbations
linéaires existantes et contigués a celles-ci, car il réduit
au minimum les incidences environnementales et socioé-
conomiques éventuelles du projet.

L’Office prend acte de la préoccupation soulevée par la
Ville de Burnaby, qui a affirmé que Trans Mountain n’a
pas produit d’évaluation des risques, des répercussions
et des effets des emplacements de rechange du terminal
maritime a Kitimat (C.-B.) ou a Roberts Bank, a Delta
(C.-B.). L’Office juge que Trans Mountain a fourni une
évaluation suffisante, et notamment qu’elle a tenu compte
des effets techniques, socioéconomiques et environne-
mentaux d’autres emplacements réalisables sur les plans
technique et économique pour le terminus maritime.

[299] A mon avis, ces motifs permettaient au gouver-
neur en conseil — et permettent a notre Cour — de sa-
voir pourquoi I’Office avait conclu que 1’évaluation des
solutions de rechange par Trans Mountain était adéquate.
L’Office a accepté les faits présentés par cette derniére et
a conclu qu’ils exposaient de fagon suffisamment détail-
1ée les solutions de rechange. Je suis également d’avis
que les motifs, a la lumiére de I’ensemble du dossier,
permettent aussi a la Cour de décider si I’examen par
I’Office des solutions de rechange au terminal maritime
Westridge était vicié au point que le rapport de 1’Office
ne constituait pas un « rapport » en bonne et due forme
sur lequel pouvait se fonder le gouverneur en conseil.
Je traite ci-aprés de cette question de fond, a partir du
paragraphe 322.

Evaluation des risques

[300] Les préoccupations de Burnaby au sujet de 1’éva-
luation des risques ont trait a 1’évaluation des risques du
terminal de Burnaby et du terminal maritime Westridge,
ainsi qu’au plan d’intervention d’urgence en cas d’incen-
die et a I’évacuation de I’Université Simon Fraser.
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Burnaby Terminal

[301] The Board’s consideration of terminal expan-
sions generally is found in Section 6.4 of its report. The
Burnaby Terminal is discussed at pages 92 through 95 of
the Board’s report. After setting out the evidence, includ-
ing Burnaby’s evidence, at page 95 the Board expressed
its reasons on the Burnaby Terminal as follows:

The Burnaby Terminal is uphill of the neighborhood of
Forest Grove. An issue of potential concern is the possi-
bility, however remote, of a multiple-tank failure in a com-
mon impounding area exceeding the available secondary
containment capacity under certain conditions. The Board
would impose a condition requiring Trans Mountain to
demonstrate that the secondary containment system would
be capable of draining large spills away from Tank 96, 97
or 98 to the partial RI. Trans Mountain must also demon-
strate that the secondary containment system has the
capacity to contain a spill from a multiple-tank rupture
scenario (Condition 24).

The City of Burnaby and the City of Burnaby Fire
Department raised concerns about fire and safety risks
at the Burnaby Terminal following, in particular, those
associated with boil-overs. Trans Mountain claimed that
boil-over events are unlikely, yet did not quantify the risks
through rigorous analysis. The Board is of the view that a
complete assessment of risk requires consideration of the
cumulative risk from all tanks at a terminal. The Board
would impose conditions requiring Trans Mountain to re-
vise the terminal risk assessments, including the Burnaby
Terminal, to demonstrate how the mitigation measures will
reduce the risks to levels that are As Low As Reasonably
Practicable (ALARP) while complying with the Major
Industrial Accidents Council of Canada (MIACC) cri-
teria considering all tanks in each respective terminal
(Conditions 22 and 129).

[302] With respect to the geotechnical design, the Board
wrote at page 97:

The Board acknowledges the concerns of participants
regarding the preliminary nature of the geotechnical de-
sign evidence provided. However, the Board is of the view
that the design information and the level of detail pro-
vided by Trans Mountain with respect to the geotechnical
design for the Edmonton Terminal West Tank Area and
the Burnaby Terminal are sufficient for the Board at the
application stage. The Board notes that more extensive

Terminal de Burnaby

[301] L’analyse par I’Office portant sur 1’agrandisse-
ment des terminaux en général se trouve a la section 6.4
de son rapport. Il traite du terminal de Burnaby aux
pages 94 a 97. 1l expose la preuve, notamment celle pré-
sentée par Burnaby, et énonce en ces termes ses motifs
au sujet du terminal de Burnaby, a la page 97 :

Le terminal de Burnaby est en amont du secteur de
Forest Grove. Un sujet de préoccupation est la possibi-
lite, quelque éloignée quelle soit, d une rupture de réser-
voirs multiples dans une ZCR ou la capacité disponible
de confinement secondaire serait dépassée dans certaines
conditions. L’Office imposerait une condition en exigeant
de Trans Mountain qu’elle démontre que le systeme de
confinement secondaire serait capable de drainer un
déversement abondant du réservoir 96, 97 ou 98 en di-
rection de la ZER partielle. La société doit aussi démon-
trer que ce systéme est capable de retenir le déversement
dans un scénario de rupture de réservoirs multiples
(condition 24).

La Ville de Burnaby et son service des incendies ont sou-
levé des préoccupations au sujet des risques d'incendie et
des risques pour la sécurité au terminal de Burnaby, plus
particulierement a la suite d’'un débordement thermique
par bouillonnement. Trans Mountain a maintenu que
de tels événements étaient improbables sans chiffrer les
risques par une analyse rigoureuse. L’Olffice estime que,
dans une évaluation complete des risques, on se doit de
tenir compte du risque cumulatif pour tous les réservoirs
d’un terminal. Il imposerait des conditions en exigeant de
Trans Mountain qu’elle révise les évaluations de risques
des terminaux, dont celui de Burnaby, en vue de démon-
trer en quoi les mesures d’atténuation rameneraient les
risques au NBRF, tout en se conformant aux critéres du
CCAIM et en s attachant a ’ensemble des réservoirs de
chaque terminal (conditions 22 et 129).

[302] En ce qui concerne la conception géotechnique,
I’Office écrit ce qui suit a la page 99 :

L’Office prend acte des préoccupations exprimées par les
participants au sujet du caractere préliminaire des don-
nées de conception géotechnique présentées. Il est tou-
tefois d’avis que les données de conception et la finesse
descriptive de I'information livrée par Trans Mountain
sur la conception géotechnique de la ZSO du termi-
nal d’Edmonton et du terminal de Burnaby sont suffi-
santes pour qu’il puisse prendre une décision quant a la
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geotechnical work will be completed for the detailed engi-
neering and design phase of the Project.

With regard to the selection of Seismic Use Group
(SUG) for the design of the tanks, the Board notes that
Trans Mountain has not made a final determination.
Nevertheless, should the Project be approved, the Board
will verify that Trans Mountain's tanks have secondary
controls to prevent public exposure, in accordance with
SUG 1 design criteria, by way of Conditions 22, 24 and
129.

[303] In my view, these reasons adequately allow the

recommandation qu'il destine au gouverneur en conseil.
1l prend acte aussi qu’on poussera les travaux géotech-
niques a l’étape des études et de la conception détaillées.

[...]

En ce qui a trait au choix d'un code SUG pour la concep-
tion des réservoirs, il se rend compte par ailleurs que la
société n'a pas encore pris de décision définitive en la
matiere. 1l reste que, si le projet devait étre approuveé,
I"Office vérifierait si, pour les réservoirs de la société, il
existe un systeme de maitrise secondaire empéchant que
le public ne soit exposé, et ce, conformément aux critéres
de conception SUG I et conformément aux conditions 22,
24 et 129.

[303] A mon avis, ces motifs permettent & la Cour de
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Court to understand why the Board rejected Burnaby’s  comprendre pourquoi 1’Office a rejeté la preuve présen-
evidence and why it imposed the conditions it did. tée par Burnaby et imposé telles conditions.

Westridge Marine Terminal Terminal maritime Westridge

[304] The Board dealt with the Westridge Marine  [304] L’Office traite de 1’agrandissement du terminal
Terminal expansion in section 6.5 of its report. maritime Westridge a la section 6.5 de son rapport.

[305] The Board expressed its views at pages 100  [305] L’opinion de I’Office figure aux pages 102 a 104.

through 102. With respect to the design approach the  Quant au mode de conception, il écrit :

Board wrote:

Trans Mountain has committed to design, construct, and
operate the Westridge Marine Terminal (WMT) in ac-
cordance with applicable regulations, standards, codes
and industry best practices. The Board accepts Trans
Mountain s design approach, including Trans Mountain's
effort to eliminate two vapour recovery tanks in the ex-
panded WMT by modifying the vapour recovery technol-
0gy. The Board considers this to be a good approach for
eliminating potential spills and fire hazards. The Board
would impose Condition 21 requiring Trans Mountain to
provide its decision as well as its rationale to either retain
or eliminate the proposed relief tank.

[306] With respect to the geotechnical design, the Board
wrote:

The Board acknowledges the City of Burnaby s concern
regarding the level of detail of the geotechnical informa-
tion provided in the hearing for the Westridge Marine
Terminal (WMT) offshore facilities. However, the Board

Trans Mountain s’est engagée a concevoir, a construire
et a exploiter le TMW [terminal maritime Westbridge]
conformément aux reglements, normes et codes appli-
cables et aux meilleures pratiques de I'industrie. 1l ac-
cepte le mode de conception de la société et les efforts
consentis par celle-ci en vue de retrancher deux réser-
voirs a récupération de vapeur dans le TMW agrandi
grdce a une modification de la technologie de récupéra-
tion en question. 1l y voit une bonne approche en matiere
d’¢élimination des risques de déversement et des dangers
d’incendie. 1l imposerait la condition 21 en exigeant de
Trans Mountain qu elle lui présente avec justification sa
décision de conserver ou d’écarter le réservoir de détente
proposé.

[306] L’Office ajoute au sujet de la conception
géotechnique :

L’Office prend acte des préoccupations exprimées par
la Ville de Burnaby au sujet de la finesse descriptive de
l’information géotechnique présentée a |’audience dans
le cas des installations hors rivage du terminal maritime
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is of the view that Trans Mountain has demonstrated its
awareness of the requirements for the geotechnical design
of the offshore facilities and accepts Trans Mountain's
geotechnical design approach.

To confirm that soil conditions have been adequately as-
sessed for input to the final design of the WMT offshore
facilities, the Board would impose conditions requiring
Trans Mountain to file a final preliminary geotechnical
report for the design of the offshore facilities, and the
final design basis for the offshore pile foundation lay-
out once Trans Mountain has selected the pile design
(Conditions 34 and 83).

To verify the geotechnical design approach for the WMT
onshore facilities the Board would impose Condition 33
requiring Trans Mountain to file a preliminary geotech-
nical report for the onshore facilities prior to the com-
mencement of construction.

The Board would examine the geotechnical reports upon
receipt and advise Trans Mountain of any further require-
ments for the fulfilment of the above conditions prior to
the commencement of construction.

[307] I have previously dealt with Burnaby’s concern
with the Board’s failure to compel further and better in-
formation from Trans Mountain at the hearing stage, and
to instead impose conditions requiring Trans Mountain to
do certain things in future. Burnaby’s concerns relating
to the assessment of risks centre on this approach taken
by the Board. Burnaby has not demonstrated how the
Board’s reasons with respect to the Westridge Marine
Terminal risk assessment are inadequate.

Emergency fire response

[308] The Board responded to Burnaby’s concerns
about adequate resources to respond to a fire as follows at
page 156:

The Board shares concerns raised by the City of Burnaby
Fire Department and others about the need for adequate
resources to respond in the case of a fire. The Board finds
the 6-12 hour response time proposed by Trans Mountain
for industrial firefighting contractors to arrive on site
as inadequate, should they be needed immediately for a

Westridge. 1l estime cependant que Trans Mountain a
démontré connaitre les exigences de conception géotech-
nique de ces installations du TMW et il accepte la concep-
tion retenue par la société.

Pour bien vérifier que les conditions du sol ont conve-
nablement été évaluées aux fins de la conception finale
des installations hors rivage du TMW, il imposerait des
conditions en exigeant de Trans Mountain qu elle dépose
un rapport final d’évaluation géotechnique préliminaire
pour la conception de ces installations, ainsi qu'un plan
définitif de disposition des fondations sur pieux des ins-
tallations hors rivage apreés avoir adopté une conception
pour ces pieux (conditions 34 et 83).

Pour une vérification du mode de conception géotech-
nique des installations a terre du TMW, 1’Office impo-
serait la condition 33 en exigeant de Trans Mountain
qu’elle dépose un rapport d’évaluation géotechnique pré-
liminaire pour ces installations avant que ne débutent les
travaux de construction.

1l examinerait les rapports géotechniques a leur réception
et aviserait Trans Mountain de toute autre exigence quant
a l'application des conditions qui précédent avant que ne
débutent les travaux de construction.

[307] J’ai déja traité de la préoccupation de la municipa-
lit¢ de Burnaby au sujet du refus de I’Office d’enjoindre
a Trans Mountain de fournir une preuve plus compléte
a I’étape de I’instruction et de la décision de 1’Office
et d’imposer plutdt des conditions pour obliger Trans
Mountain a prendre certaines mesures a I’avenir. Les
préoccupations de la municipalité de Burnaby quant a
I’évaluation des risques concernent cette approche adop-
tée par I’Office. Burnaby n’a pas démontré en quoi sont
insuffisants les motifs de 1I’Office relatifs a 1’évaluation
des risques associés au terminal maritime Westridge.

Intervention d’urgence en cas d’incendie

[308] L’Office répond ainsi aux préoccupations de
Burnaby concernant les ressources disponibles en cas
d’incendie, a la page 159 :

L’Office partage les préoccupations exprimées par les
services d’incendie de la Ville de Burnaby et d’autres
parties au sujet du besoin de ressources adéquates pour
intervenir en cas d’incendie. L’ Olffice estime que le
temps d’arrivée sur les lieux de 6 a 12 heures proposé
par Trans Mountain pour les entrepreneurs industriels
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response to a fire at the Burnaby Terminal. The Board
would impose conditions requiring Trans Mountain to
complete a needs assessment with respect to the develop-
ment of appropriate firefighting capacity for a safe, timely,
and effective response to a fire at the Westridge Marine
Terminal (WMT) and at the Edmonton, Sumas, and
Burnaby Terminals. The conditions would require Trans
Mountain to assess and evaluate resources and equip-
ment to address fires, and a summary of consultation with
appropriate municipal authorities and first responders
that will help inform a Firefighting Capacity Framework
(Conditions 118 and 138).

[309] Again, Burnaby’s concern is not so much with re-
spect to the adequacy of the Board’s reasons, but rather
with the Board’s approach to dealing with Burnaby’s
concerns through the imposition of conditions—in this
case conditions that do not require formal Board ap-
proval. On this last point, the Board’s explanation of its
process for the review of conditions supports the con-
clusion that an inadequate response to a condition, even
a condition not requiring formal Board approval, would
be detected by the Board’s specialists. Further, the Board
oversees compliance with the conditions it imposes.

[310] In any event, I see no inadequacy in the Board’s
reasons.

Suitability of the Burnaby Mountain Tunnel

[311] The Board deals with the Burnaby Mountain
Tunnel in sections 6.2.2 and 6.2.3. The Board’s views, in
part, are expressed as follows at pages 81 and 82:

Regarding the City of Burnaby'’s concern with Trans
Mountain's geotechnical investigation, the Board is of the
view that the level of detail of the geotechnical investi-
gation for the tunnel option is sufficient for the purpose
of assessing the feasibility of constructing the tunnel. The
Board notes that a second phase of drilling is planned for
the development of construction plans at the tunnel por-
tals, and that additional surface boreholes or probe holes
could be drilled from the tunnel face during construc-
tion. The Board is of the view that both the tunnel and
street options are technically feasible, and accepts Trans

de lutte contre l’incendie est inadéquat, si leurs services
sont immédiatement requis en cas d’incendie au terminal
de Burnaby. L’ Office imposerait des conditions exigeant
que Trans Mountain effectue une évaluation des besoins
a l’égard de la création d’une capacité de lutte contre
l'incendie appropriée pour une intervention sécuritaire,
rapide et efficace en cas d’incendie au terminal maritime
Westridge et aux terminaux d’Edmonton, de Sumas et de
Burnaby. Les conditions exigeraient que Trans Mountain
évalue les ressources et |’équipement pour lutter contre
les incendies et un résumé des consultations avec les au-
torités municipales et les premiers intervenants pertinents
qui aidera a éclairer le cadre relatif a la capacité de lutte
contre les incendies (conditions 118 et 138).

[309] Répétons-le, les préoccupations de Burnaby ne
tiennent pas tant a 1’insuffisance des motifs de 1’Office
qu’a la fagon dont ce dernier a répondu a ses préoccupa-
tions en imposant des conditions — en 1’occurrence des
conditions qui n’exigent pas 1’approbation officielle de
I’Office. Sur ce dernier point, la Cour estime que I’expli-
cation de I’Office concernant son processus d’examen
des conditions permet de dire que le non-respect d’une
condition, méme une condition qui ne requiert pas I’ap-
probation officielle de 1I’Office, serait décelé par les spé-
cialistes de I’Office. De plus, I’Office assure le suivi des
conditions qu’il impose.

[310] Quoi qu’il en soit, je ne vois rien d’insuffisant
dans les motifs de I’Office.

Le bien-fondé du choix de percer un tunnel sous le mont
Burnaby

[311] L’Office traite du tunnel sous le mont Burnaby
aux sections 6.2.2 et 6.2.3. Son opinion est exposée aux
pages 83 et 84 :

Pour ce qui est des préoccupations exprimées par la Ville
de Burnaby au sujet des études géotechniques de Trans
Mountain, I’Olffice estime que les détails de I’étude géo-
technique de l’option du tunnel sont suffisants pour une
évaluation de la faisabilité de I’'aménagement d’un tel
tunnel. Il prend acte qu’une autre étape de forage est
prévue pour [’élaboration des plans de construction aux
extrémités du tunnel et que d’autres trous de fongcage ou
de sondage en surface seraient pratiqués en front de tun-
nel pendant les travaux de construction. Il pense que les
deux options sont techniquement faisables et il accepte la
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Mountain's proposal that the streets option be considered
as an alternative to the tunnel option.

The Board is not aware of the use of the concrete or grout-

filled tunnel installation method for other hydrocarbon
pipelines in Canada. The Board is concerned that damage
to the pipe or coating may occur during installation of the
pipelines or grouting, and that there will be limited ac-
cessibility for future maintenance and repairs. The Board
is also concerned that there may be voids or that cracks
could form in the grout. The Board would require Trans
Mountain to address these and other matters, including
excavation, pipe handing, backfilling, pressure testing,
cathodic protection, and leak detection, through the fulfill-
ment of Conditions 26, 27 and 28 on tunnel design, con-
struction, and operation.

The Board would impose Condition 29 regarding the
quality and quantity of waste rock from the tunnel and
Trans Mountain's plans for its disposal.

The Board would also impose Condition 143 requiring
Trans Mountain to conduct baseline inspections, including
in-line inspection surveys, of the new delivery pipelines in
accordance with the timelines and descriptions set out in
the condition. The Board is of the view that these inspec-
tions would aid in mitigating any manufacturing and con-
struction related defects, and in establishing re-inspection
intervals.

[312] Burnaby has not demonstrated how these reasons
are inadequate.

Protection of municipal water sources

[313] While Burnaby enumerated this as an issue on
which the Board gave inadequate reasons, Burnaby made
no submissions on this point and did not point to any par-
ticular section of the Board’s reasons said to be deficient.
In the absence of submissions on the point, Burnaby has
not demonstrated the reasons to be inadequate.

Public interest
[314] Again, while Burnaby enumerated this issue as

an issue on which the Board gave inadequate reasons,
Burnaby made no submissions on the point.

proposition de Trans Mountain avangant [’option des rues
comme solution de rechange a [’option du tunnel.

L’Office n’est conscient d’aucune utilisation de la mé-
thode proposée de remblayage au mortier ou au béton
imperméable pour des pipelines d’hydrocarbures au
Canada. 1l craint que le pipeline ou |'enrobage ne subisse
des dégats pendant ['installation des conduites ou leur
remblayage au mortier et que les lieux soient peu acces-
sibles a des fins d’entretien et de réparation. 1l craint
aussi que des cavités ou des fissures ne se forment dans
le mortier. 1l exigerait de Trans Mountain qu’elle étudie
ces questions et d’autres : excavation, manutention du
tubage, remblayage, essais de pression, protection catho-
dique, détection des fuites, etc. Cette exigence prendrait
la forme des conditions 26, 27 et 28 pour la conception,
la construction et l'exploitation du tunnel.

1l imposerait en outre la condition 29 au sujet de la qua-
lité des deblais rocheux du tunnel et des plans d’évacua-
tion de Trans Mountain.

1l énoncerait enfin la condition 143 en exigeant de la
société qu’elle fasse subir aux nouvelles canalisations
de livraison des inspections comparatives, dont des ins-
pections internes, respectant les délais et les descriptions
figurant dans la formulation de cette condition. 1l estime
que de telles inspections aideraient a atténuer tout défaut
de fabrication et de construction et a établir des inter-
valles de reprise d’inspection.

[312] Burnaby n’a pas démontré en quoi ces motifs sont
insuffisants.

Protection des sources d’eau municipales

[313] Burnaby a affirmé que les motifs de I’Office sur
cette question étaient insuffisants, mais elle n’a présenté
aucune observation a cet égard et n’a renvoyé a aucune
section en particulier qu’elle jugeait lacunaire. Vu 1’ab-
sence d’observations sur cette question, Burnaby n’a pas
démontré I’insuffisance des motifs.

Intérét public

[314] A nouveau, Burnaby soutient que les motifs de
I’Office sur cette question sont insuffisants, mais elle n’a
pas présenté d’observations a cet égard.
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[315] The Board’s finding with respect to public interest
is contained in Chapter 2 of the Board’s report where,
among other things, the Board described the respective
benefits and burdens of the Project and then balanced the
benefits and burdens in order to conclude that the Project
“is in the present and future public convenience and ne-
cessity, and in the Canadian public interest” [at page 18].
In the absence of submissions on the point, Burnaby has
not demonstrated the reasons to be inadequate.

(vii) Trans Mountain’s reply evidence

[316] At paragraph 71 of its memorandum of fact and
law, Tsleil-Waututh makes the bare assertion that the
Board “permitted [ Trans Mountain] to file improper reply
evidence”. While Tsleil-Waututh referenced in a footnote
its motion record filed in response to Trans Mountain’s
reply evidence, it did not make any submissions on how
the Board erred or how the reply evidence was improper.
Nor did Tsleil-Waututh reference the Board’s reasons is-
sued in response to its motion.

[317] Tsleil-Waututh argued before the Board that,
rather than testing Tsleil-Waututh’s evidence through
Information Requests, Trans Mountain filed extensive
new or supplementary evidence in reply. Tsleil-Waututh
alleged that the reply evidence was substantially im-
proper in nature. Tsleil-Waututh sought an order striking
portions of Trans Mountain’s reply evidence. In the al-
ternative Tsleil-Waututh sought, among other relief, an
order allowing it to issue Information Requests to Trans
Mountain about its reply evidence and allowing it to file
sur-reply evidence.

[318] The Board, in Ruling No. 96 [Notices of motion
regarding Trans Mountain s reply evidence, 8 October
2015], found that Trans Mountain’s reply evidence was
not improper. In response to the objections raised before
it, the Board found that:

*  Trans Mountain’s reply evidence was not evi-
dence that Trans Mountain ought to have brought

[315] La conclusion de I’Office au sujet de I’intérét pu-
blic se trouve au chapitre 2 de son rapport, ou il décrit
notamment les avantages et inconvénients du projet,
qu’il a ensuite mis en balance pour conclure que le projet
« est d’utilité publique, tant pour le présent que pour le
futur et dans I’intérét public canadien » [a la page 18].
Comme elle n’a pas présenté d’observations sur cette
question, Burnaby n’a pas démontré que les motifs sont
insuffisants.

(vii) Contre-preuve de Trans Mountain

[316] Au paragraphe 71 de leur mémoire des faits et
du droit, les Tsleil-Waututh se contentent d’affirmer que
I’Office [TRADUCTION] « a permis a [Trans Mountain] de
déposer une contre-preuve non appropri¢e ». Dans une
note de bas de page, les Tsleil-Waututh renvoient au dos-
sier de requéte déposé en réponse a la contre-preuve de
Trans Mountain, mais ils ne présentent aucune observa-
tion sur I’erreur qu’aurait commise 1’Office ni ne pré-
cisent en quoi la contre-preuve n’était pas appropriée. Ils
ne renvoient pas non plus aux motifs que 1’Office a ren-
dus en réponse a leur requéte.

[317] Les Tsleil-Waututh ont soutenu devant 1’Office
qu’au lieu de vérifier la preuve des Tsleil-Waututh au
moyen de demandes de renseignements, Trans Mountain
a produit en réponse de nombreux nouveaux ¢léments
de preuve. Ils affirment que la contre-preuve était essen-
tiellement inappropriée. Les Tsleil-Waututh sollicitent
une ordonnance radiant des parties de la contre-preuve
de Trans Mountain. Subsidiairement, ils sollicitent, entre
autres mesures, une ordonnance les autorisant a présen-
ter des demandes de renseignements a Trans Mountain
au sujet de sa contre-preuve et a déposer a leur tour une
contre-preuve.

[318] Dans la décision n® 96 [Avis de requéte au sujet
de la contre-preuve de Trans Mountain, 8 octobre 2015],
I’Office conclut que la contre-preuve de Trans Mountain
n’était pas inappropriée. En réponse aux objections sou-
levées, I’Office est d’avis que :

» La contre-preuve en cause ne constituait pas une
preuve que Trans Mountain aurait dii présenter
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forward as evidence-in-chief in order to meet its
onus.

*  Trans Mountain’s reply evidence was filed in re-
sponse to new evidence adduced by the interveners.

e Given the large volume of evidence filed by the
interveners, the length of Trans Mountain’s reply
evidence was not a sufficient basis on which to
find it to be improper.

*  To the extent that portions of the reply evidence
repeated evidence already presented, this caused
no prejudice to the interveners who had already
had an opportunity to test the evidence and re-
spond to it.

[319] The Board allowed Tsleil-Waututh to test the re-
ply evidence through one round of Information Requests.
The Board noted that the final argument stage was the
appropriate stage for interveners and Trans Mountain to
make submissions to the Board about the weight to be
given to the evidence.

[320] Tsleil-Waututh has not demonstrated any proce-
dural unfairness arising from the Board’s dismissal of
its motion to strike portions of Trans Mountain’s reply
evidence.

(viii)  Conclusion on procedural fairness

[321] For all the above reasons the applicants have not
demonstrated that the Board breached any duty of proce-
dural fairness.

(b) Did the Board fail to decide certain issues be-
fore recommending approval of the Project?

[322] Both Burnaby and Coldwater make submissions
on this issue. Additionally, Coldwater, Squamish and
Upper Nicola make submissions about the Board’s fail-
ure to decide certain issues in the context of the Crown’s

dans le cadre de sa preuve principale pour s’ac-
quitter du fardeau qui lui incombait.

e La contre-preuve de Trans Mountain a été dépo-
sée en réponse a de nouveaux éléments de preuve
produits par les intervenants.

e Comme la preuve déposée par les intervenants
¢tait volumineuse, la longueur de la contre-preuve
de Trans Mountain ne constituait pas un fonde-
ment suffisant pour emporter la conclusion selon
laquelle elle était inappropriée.

*  Dans la mesure ou la contre-preuve répétait cer-
tains éléments qui avaient déja été présentés, au-
cun préjudice n’en découlait pour les intervenants,
qui avaient déja eu I’occasion de vérifier la preuve
et d’y répondre.

[319] L’Office a permis aux Tsleil-Waututh de vérifier
la contre-preuve au moyen d’une série de demandes de
renseignements. Il a indiqué que I’étape de la plaidoirie
finale convenait pour la présentation des observations
des intervenants et de Trans Mountain au sujet du poids
qu’il convenait de donner a la preuve.

[320] Les Tsleil-Waututh n’ont démontré aucun man-
quement a I’équité procédurale découlant du rejet par
I’Office de leur requéte en radiation de certaines parties
de la contre-preuve de Trans Mountain.

(viii)  Conclusion sur 1’équité procédurale

[321] Pour tous les motifs susmentionnés, les deman-
deurs n’ont pas démontré que 1’Office a manqué de
quelque fagon que ce soit a son obligation d’équité
procédurale.

b) L’Office a-t-il omis de trancher certaines
questions avant de recommander 1’approba-
tion du projet?

[322] Tant Burnaby que les Coldwater ont présenté
des observations sur cette question. Les Coldwater, les
Squamish et les Upper Nicola ont aussi formulé des ob-
servations au sujet de 1’omission par 1’Office de trancher
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duty to consult. The latter submissions will be consid-
ered in the analysis of the adequacy of the Crown’s con-
sultation process.

[323] Burnaby’s and Coldwater’s submissions may be
summarized as follows.

[324] Burnaby raises two principal arguments: first, the
Board failed to consider and assess the risks and impacts
of the Project to Burnaby, instead deferring the collec-
tion of information relevant to the risks and impacts and
consideration of that information until after the decision
of the Governor in Council when Trans Mountain was
required to comply with the Board’s conditions; and,
second, the Board failed to consider alternative means of
carrying out the Project and their environmental effects.
Instead, contrary to paragraph 19(1)(g) of the Canadian
Environmental Assessment Act, 2012, the Board failed
to require Trans Mountain to include with its application
an assessment of the Project’s alternatives and failed to
require Trans Mountain to provide adequate answers in
response to Burnaby’s multiple Information Requests
about alternatives to the Project.

[325] With respect to the first error, Burnaby asserts that
it is a “basic principle of law that a tribunal or a court
must weigh and decide conflicting evidence. It cannot
defer determinations post-judgment” (Burnaby’s mem-
orandum of fact and law, paragraph 142). In breach of
this principle, the Board did not require Trans Mountain
to provide further evidence, nor did the Board weigh or
decide conflicting evidence. Instead, the Board deferred
assessment of critical issues by imposing a series of con-
ditions on Trans Mountain.

[326] With respect to the second error, Burnaby states
that Trans Mountain failed to provide evidence about al-
ternative routes and locations for portions of the Project,
including the Burnaby Terminal and the Westridge Marine
Terminal. Thus, Burnaby says the Board “had no demon-
strated basis on the record to decide” about preferred op-
tions or to decide that Trans Mountain used “criteria that
justify and demonstrate how the proposed option was

certaines questions eu égard a I’obligation de consulter
de la Couronne. Ces derniéres observations seront exa-
minées dans I’analyse du processus de consultation de la
Couronne.

[323] Les observations de Burnaby et des Coldwater
peuvent étre ainsi résumées.

[324] Burnaby souléve deux arguments principaux :
premiérement, I’Office n’a pas examiné et évalué les
risques et les incidences du projet pour elle, et a plutot
décidé qu’il recueillerait et examinerait les renseigne-
ments pertinents quant aux risques et incidences du pro-
jet aprés la décision du gouverneur en conseil, quand
Trans Mountain devrait satisfaire aux conditions de
I’Office; deuxiémement, I’Office n’a pas examiné les so-
lutions de rechange pour la réalisation du projet et leurs
effets environnementaux. Il a plutot, contrairement a
I’alinéa 19(1)g) de la Loi sur ['évaluation environnemen-
tale (2012), omis d’exiger que Trans Mountain joigne a
sa demande une évaluation d’autres moyens de réaliser
le projet et qu’elle fournisse des réponses adéquates aux
multiples demandes de renseignements de Burnaby au
sujet des solutions de rechange au projet.

[325] En ce qui concerne la premiére erreur, Burnaby
affirme qu’il existe [TRADUCTION] « un principe de droit
fondamental selon lequel le tribunal doit apprécier et
trancher la preuve contradictoire. Il ne peut pas déci-
der que certaines conclusions soient tirées aprés que le
jugement sera rendu » (mémoire des faits et du droit de
Burnaby, paragraphe 142). En contravention de ce prin-
cipe, I’Office n’a pas exigé que Trans Mountain fournisse
des ¢éléments de preuve supplémentaires et n’a pas appré-
cié et tranché la preuve contradictoire. Il a plutot reporté
I’évaluation de questions cruciales en imposant a Trans
Mountain une série de conditions.

[326] En ce qui concerne la deuxiéme erreur, Burnaby
déclare que Trans Mountain n’a présenté ni tracés ni em-
placements de rechange pour certaines parties du projet,
notamment pour le terminal de Burnaby et le terminal
maritime Westridge. Ainsi, Burnaby soutient que [TRA-
DUCTION] « le dossier n’offrait a I’Office aucun fondement
lui permettant de prendre une décision » sur les options a
privilégier ou de décider que Trans Mountain s’est servie
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selected and why it is the preferred option”. (Burnaby’s
memorandum of fact and law, paragraph 133).

[327] Coldwater asserts that contrary to para-
graph 19(1)(g) of the Canadian Environmental
Assessment Act, 2012, the Board failed to look at the
West Alternative as an alternative means of carrying
out the Project. Briefly stated, the West Alternative is
an alternative route for a segment of the new pipeline.
The approved route for this segment of the new pipeline
passes through the recharge zone of the aquifer that sup-
plies the sole source of drinking water for 90 percent of
the residents of the Coldwater Reserve and crosses two
creeks which are the only known, consistent sources of
water that feed the aquifer. The West Alternative is said
by Coldwater to pose the least apparent danger to the
aquifer.

[328] Trans Mountain responds that the Board consid-
ered the risks and impacts of the Project to Burnaby and
determined that there was sufficient evidence to con-
clude that the Project can be constructed, operated and
maintained in a safe manner. Further, it was reasonable
for the Board to implement conditions requiring Trans
Mountain to submit additional information for Board re-
view or approval throughout the life of the Project. This
Court’s role is not to reweigh evidence considered by the
Board.

[329] Trans Mountain notes that the proponent’s appli-
cation and the subsequent Board hearing represent the
process by which the Board collects enough informa-
tion to ensure that a project can be developed safely and
that its impacts are mitigated. At the end of the hearing,
the Board requires sufficient information to assess the
Project’s impacts, and whether the Project can be con-
structed, operated and maintained safely, and to draft
terms and conditions to attach to a certificate of pub-
lic convenience and necessity, should the Governor in
Council approve the Project. It follows that the Board
did not improperly defer its consideration of Project im-
pacts to the conditions.

de « critéres pour retenir I’option proposée et expliquer
comment et pourquoi elle est arrivée a ce choix » (mé-
moire des faits et du droit de Burnaby, paragraphe 133).

[327] Les Coldwater affirment que, contrairement a
I’alinéa 19(1)g) de la Loi canadienne sur I’évaluation
environnementale (2012), I’Office n’a pas considéré
I’option ouest comme solution de rechange pour réaliser
le projet. En bref, I’option ouest est un tracé de rechange
pour un segment du nouveau pipeline. Le tracé approuvé
pour ce segment du nouveau pipeline passe a travers une
zone d’alimentation de ’aquifére qui approvisionne la
seule source d’eau potable de 90 p. 100 de la population
de la réserve de Coldwater et traverse deux ruisseaux qui
sont les seules sources d’eau constantes et connues qui
alimentent 1’aquifére. L’option ouest semble, selon les
Coldwater, la moins dangereuse pour 1’aquifére.

[328] Trans Mountain répond que 1’Office a examiné
les risques et les conséquences du projet pour Burnaby
et était d’avis que la preuve était suffisante pour conclure
que le pipeline projeté pouvait étre construit, exploité et
entretenu de facon sécuritaire. De plus, il était raison-
nable de la part de I’Office d’imposer des conditions en
vue de forcer Trans Mountain a présenter des renseigne-
ments additionnels a I’Office, pour examen et approba-
tion pendant toute la durée du projet. Il n’appartient pas
a la Cour d’apprécier a nouveau la preuve examinée par
I’Office.

[329] Trans Mountain fait remarquer que la demande
du promoteur et le processus d’audience subséquent par
I’Office permet a ce dernier de recueillir suffisamment
d’information pour veiller a ce qu’un projet puisse étre
réalisé de fagon sécuritaire et a ce que ses incidences
soient atténuées. A la fin de ’audience, I’Office exige
suffisamment de renseignements pour évaluer les inci-
dences du projet et décider si le pipeline peut étre
construit, exploité et entretenu de fagon sécuritaire, et
pour rédiger les conditions devant étre jointes au certi-
ficat d’utilité publique, advenant 1’approbation du projet
par le gouverneur en conseil. Par conséquent, 1’Office
n’a pas irréguliérement reporté son examen des consé-
quences du projet a I’étape des conditions.
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[330] To the extent that some applicants suggest that
the Board acted contrary to the “precautionary principle”
Trans Mountain responds that the precautionary principle
must be applied with the corollary principle of “adaptive
management”. Adaptive management responds to the dif-
ficulty, or impossibility, of predicting all of the environ-
mental consequences of a project on the basis of existing
knowledge. Adaptive management permits a project with
uncertain, yet potentially adverse, environmental impacts
to proceed based on mitigation measures and adaptive
management techniques designed to identify and deal
with unforeseen effects (Canadian Parks and Wilderness
Society v. Canada (Minister of Canadian Heritage), 2003
FCA 197,[2003] 4 E.C. 672, at paragraph 24).

[331] With respect to the assessment of alternative
means, Trans Mountain notes that it presented evidence
that it had conducted a feasibility analysis of alterna-
tive locations to the Westridge Marine Terminal and the
Burnaby Terminal. Based on technical, economic and
environmental considerations Trans Mountain had elimi-
nated these options because of the significantly increased
costs and larger environmental impacts associated with
these alternatives.

[332] Trans Mountain also argues that it presented ev-
idence to confirm that its routing criteria followed the
existing pipeline alignment and other linear facilities
wherever possible. Additionally, it presented various
routing alternatives to the Board. Trans Mountain’s pre-
ferred corridor through Burnaby Mountain was devel-
oped in response to requests that it consider a trenchless
option through Burnaby Mountain (as opposed to rout-
ing the new pipeline through residential streets). Further,
while it had initially considered the West Alternative
route around the Coldwater Reserve, Trans Mountain re-
jected this alternative because it necessitated two cross-
ings of the Coldwater River and involved geo-technical
challenges and greater environmental disturbances.

[333] Based on the evidence before it, the Board found
that:

[330] Aux demandeurs qui soutiennent que I’Office a agi
de fagon contraire au « principe de précaution », Trans
Mountain répond que ce principe doit étre appliqué en
tandem avec celui, corollaire, de la « gestion adaptative ».
Ce dernier veut qu’il soit difficile, voire impossible, de
prédire toutes les conséquences environnementales d’un
projet sur le fondement des données connues. Moyennant
la prise de mesures d’atténuation et I’adoption de tech-
niques de gestion visant a déterminer et a gérer les effets
imprévus, la gestion adaptative permet de donner suite
a des projets dont les effets négatifs sur I’environne-
ment sont incertains, et potentiellement négatifs (Société
pour la protection des parcs et des sites naturels du
Canada c. Canada (Ministre du Patrimoine canadien),
2003 CAF 197,[2003] 4 C.F. 672, paragraphe 24).

[331] En ce qui concerne 1’évaluation des solutions de
rechange, Trans Mountain souligne qu’clle a présenté
la preuve a ’effet qu’elle avait effectué une analyse de
faisabilité des emplacements de rechange au terminal
maritime Westridge et au terminal de Burnaby. Sur le
fondement de considérations techniques, économiques
et environnementales, Trans Mountain a éliminé ces
options en raison des coftits beaucoup plus élevés et des
conséquences environnementales plus graves de ces so-
lutions de rechange.

[332] Trans Mountain fait aussi valoir qu’elle a présenté
une preuve confirmant que ses critéres régissant les tra-
cés suivaient, dans la mesure du possible, I’alignement
du pipeline existant et d’autres éléments linéaires. De
plus, elle a présenté divers autres tracés a 1’Office. Le
corridor qu’elle privilégie a travers le mont Burnaby a
¢été congu en réponse a des demandes I’invitant a exami-
ner la possibilité d’une solution sans tranchée traversant
le mont Burnaby (plut6t qu’un couloir pour le nouveau
pipeline qui suivrait des rues résidentielles). En outre,
bien qu’elle ait initialement envisagé 1’option ouest au-
tour de la réserve de Coldwater, Trans Mountain a rejeté
cette solution parce qu’elle nécessiterait deux franchis-
sements de la riviére Coldwater, comporterait des défis
d’ordre géotechnique et causerait des perturbations envi-
ronnementales plus importantes.

[333] Se fondant sur la preuve, I’Office tire les conclu-
sions suivantes :
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*  Trans Mountain provided an adequate assessment
of technically and economically feasible alterna-
tives, including alternative locations;

e the Burnaby Mountain corridor minimized Project
impacts and risks;

*  Trans Mountain’s route selection process and cri-
teria, and the level of detail it provided for its al-
ternative means assessment, were appropriate; and

* the Board imposed Condition 39 to deal with
Coldwater’s concerns regarding the aquifer. This
condition required Trans Mountain to file with the
Board, at least six months prior to commencing
construction between two specified points, a hydro-
geological report relating to Coldwater’s aquifer.
This report must describe, delineate and charac-
terize a number of things. For example, based on
the report’s quantification of the risks posed to the
groundwater supplies for the Coldwater Reserve,
the report [at page 433] must “describe proposed
measures to address identified risks, including
but not limited to considerations related to rout-
ing, project design, operational measures, or
monitoring”.

[334] Trans Mountain submits that while the applicants
disagree with the Board’s finding about the range of al-
ternatives, the Board has discretion to determine the
range of alternatives it must consider and it is not this
Court’s role to reweigh the Board’s assessment of the
facts.

(1) Did the Board fail to assess the risks and
impacts posed by the Project to Burnaby?

[335] At paragraphs 278 to 291, I dealt with Burnaby’s
argument that the Board breached the duty of procedural
fairness by deferring and delegating the assessment of
important information. This argument covers much of

*  Trans Mountain a fourni une évaluation adéquate
des solutions de rechange réalisables sur les plans
technique et économique, y compris des proposi-
tions d’autres emplacements;

e le corridor du mont Burnaby permet d’atténuer
les incidences et les risques du projet;

e les critéres et le processus de sélection du tracé
employés par Trans Mountain ainsi que les détails
fournis par elle dans son évaluation des solutions
de rechange étaient adéquats;

*  I’Office a imposé la condition 39 pour répondre
aux préoccupations des Coldwater concernant
I’aquifere. Aux termes de cette condition, Trans
Mountain doit déposer auprés de 1’Office, au
moins six mois avant le début de la construction
entre deux points donnés, un rapport hydrogéo-
logique sur I’aquifére des Coldwater. Ce rapport
doit décrire et délimiter de nombreux éléments.
Par exemple, sur le fondement de la quantifica-
tion des risques pour les réserves d’eau souter-
raine dans la réserve de Coldwater, le rapport [a
la page 449] doit « décrire, en fonction de 1’éva-
luation des risques, les mesures proposées, le cas
échéant, pour combler les lacunes, y compris
notamment les facteurs liés au tracé, a la concep-
tion du projet, aux mesures d’exploitation ou a la
surveillance ».

[334] Trans Mountain affirme que, s’il est vrai que
les demandeurs ne souscrivent pas a la conclusion de
I’Office sur I’étendue des solutions de rechange, 1’Office
peut, a sa discrétion, décider quelles solutions de re-
change il doit examiner et il n’appartient pas a la Cour
de procéder a nouveau a ’appréciation des faits effec-
tuée par I’Office.

(1) L’Office a-t-il omis d’évaluer les risques et
les incidences du projet pour Burnaby?

[335] Aux paragraphes 278 a 291, je traite de I’argu-
ment de Burnaby selon lequel 1’Office a manqué a son
obligation d’équité procédurale en reportant et en délé-
guant 1’évaluation de renseignements importants. La
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the same ground, except it is not couched in terms of
procedural fairness.

[336] The gist of Burnaby’s concern is reflected in its
argument that “[i]t is a basic principle of law that a tribu-
nal or court must weigh and decide conflicting evidence.
It cannot defer determinations post-judgment”.

[337] This submission is best considered in concrete
terms. The risks the Board is said not to have assessed
are the risks posed by the Burnaby Terminal, the tunnel
route through Burnaby Mountain, the Westridge Marine
Terminal, the lack of available emergency fire response
resources to respond to a fire at the Westridge Marine
and Burnaby terminals and, finally, the risk in relation
to the evacuation of Simon Fraser University follow-
ing an incident at the Burnaby Terminal. [llustrative of
Burnaby’s concerns is its specific and detailed argument
with respect to the assessment of the risk associated with
the Burnaby Terminal.

[338] With respect to the assessment of the risks asso-
ciated with the Burnaby Terminal, Burnaby points to the
report of its expert, Dr. Ivan Vince, which identified de-
ficiencies or information gaps in Trans Mountain’s risk
assessment for the Burnaby Terminal. A second report
prepared by Burnaby’s Deputy Fire Chief identified gaps
in Trans Mountain’s analysis of fire risks and fire response
capability.

[339] Burnaby acknowledges that the Board recognized
these gaps and deficiencies. Thus, it found that while
Trans Mountain claimed that boil-over events are un-
likely, Trans Mountain “did not quantify the risks through
a rigorous analysis” and that “a complete assessment of
risk requires consideration of the cumulative risk from all
tanks at a terminal”. Burnaby argues, however, that de-
spite recognizing this deficiency, the Board then failed
to require Trans Mountain to provide further information
and assessment prior to the issuance of the Board’s report.
Instead, the Board imposed conditions requiring Trans
Mountain to file for the Board’s approval a report revis-
ing the terminal risk assessments, including the Burnaby
Terminal risk assessment, and including consideration of

présente thése reprend en gros les mémes questions, sans
invoquer 1’équité procédurale.

[336] L’essentiel de la préoccupation de Burnaby res-
sort de sa prétention selon laquelle il existe [TRADUCTION]
« un principe de droit fondamental selon lequel le tri-
bunal doit apprécier et trancher la preuve contradictoire.
Il ne peut pas décider que certaines conclusions soient
tirées apres le jugement ».

[337] L’examen de cette prétention se fait plus facile-
ment si on la traduit en termes concrets. Les risques que
I’on reproche a I’Office d’avoir négligés sont ceux que
présente le terminal de Burnaby, le tunnel a travers le
mont Burnaby, le terminal maritime Westridge, le manque
de ressources pour une intervention d’urgence en cas
d’incendie au terminal maritime Westridge et au termi-
nal de Burnaby et, enfin, le risque relatif a I’évacuation
de I’Université Simon Fraser a la suite d’un incident au
terminal de Burnaby. L’argument précis et détaillé concer-
nant 1’évaluation des risques associés au terminal de
Burnaby illustre bien les préoccupations de cette ville.

[338] Pour ce qui est de I’évaluation des risques associés
au terminal de Burnaby effectuée par Trans Mountain,
Burnaby renvoie au rapport de son expert, M. Ivan Vince,
Ph. D., qui a relevé des lacunes dans les renseignements
fournis. Un deuxiéme rapport, préparé par le chef adjoint
du service d’incendie de Burnaby, reléve des lacunes
dans I’analyse effectuée par Trans Mountain des risques
d’incendie et de la capacité d’intervention.

[339] Burnaby reconnait que 1’Office a admis 1’exis-
tence de ces lacunes. Il a en effet conclu que, bien que
Trans Mountain ait soutenu que des débordements par
bouillonnement étaient improbables, elle [TRADUCTION]
« n’a pas quantifié¢ les risques au moyen d’une analyse
rigoureuse » et qu’une [TRADUCTION] « évaluation com-
pléte des risques exige un examen des risques cumulatifs
présentés par I’ensemble des réservoirs d’un terminal ».
Burnaby fait toutefois valoir que, méme s’il a reconnu
ces lacunes, ’Office a omis d’exiger que Trans Mountain
fournisse des renseignements additionnels et une nou-
velle évaluation avant la publication de son rapport.
L’Office a plutdt imposé a Trans Mountain de lui sou-
mettre, pour approbation, un rapport a jour comportant
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the risks not assessed (Conditions 22 and 129 [Board’s re-
port, at page 95]).

[340] Condition 22 specifically required the revised
risk assessment to quantify and/or include the following
[Board’s report, at page 424]:

a) the effect of any revised spill burn rates;

b) the potential consequences of a boil-over;

c) the potential consequences of flash fires and vapour
cloud explosions;

d) the cumulative risk based on the total number of tanks
in the terminal, considering all potential events (pool
fire, boil-over, flash fire, vapour cloud explosion);

e) the domino (knock-on) effect caused by a release of
the contents of one tank on other tanks within the
terminals and impoundment area(s), or other tanks in
adjacent impoundment areas; and,

f)  risk mitigation measures, including ignition source
control methods.

[341] The Board [at page 424] required that for those
risks that could not be eliminated “Trans Mountain must
demonstrate in each risk assessment that mitigation
measures will reduce the risks to levels that are As Low
As Reasonably Practicable (ALARP) while complying
with the Major Industrial Accidents Council of Canada
(MIACC) criteria for risk acceptability.”

[342] Burnaby concludes its argument on this point by
stating that this demonstrates that when the Board com-
pleted its report and made its recommendation to the
Governor in Council the Board did not have information
on the risks enumerated in Condition 22, or information
on whether these risks could be mitigated. It follows,
Burnaby submits, that the Board failed in its duty to
weigh and decide conflicting evidence.

des évaluations des risques pour les terminaux, y compris
pour celui de Burnaby, ainsi qu’un examen des risques
non évalués (conditions 22 et 129).

[340] La condition 22 exige expressément que I’évalua-
tion des risques a jour quantifie ou comprenne ce qui suit
[rapport de I’Office, a la page 440] :

a) I’effet de la révision de la vitesse de combustion
pour les déversements;

b) les conséquences potentielles d’un débordement par
bouillonnement;

¢) les conséquences potentielles d’un feu a inflamma-
tion instantanée ou d’une explosion du panache de
vapeurs;

d) le risque cumulatif selon le nombre total de réser-
voirs dans le terminal, en tenant compte de tous les
événements possibles (feu en nappe, débordement
par bouillonnement, du panache de vapeurs);

e) I’effet domino (réaction en chaine) causé par le
déversement du contenu d’un réservoir sur d’autres
réservoirs faisant partie des bassins de retenue com-
muns pour le terminal, ou d’autres réservoirs dans
des bassins de retenue adjacents;

f)  les mesures d’atténuation des risques, notamment les
méthodes de contrdle des sources d’inflammation.

[341] L’Office [a la page 440] a exigé, en ce qui concerne
les risques qui ne peuvent pas étre ¢liminés, que « Trans
Mountain [...] démontre dans chacune des évaluations
des risques que les mesures d’atténuation permettent de
réduire les risques au niveau le plus bas raisonnablement
possible (NBRP) tout en répondant aux critéres du Conseil
canadien des accidents industriels majeurs (CCAIM) pour
I’acceptabilité des risques ».

[342] Burnaby conclut son argument sur ce point en
déclarant qu’il découle de ce qui précede que, lorsqu’il a
terminé son rapport et a fait sa recommandation au gou-
verneur en conseil, I’Office ne disposait d’aucun rensei-
gnement sur les risques énumérés a la condition 22 ni de
renseignements sur la possibilité de les atténuer. Il s’en-
suit, selon Burnaby, que 1’Office a manqué a son obliga-
tion d’apprécier et de trancher la preuve contradictoire.
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[343] Burnaby advances similar arguments in respect of
the other risks described above.

[344] In my view, Burnaby’s argument illustrates that
the Board did look critically at the competing expert evi-
dence about risk assessment. After weighing the compet-
ing expert reports, the Board determined that Burnaby’s
evidence did reveal gaps and deficiencies in Trans
Mountain’s risk assessments. Burnaby’s real complaint
is not that the Board did not consider and weigh conflict-
ing evidence. Rather, its complaint is that the Board did
not then require Trans Mountain to in effect re-do its risk
assessment.

[345] However this, in my respectful view, overlooks
the Board’s project approval process, a process described
in detail at paragraphs 285 to 287 above.

[346] This process does not require a proponent to file
in its application information about every technical engi-
neering detail. What is required is that by the end of the
Board’s hearing the Board have sufficient information
before it to allow it to form its recommendation to the
Governor in Council about whether the project is in the
public interest and, if approved, what conditions should
attach to the project. Included in the consideration of the
public interest is whether the project can be constructed,
operated and maintained safely.

[347] This process reflects the technical complexity of
projects put before the Board for approval. What was be-
fore the Board for consideration was Trans Mountain’s
study and application for approval of a 150 metre-wide
pipeline corridor for the proposed pipeline route. At the
hearing stage much of the information filed with the
Board about the engineering design was at a conceptual
or preliminary level.

[348] Once a project is approved, one of the next steps
in the regulatory process is a further hearing for the
purpose of confirming the detailed routing of a project.
Only after the detailed route is approved by the Board
can site-specific engineering information be prepared
and filed with the Board. Similarly, detailed routing

[343] Burnaby fait valoir des arguments similaires a
I’égard des autres risques mentionnés.

[344] A mon avis, ’argument de Burnaby démontre
que I’Office a, au contraire, examiné de fagon critique
la preuve d’expert contradictoire sur I’évaluation des
risques. Aprés avoir apprécié les rapports d’expert contra-
dictoires, 1’Office a conclu que la preuve de Burnaby
révélait effectivement des lacunes dans les évaluations
des risques effectuées par Trans Mountain. Le véritable
reproche de Burnaby n’est pas tant que 1’Office n’a pas
examingé et apprécié la preuve contradictoire, mais plu-
tot que I’Office n’a pas enjoint a Trans Mountain de re-
prendre son évaluation des risques.

[345] Or, a mon avis, ce reproche méconnait le proces-
sus d’approbation de 1’Office décrit précédemment, aux
paragraphes 285 a 287.

[346] Ce processus n’exige pas que le promoteur inclue
dans sa demande tous les détails techniques. Ce qu’il
exige, c¢’est qu’a la fin du processus d’audience, 1’Office
dispose de suffisamment de renseignements pour lui per-
mettre de formuler sa recommandation au gouverneur
en conseil quant a savoir si le projet est dans 1’intérét
public et, s’il est approuvé, de quelles conditions il fau-
drait ’assortir. Pour déterminer ce qui est dans I’intérét
public, il faut notamment décider si le projet peut étre
construit, exploité et entretenu de fagon sécuritaire.

[347] Ce processus tient compte de la complexité tech-
nique des projets présentés a 1’Office aux fins d’appro-
bation. Ce dont était saisi I’Office était 1’étude faite par
Trans Mountain et la demande d’approbation présentée
par cette derniére visant un couloir de 150 métres de lar-
geur pour le tracé du pipeline proposé. A 1’étape de 1’au-
dience, la plupart des renseignements présentés en lien
avec la conception technique étaient d’ordre conceptuel
ou étaient préliminaires.

[348] Apres I’approbation du projet, la prochaine étape
du processus réglementaire consiste en la tenue d’une
audience supplémentaire pour confirmer le tracé détaillé
du projet. Ce n’est qu’apres 1’approbation par I’Office du
tracé détaillé que les renseignements sur les aspects tech-
niques propres au site peuvent étre préparés et déposés
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information is necessary before things such as a fully de-
tailed emergency response plan acceptable to the Board
may be prepared and filed (report, page 7).

[349] The Board describes the approval of a project to
be “just one phase” in the Board’s lifecycle regulation.
Thereafter the Board’s public interest determination “re-
lies upon the subsequent execution of detailed design,
construction, operation, maintenance and, ultimately,
abandonment of a project in compliance with applicable
codes, commitments and conditions” (report, page 19).

[350] As stated above, implicit in the Board’s imposition
of a condition is the Board’s expert view that the con-
dition can realistically be complied with, and that com-
pliance with the condition will allow the pipeline to be
constructed, operated and maintained in a safe manner.
After the Board imposes conditions, mechanisms exist
for the Board to assess information filed in response to its
conditions and to oversee compliance with its conditions.

[351] Burnaby obviously disagrees with the Board’s as-
sessment of risk. However, Burnaby has not shown that
the Board’s approval process is in any way contrary to
the legislative scheme. Nor has it demonstrated that the
approval process impermissibly defers determinations
post-judgment. Courts cannot determine issues after a fi-
nal judgment is rendered because of the principle of func-
tus officio. While this principle has some application to
administrative decision makers it has less application to
the Board whose mandate is ongoing to regulate through
a project’s entire lifecycle.

(i1) Did the Board fail to consider alternative
means of carrying out the Project?

[352] As explained above, Burnaby’s concern is that
Trans Mountain did not provide sufficient information
to allow the Board to conclude that Trans Mountain’s

aupres de 1I’Office. De méme, I’information sur le tracé
détaillé doit précéder les autres étapes, comme la pré-
sentation et le dépdt d’un plan d’intervention d’urgence
détaillé et acceptable aux yeux de I’Office (rapport,

page 7).

[349] Selon I’Office, I’approbation du projet ne consti-
tue qu’« une des étapes » du cycle de vie du projet prévu
par la réglementation de I’Office. Par conséquent, la dé-
termination de 1’intérét public par 1’Office « repose sur
I’exécution subséquente de la conception, de la construc-
tion, de I’exploitation et, finalement, de la cessation
d’exploitation d’un projet en conformité avec les codes,
les engagements et les conditions applicables » (rapport,

page 19).

[350] Comme nous I’avons vu, en imposant une condi-
tion, I’Office estime, sur le fondement de son exper-
tise, qu’elle est réaliste et que son respect permettra de
construire, d’exploiter et d’entretenir le pipeline de fagon
sécuritaire. Des mécanismes permettent ensuite a I’Office
d’évaluer les renseignements déposés en réponse aux
conditions et d’en surveiller le respect.

[351] Manifestement, Burnaby rejette 1’évaluation des
risques effectuée par I’Office. Elle n’a toutefois pas dé-
montré que le processus d’approbation de ce dernier est
de quelque fagon contraire au régime législatif ni qu’il
reporte de fagon inacceptable certaines conclusions a
une date ultérieure au jugement. Les cours de justice ne
peuvent pas trancher des questions aprés le prononcé
d’un jugement définitif en raison du principe du des-
saisissement. Ce principe s’applique dans une certaine
mesure aux décideurs administratifs, mais il s’applique
dans une moindre mesure a I’Office, dont le mandat per-
manent est de réglementer les projets tout au long de leur
cycle de vie.

(i) L’Office a-t-il omis d’examiner des solu-
tions de rechange pour la réalisation du
projet?

[352] Comme nous I’avons expliqué plus haut, Burnaby
estime que Trans Mountain n’a pas fourni des renseigne-
ments suffisants pour permettre a I’Office de conclure que
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assessment of alternatives was adequate. Burnaby says
that the Board simply accepted Trans Mountain’s un-
supported assertion that the alternatives would result in
“significantly greater cost, larger footprint and additional
environmental effects, as compared to expanding existing
facilities” [Board’s report, at page 242] without testing
Trans Mountain’s assertion. Burnaby argues that evidence
is required to support that assertion “so that the evidence
may be tested by intervenors and weighed by the Board
in determining whether the preferred location is the best
environmental alternative and in the public interest”
(Burnaby’s memorandum of fact and law, paragraph 136).

[353] I begin consideration of Burnaby’s submission
with the observation that Burnaby’s challenge is a chal-
lenge to the Board’s assessment of the sufficiency of the
evidence before it. The Board, as an expert Tribunal, is
entitled to significant deference when making such a
fact-based assessment.

[354] Moreover, in my respectful view, Burnaby’s sub-
mission fails to take into account that paragraph 19(1)(g)
of the Canadian Environmental Assessment Act, 2012
does not require the Board to have regard to any and all
alternative means of carrying out a designated project.
The Board is required to consider only those alternative
means that are “technically and economically feasible”.

[355] While Burnaby relies upon guidance from the
Canadian Environmental Assessment Agency as to the
steps to be followed in the assessment of alternative
means, and also relies upon the guidance set out in the
Board’s Filing Manual about the filing requirements for
the consideration of alternatives, these criteria apply
only to the treatment of true alternatives, that is alterna-
tives that are technically and economically feasible.

[356] I now turn to Burnaby’s specific concern that the
Board simply accepted Trans Mountain’s assertion that
Project alternatives would result in “significantly greater
cost, larger footprint and additional environmental ef-
fects, as compared to expanding existing facilities” [re-
port, at page 242] without testing this assertion. Burnaby
argues that the Board was obliged to require that Trans

son évaluation des solutions de rechange était adéquate.
Selon Burnaby, 1’Office a simplement accepté, sans la
vérifier, I’affirmation non étayée de Trans Mountain se-
lon laquelle les solutions de rechange « augmenter[aient]
considérablement les cofits, ¢élargir[aient] I’empreinte et
alourdir[aient] les effets sur I’environnement comparati-
vement a ’agrandissement des installations existantes »
[rapport, a la page 250]. Burnaby soutient que cette affir-
mation doit étre appuyée par une preuve [TRADUCTION]
« pour que les intervenants puissent vérifier cette preuve
et que I’Office décide si I’emplacement privilégié repré-
sente la meilleure solution de rechange quant a 1’environ-
nement et a 1’intérét public » (mémoire des faits et du
droit de Burnaby, paragraphe 136).

[353] J’aborde la prétention de Burnaby en faisant ob-
server que cette dernicre n’est pas d’accord avec I’Office
pour dire que la preuve qui lui a été présentée était suf-
fisante. En tant que tribunal administratif spécialisé,
I’Office a droit a une grande déférence a 1’égard de ses
conclusions factuelles.

[354] De plus, a mon avis, la prétention de Burnaby
fait fi de I’alinéa 19(1)g) de la Loi canadienne sur [’éva-
luation environnementale (2012), qui n’exige pas que
I’Office examine toute solution de rechange pour la réa-
lisation du projet désigné. Il n’est tenu que d’examiner
les solutions de rechange « réalisables sur les plans tech-
nique et économique ».

[355] Burnaby invoque les orientations données par
I’Agence canadienne d’évaluation environnementale
quant aux étapes a suivre pour 1’évaluation des solutions
de rechange ainsi que celles figurant dans le Guide de
dépdt au sujet des exigences de dépot a cet égard, mais
ces critéres s’appliquent uniquement au traitement des
véritables solutions de rechange, soit celles réalisables
sur les plans technique et économique.

[356] Je me penche ensuite sur la préoccupation précise
de Burnaby selon laquelle 1I’Office s’est contenté d’accep-
ter, sans la vérifier, I’affirmation de Trans Mountain que
des solutions de rechange au projet « augmenterai[ent]
considérablement les cofits, ¢élargirai[ent] I’empreinte et
alourdirai[ent] les effets sur I’environnement comparati-
vement a ’agrandissement des installations existantes »
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Mountain provide evidence about alternative routes and
locations for the Burnaby Terminal and the Westridge
Marine Terminal so that the evidence could be tested by
it and other interveners.

[357] The impugned quotation comes from Trans
Mountain’s response to Burnaby’s first Information
Request (Exhibit H to the affidavit of Derek Corrigan).
As previously referred to above at paragraph 269, in ad-
dition to Burnaby’s Information Requests, the Board also
served two Information Requests on Trans Mountain
questioning it about alternative marine terminals.

[358] The preamble to the Board’s second Information
Request referenced Trans Mountain’s first response to
the Board in which it stated that it had considered po-
tential alternative marine terminal locations based on
the feasibility of coincident marine and pipeline access,
and screened them based on technical, economic, and
environmental considerations. The preamble also refer-
enced Trans Mountain’s response that it had ultimately
concluded that constructing and operating a new ma-
rine terminal and supporting infrastructure would result
in significantly greater cost, a larger footprint and sig-
nificantly greater environmental effects as compared to
the existing facilities. Based on this conclusion Trans
Mountain did not continue with a further assessment of
alternative termini for the Project.

[359] One of the specific inquiries directed to Trans
Mountain by the Board in its second Information
Request was:

Please elaborate on Trans Mountain’s rationale for the
Westridge Marine Terminal as the preferred alternative,
including details to justify Trans Mountain’s statement in
[Trans Mountain’s response to the Board’s first Information
Request] that constructing and operating a new marine
terminal and supporting infrastructure would result in sig-
nificantly greater cost, a larger footprint, and additional

[rapport, a la page 250]. Burnaby soutient que 1’Office
avait I’obligation d’exiger que Trans Mountain fournisse
une preuve concernant des tracés et emplacements de
rechange au terminal de Burnaby et au terminal maritime
Westridge pour permettre aux intervenants, dont elle, de
la vérifier.

[357] La citation contestée provient de la réponse four-
nie par Trans Mountain a la premiére demande de ren-
seignements présentée par Burnaby (pi¢ce H jointe a
I’affidavit de Derek Corrigan). Comme nous 1’avons
vu au paragraphe 269, en plus des demandes de ren-
seignements de Burnaby, 1’Office a aussi signifi¢ deux
demandes de renseignements a Trans Mountain dans les-
quelles il I’interrogeait sur I’existence de terminaux mari-
times de rechange.

[358] Le préambule de la deuxiéme demande de ren-
seignements de 1’Office renvoyait a la premicre réponse
que Trans Mountain avait donnée a 1’Office. Elle y
déclarait avoir étudi¢ d’autres emplacements possibles
pour le terminal maritime en se basant sur la faisabilité
d’un accés maritime et d’un acces pipelinier qui coinci-
dent, et les avoir évalués en se basant sur des facteurs
techniques, économiques et environnementaux. Le pré-
ambule renvoyait aussi a la réponse de Trans Mountain
selon laquelle elle était parvenue a la conclusion que
la construction et 1’exploitation d’un nouveau terminal
maritime et de I’infrastructure connexe augmenteraient
considérablement les cofits, ¢largiraient I’empreinte et
alourdiraient les effets sur I’environnement comparative-
ment a I’agrandissement des installations existantes. Vu
cette conclusion, Trans Mountain n’a pas poursuivi son
évaluation de terminaux de rechange pour le projet.

[359] L’une des questions précises que 1’Office a posées
a Trans Mountain dans sa deuxiéme demande de rensei-
gnements était la suivante :

[TraDUCTION] Veuillez expliquer plus en détail la raison
pour laquelle Trans Mountain privilégie la solution du
terminal maritime Westridge, notamment en fournissant
des renseignements a I’appui de la déclaration de Trans
Mountain [dans sa réponse a la premiére demande de ren-
seignements] selon laquelle la construction et 1’exploita-
tion d’un nouveau terminal maritime et des infrastructures
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environmental effects, as compared to expanding existing
facilities.

[360] In its response to the Board, Trans Mountain be-
gan by explaining the consideration it had given the op-
tion of a northern terminal. Trans Mountain’s assessment
ultimately “favoured expansion of the existing system
south over a new northern lateral [pipeline] and termi-
nal.” This assessment was based on the following con-
siderations. The northern option involved:

* A 250 kilometre longer pipeline with a concomi-
tant 10 percent to 20 percent higher project capi-
tal cost.

*  Greater technical challenges, including routing
through high alpine areas of the Coast Mountains,
or extensive tunneling to avoid these areas. These
technical challenges, while not determined to be
insurmountable, resulted in greater uncertainty
for both cost and construction schedule.

*  Fewer opportunities to benefit from existing op-
erations, infrastructure and relationships. These
benefits involved both using the existing Trans
Mountain right-of-way, facilities, programs and
personnel, and the synergies flowing from other
existing infrastructure such as road access, power,
and marine infrastructure. The inability to ben-
efit from existing operations would increase the
footprint and the potential impact of the northern
option.

[361] Based on these considerations, Trans Mountain
concluded that expansion along the existing Trans
Mountain pipeline route was the more favourable option
because of the higher costs and the greater uncertainty
of both cost and schedule that accompanied the northern
option.

[362] Trans Mountain then turned to explain its con-
sideration of the alternative southern terminals. Five

connexes augmenteraient considérablement les cots,
¢élargiraient I’empreinte et alourdiraient les effets sur
I’environnement comparativement a I’agrandissement des
installations existantes.

[360] En réponse a 1’Office, Trans Mountain a com-
mencé par expliquer comment elle s’y était prise pour éva-
luer I’option d’un terminal situé plus au nord. Au terme
de son évaluation, Trans Mountain [TRADUCTION] « a pri-
vilégié I’agrandissement du réseau actuel au sud plutot
qu’un nouveau [pipeline] latéral et un nouveau terminal
au nord ». L’évaluation reposait sur les considérations sui-
vantes. L option nord :

» allongerait le pipeline de 250 kilométres, ce qui
entrainerait des dépenses d’immobilisations sup-
plémentaires de 10 a 20 p. 100;

* aggraverait les défis techniques, notamment pour
faire passer le tracé dans des zones de hautes mon-
tagnes de la chaine cotiére, ou obligerait a creuser
des tunnels importants pour éviter ces zones. Ces
défis techniques, bien qu’ils n’aient pas été jugés
insurmontables, exacerberaient ’incertitude quant
aux colts et au calendrier des travaux.

*  réduirait les possibilités de tirer parti des activi-
tés, de I’infrastructure et des relations existantes.
Pour bénéficier de ces avantages, il faut utiliser
I’emprise, les installations, les programmes et le
personnel actuels de Trans Mountain et les syner-
gies découlant d’autres infrastructures existantes
comme 1’acceés routier, 1’électricité et 1’infras-
tructure maritime. L’impossibilité de profiter des
activités actuelles ¢élargirait I’empreinte et les pos-
sibles incidences de I’option nord.

[361] Eu égard a ces considérations, Trans Mountain a
conclu que I’agrandissement le long du tracé actuel du
pipeline de Trans Mountain était préférable en raison
des cofits plus ¢élevés et de I’incertitude accrue quant aux
cotts et au calendrier associés a I’option nord.

[362] Trans Mountain a ensuite expliqué son évalua-
tion des terminaux de rechange situés au sud. Cinq
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southern alternative locations were considered: (i) Howe
Sound, which was eliminated because there was no fea-
sible pipeline access west of Hope, it would require a
new lateral pipeline from the Kamloops area, it involved
extreme terrain and there was limited land available in
close proximity for storage facilities; (ii) Vancouver
Harbour, which was eliminated because there were no
locations with coincident feasible pipeline access and no
land for storage facilities; (iii) Sturgeon Bank, which was
eliminated because there was no feasible land available
in close proximity for storage facilities; (iv) Washington
State, which was eliminated because it involved a longer
pipeline and complex regulatory issues (including ad-
ditional permits required by both Washington State and
federal authorities); and, (v) Boundary Bay, which was
eliminated because of insufficient water depth.

[363] This left for consideration Roberts Bank. Trans
Mountain conducted a screening level assessment based
on “desktop studies” of technical, economic and environ-
mental considerations for marine access, storage facilities
and pipeline routing for a terminal at that location.

[364] After setting out the assumed technical configu-
ration for the Roberts Bank dock, storage and pipeline,
Trans Mountain reviewed the engineering and geotechni-
cal considerations. While no unsurmountable engineering
or geotechnical issues were identified, Trans Mountain’s
assessment showed that relative to the Westridge Marine
Terminal, the Roberts Bank alternative “required a sig-
nificantly larger dock structure, a large new footprint for
the storage terminal, a longer right of way, and a greater
diversion from the existing corridor. The extent and
cost of ground improvement necessary for the dock and
storage terminal also presented a significant source of
uncertainty”.

[365] Trans Mountain then reviewed the relevant envi-
ronmental considerations. Trans Mountain’s assessment
showed that while both Westridge and Roberts Bank:

... have unique and important environmental values,
based on the setting the environmental conditions at

emplacements possibles ont été examinés : i) la baie
Howe, ¢éliminée parce qu’elle n’offrait pas un accés pi-
pelinier faisable viable a 1’ouest de Hope; qu’il faudrait
construire un nouveau pipeline latéral depuis la région
de Kamloops et composer avec un relief extréme et des
terres limitées a proximité des installations de stockage;
il) le port de Vancouver, éliminé en raison de 1’absence
d’emplacements permettant un acces pipelinier fai-
sable et de terrains pour les installations de stockage;
iii) Sturgeon Bank, éliminé pour cause d’absence de
terrains pour les installations de stockage; iv) I’Etat de
Washington, éliminé parce qu’il faudrait un pipeline plus
long et que cette solution causerait des tracas administra-
tifs complexes (dont I’obtention de permis additionnels,
exigés tant par 1’Etat de Washington que par les autorités
fédérales); v) la baie Boundary, éliminée parce qu’elle
n’était pas assez profonde.

[363] Il restait donc Roberts Bank. Trans Mountain a
réalisé une évaluation préalable fondée sur une étude
documentaire concernant les facteurs techniques, écono-
miques et environnementaux relatifs a 1’accés maritime,
aux installations de stockage et au tracé du pipeline vers
un terminal situé a cet endroit.

[364] Apres avoir exposé la configuration technique du
quai, des installations de stockage et du pipeline pour
I’option Roberts Bank, Trans Mountain a examiné les
facteurs techniques et géotechniques. Il n’y avait aucun
probléme technique ou géotechnique insurmontable,
mais 1’évaluation de Trans Mountain démontrait que,
par rapport au terminal maritime Westridge, cette option
[TRADUCTION] « nécessitait des structures de quai beau-
coup plus importantes, élargirait I’empreinte pour le ter-
minal de stockage, nécessiterait une emprise plus longue
et une déviation plus grande du corridor actuel. L’étendue
et le colit des améliorations du terrain nécessaires pour
le quai et le terminal de stockage étaient aussi source de
grande incertitude ».

[365] Trans Mountain a ensuite examiné les facteurs
environnementaux pertinents. Son évaluation montrait
que tant Westridge que Roberts Bank :

[TraDUCTION] [...] ont des valeurs environnementales
uniques et importantes, mais, compte tenu de la situation,
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Roberts Bank appeared to be more substantial and un-
certain than at Westridge Terminal, particularly given the
larger footprint required for the dock and storage terminal.
Without effective mitigation accidents or malfunctions at
Roberts Bank could result in greater and more immediate
consequences for the natural [environment].

[366] Trans Mountain then detailed the salient First
Nations’ considerations. For the purpose of the screening
assessment, Trans Mountain assumed First Nation con-
cerns and interests to be similar to those for the Westridge
Terminal and likely to include concerns for impacts on
traditional rights, environmental protection, and potential
interest in economic opportunities.

[367] Trans Mountain then reviewed the land use con-
siderations, concluding that relative to the Westridge
Terminal “the Roberts Bank alternative would result in
a greater change in land use both for the storage terminal
and the dock structure. As surrounding development is
less than that for Westridge accidents or malfunctions at
this location would be expected to affect fewer people”.

[368] Trans Mountain’s assessment next looked to the
estimated cost differences. While operating costs were
not quantified for comparison purposes, “given the ad-
ditional dock and storage terminal required these costs
would be higher for the Roberts Bank alternative”.

[369] The assessment then looked at marine access con-
siderations. While Roberts Bank offered a shorter and
relatively less complex marine transit:

[T]here is an existing well established marine safety sys-
tem for vessels calling at Westridge. Although Roberts
Bank would allow service to larger vessels which would
result in potentially lower transport costs for shippers and
lower probability of oil spill accidents larger cargos result
in potentially larger spill volumes. While the overall ef-
fect on marine spill risk was not determined it is expected

les conditions environnementales a Roberts Bank sem-
blaient plus difficiles et incertaines qu’au terminal
Westridge, notamment en raison de I’empreinte accrue
requise pour le quai et le terminal de stockage. L absence
de mesures d’atténuation efficaces en cas d’accident ou de
mauvais fonctionnement a Roberts Bank pourrait entrai-
ner des conséquences plus graves et plus rapides pour [le
milieu] naturel.

[366] Trans Mountain a ensuite exposé en détail les
principales considérations présentées par les Premiéres
Nations. Pour les besoins de 1’évaluation préalable, Trans
Mountain a supposé que les préoccupations et intéréts
des Premiéres Nations a 1’égard de 1’option Roberts Bank
étaient semblables a celles qu’elles avaient 1’égard du
terminal Westridge : incidences sur les droits ancestraux,
protection de I’environnement et intérét économique.

[367] Aprés avoir examiné les considérations liées a
I’utilisation des terres, Trans Mountain a conclu que, en
comparaison au terminal Westridge, [TRADUCTION] « 1”op-
tion Roberts Bank changerait davantage [’utilisation des
terres tant pour le terminal de stockage que pour la struc-
ture du quai. Comme il y a moins d’aménagements dans
les environs de Roberts Bank que de Westridge, on s’at-
tend a ce que, dans 1’éventualité d’un accident ou d’une
défaillance, moins de personnes soient touchées ».

[368] Trans Mountain a poursuivi son évaluation par un
examen de la différence de cotits estimée. Bien que les
couts d’exploitation n’aient pas ét¢ quantifiés aux fins
de comparaison, [TRADUCTION] « étant donné le quai et
le terminal de stockage additionnels requis, ces cofits se-
raient plus élevés dans le cas de I’option Roberts Bank ».

[369] L’évaluation a ensuite porté sur les considérations
liées a 1’acces maritime. Certes, 1’option Roberts Bank
offrait un parcours maritime plus court et un peu moins
complexe, mais :

[TrabucTiON] [I]l y a actuellement un systeme de sécu-
rité maritime bien établi pour les navires qui font escale
a Westridge. Roberts Bank permettrait de desservir des
navires plus grands, ce qui réduirait peut-étre les coftits de
transport et les risques d’accident avec déversement de
pétrole, mais de grandes cargaisons emportent le risque de
déversements abondants. Bien qu’on n’ait pas déterminé
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that larger cargos would require a greater investment in
spill response.

[370] Trans Mountain then set out the conclusions it drew
from its assessment. While the Westridge and Roberts
Bank terminal alternatives each had positive and negative
attributes, especially when viewed from any one perspec-
tive, overall Trans Mountain’s rationale for the Westridge
Marine Terminal as a preferred alternative was based on
the expectation that Roberts Bank would result in:

*  Significantly greater cost—Trans Mountain es-
timated a $1.2 billion higher capital cost and as-
sumed higher operating costs for the Roberts Bank
alternative.

* A larger footprint and additional environmental ef-
fects—Roberts Bank would result in an additional
storage terminal with an estimated 100 acres of
land required, a larger dock structure with a 7 ki-
lometre trestle, and a 14 kilometre longer pipeline
that diverges further from the existing pipeline
corridor.

[371] I have set out Trans Mountain’s response to the
Board at some length because of the importance of this
issue to Burnaby. In my view, two points arise from
Trans Mountain’s response to the Board.

[372] First, its response was not as conclusory as
Burnaby’s submission might suggest. Second, Trans
Mountain’s explanation for eliminating a northern alter-
native and the six, southern alternatives on the ground
they were not technically or economically feasible was
based on factual and technical considerations well within
the expertise of the Board. To illustrate, the Board would
have an understanding of the technical challenges posed
when routing through high alpine areas. It would also be
familiar with considerations such as the expense and en-
vironmental impact that accompany the construction of
a longer pipeline, away from an existing pipeline corri-
dor, or a new storage facility. The Board would have an

I’effet global sur le risque de déversement en milieu ma-
rin, on s’attend a ce que de grandes cargaisons nécessitent
un investissement accru destiné aux interventions en cas
de déversement.

[370] Trans Mountain a ensuite énoncé les conclusions
qu’elle a tirées a la suite de son évaluation. Les options
Westridge et Roberts Bank comportaient chacune des
points positifs et négatifs, qui ressortaient tout particu-
liérement a la lumiére de tel ou tel critére, mais, de fagon
générale, Trans Mountain privilégie I’option du terminal
maritime Westridge, car 1’option Roberts Bank donnerait
lieu selon elle a :

* des cofits beaucoup plus élevés — Trans Mountain
a estimé a 1,2 milliard de dollars la différence de
cott, les colits d’exploitation étant, selon elle, plus
¢levés pour 1’option Roberts Bank;

* une empreinte et des effets accrus sur I’environ-
nement — a Roberts Bank, il y aurait un terminal
de stockage additionnel qui exigerait un terrain
d’environ 100 acres, des structures de quai plus
importantes comportant un pont sur chevalets de
7 kilometres et un pipeline de 14 kilométres de
plus qui s’écarte davantage du couloir pipelinier
existant.

[371] Je reprends en détail la réponse donnée par Trans
Mountain a 1’Office compte tenu de I’importance de
cette question pour Burnaby. A mon avis, deux points
découlent de cette réponse.

[372] Premicrement, la réponse n’était pas aussi
déterminante que ce que Burnaby semble avancer.
Deuxiémement, I’explication donnée par Trans Mountain
pour avoir écarté la solution de rechange au nord et les
six autres au sud au motif qu’elles n’étaient pas réali-
sables sur les plans technique et économique reposait sur
des considérations factuelles et techniques qui relevaient
tout a fait de I’expertise de 1’Office. A titre d’exemple,
I’Office est réputé comprendre les défis techniques posés
par un tracé dans des zones de hautes montagnes. Il est
aussi réputé connaitre les considérations telles que les
cotts et les conséquences environnementales inhérentes
a la construction d’un pipeline plus long, qui s’écarte du
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appreciation of the need for coincident pipeline access
and land for storage facilities and of the efficiencies that
flow from things such as the use of existing infrastruc-
ture and relationships.

[373] In relevant part, the Board’s conclusion on alter-
native means was [at page 244]:

The Board finds that Trans Mountain's route selection
process, route selection criteria, and level of detail for its
alternative means assessment are appropriate. The Board
further finds that aligning the majority of the proposed
pipeline route alongside, and contiguous to, existing lin-
ear disturbances is reasonable, as this would minimize the
environmental and socio-economic impacts of the Project.

The Board acknowledges the concern raised by the City
of Burnaby that Trans Mountain did not provide an as-
sessment of the risks, impacts and effects of the alternate
marine terminal locations at Kitimat, B.C., or Roberts
Bank in Delta, B.C. The Board finds that Trans Mountain
has provided an adequate assessment, including consider-
ation of technical, socio-economic and environmental ef-

corridor pipelinier existant, ou d’une nouvelle installation
de stockage. L’Office est réputé comprendre la nécessité
d’un acces pipelinier et des installations de stockage qui
coincident et 1’efficacité qui découle, par exemple, du
recours aux infrastructures et aux relations existantes.

[373] Voici la partie pertinente de la conclusion de
I’Office [a la page 252] sur les solutions de rechange :

L’Office juge appropriés le mécanisme et les critéres de
sélection du tracé, ainsi que le niveau de détail, retenus
pour son évaluation d’autres moyens. L’ Office juge en
outre raisonnable [ ...] I’alignement de la majeure partie
du tracé pipelinier proposé dans [’axe des perturbations
linéaires existantes et contigués a celles-ci, car il réduit
au minimum les incidences environnementales et socioé-
conomiques éventuelles du projet.

L’Office prend acte de la préoccupation soulevée par la
Ville de Burnaby, qui a affirmé que Trans Mountain n’a
pas produit d’évaluation des risques, des répercussions
et des effets des emplacements de rechange du terminal
maritime a Kitimat (C.-B.) ou a Roberts Bank, a Delta
(C.-B.). L Office juge que Trans Mountain a fourni une
évaluation suffisante, et notamment qu’elle a tenu compte

fects, of technically and economically feasible alternative

des effets techniques, socioéconomiques et environne-

marine terminal locations. [Underlining added.]

[374] Burnaby has not demonstrated that the Board’s
finding that Trans Mountain provided an appropriate
level of detail in its alternative means assessment was
flawed. This was a fact-based assessment well within the
Board’s area of expertise.

(iii) Did the Board fail to look at the West
Alternative as an alternative route for the
new pipeline?

[375] In its project application, Trans Mountain initially
proposed four alternative routes for the new pipeline
through the Coldwater River Valley. These were referred
to as the Modified Reserve Route, the East Alternative, the
Modified East Alternative and the West Alternative. While
initially its preferred route was identified to be the East
Alternative, Trans Mountain later changed its preferred
route to be the Modified East Alternative. Coldwater
alleges that at some point early in the process Trans

mentaux d’autres emplacements réalisables sur les plans
technique et économique pour le terminus maritime. [Non
souligné dans 1’original.]

[374] Burnaby n’a pas démontré que 1’Office avait
conclu a tort que Trans Mountain avait adéquatement
justifié son évaluation des solutions de rechange. Cette
¢évaluation reposait sur des faits et relevait entierement du
champ d’expertise de I’Office.

(ii1) L’Office a-t-il omis d’envisager I’option
ouest comme tracé de rechange pour le
nouveau pipeline?

[375] Trans Mountain a initialement proposé, dans sa
demande de projet, quatre tracés de rechange dans la val-
lée de la riviére Coldwater pour le nouveau pipeline : le
tracé modifié dans la réserve, la solution de rechange est,
la solution de rechange est modifiée ainsi que 1’option
ouest. Trans Mountain privilégiait d’abord la solution de
rechange est, mais elle a ensuite opté pour la solution de
rechange est modifi¢e. Les Coldwater soutiennent qu’au
début du processus, Trans Mountain a unilatéralement
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Mountain unilaterally withdrew the West Alternative from
consideration without notice to Coldwater. Coldwater also
alleges that the East and Modified East Alternatives pose
the greatest risk of contaminating the aquifer that sup-
plies drinking water to the Coldwater Reserve, and that
the West Alternative is the only route to pose no apparent
threat to the aquifer.

[376] Before the Board, Coldwater argued that Trans
Mountain did not adequately assess alternative loca-
tions for the new pipeline through the Coldwater River
Valley. Coldwater requested that the Board require a re-
examination of routing options for the Coldwater River
Valley before any recommendation on the Project was
made.

[377] The Board, in its report, acknowledged
Coldwater’s concerns at pages 241, 285 and 289.

[378] The Board noted, at page 245, that “the detailed
route for the Project has not been finalized, and that
this hearing assessed the general route for the Project,
the potential environmental and socio-economic effects
of the Project, as well as all evidence and commitments
made by Trans Mountain regarding the design, construc-
tion and safe operation of the pipeline and associated
facilities.”

[379] Atpage 290 the Board found that Trans Mountain
had not sufficiently shown that there was no potential in-
teraction between the aquifer underlying the Coldwater
Reserve and the proposed Project route. Therefore, the
Board imposed Condition 39 requiring Trans Mountain
to file a hydrogeological study to more precisely deter-
mine the potential for interactions and impacts on the
aquifer and to assess the need for any additional mea-
sures to protect the aquifer, including monitoring mea-
sures (Condition 39 was described in greater detail
above, at paragraph 333).

[380] Coldwater argues that the Board breached its stat-
utory obligation to consider alternative means of carry-
ing out the designated project. Further, this breach cannot
be cured at the detailed route hearing because at a de-
tailed route hearing the Board can only consider limited
routing options within the approved pipeline corridor.

écarté 1I’option ouest, sans les aviser. Ils affirment aussi
que les solutions de rechange est et est modifiée com-
portent le plus grand risque de contamination pour 1’aqui-
fére fournissant 1’eau potable a la réserve de Coldwater
et que ’option ouest est la seule qui ne semble présenter
aucun risque pour I’aquifére.

[376] Devant I’Office, les Coldwater ont soutenu que
Trans Mountain n’avait pas bien évalué les emplace-
ments de rechange pour le nouveau pipeline dans la val-
1ée de la riviere Coldwater. Ils ont demandé a 1’Office
d’exiger un nouvel examen des options de tracé dans
cette vallée avant de faire toute recommandation concer-
nant le projet.

[377] L Office prend acte, dans son rapport, des préoc-
cupations des Coldwater aux pages 249, 296 et 300.

[378] A la page 253, I’Office signale que « le trajet
détaillé du projet n’est pas arrété et que I’audience en a
évalué le trajet général, les effets environnementaux et
socioéconomiques possibles, ainsi que tous les éléments
de preuve déposés et les engagements pris par Trans
Mountain au sujet de la conception, de la construction et
de I’exploitation sécuritaire du pipeline et des installations
connexes ».

[379] A la page 300, I’Office conclut que Trans
Mountain n’a pas bien démontré I’absence d’interaction
possible entre I’aquifére qui se trouve dans la réserve de
Coldwater et le tracé proposé pour le projet. Par consé-
quent, ’Office a imposé la condition 39 pour obliger
Trans Mountain a déposer une étude hydrogéologique
afin de pousser I’étude de I’interaction et des incidences
possibles sur I’aquifére et voir si la prise de mesures
supplémentaires de protection de I’aquifére s’impose, y
compris des mesures de surveillance (la condition 39 est
décrite au paragraphe 333 des présents motifs).

[380] Les Coldwater affirment que 1’Office a manqué
a son obligation légale d’examiner des solutions de re-
change pour la réalisation du projet désigné. Ils ajoutent
qu’on ne peut remédier a ce manquement a 1’audience
sur le tracé détaillé parce que 1’Office pourra alors uni-
quement examiner les options de tracé dans le corridor
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The West Alternative is well outside the approved cor-
ridor. Coldwater submits that the Board’s only option
at the detailed route hearing is to decline to approve the
detailed routing and to reject Trans Mountain’s Plan,
Profile and Book of Reference (PPBoR); Coldwater says
this is an option the Board would be unwilling to pursue
given the Project’s post-approval momentum.

[381] I agree that at a detailed route hearing the Board
may only approve, or refuse to approve, a proponent’s
PPBoR. However, this does not mean that at a detailed
route hearing the Board is precluded from considering
routes outside of the approved pipeline corridor.

[382] Subsection 36(1) of the National Energy Board
Act requires the Board “to determine the best possible
detailed route of the pipeline and the most appropriate
methods and timing of constructing the pipeline”. This
provision does not limit the Board to considering the
best possible detailed route within the approved pipeline
corridor. This was recognized by the Board in Emera
Brunswick Pipeline Company Ltd. (Re), 2008 LNCNEB
10 (QL), at page 30.

[383] Additionally, section 21 of the National Energy
Board Act permits the Board to review, vary or rescind
any decision or order, and in Emera the Board recog-
nized, at page 31, that where a proposed route is denied
on the basis of evidence of a better route outside of the
approved pipeline corridor an application may be made
under section 21 to vary the corridor in that location.

[384] It follows that the Board would be able to vary
the route of the new pipeline should the hydrogeologi-
cal study to be filed pursuant to Condition 39 require an
alternative route, such as the West Alternative route, in
order to avoid risk to the Coldwater aquifer.

[385] As the pipeline route through the Coldwater River
Valley remains a live issue, depending on the findings of
the hydrogeological report, it follows that Coldwater has
not demonstrated that the Board breached its statutory
obligation to consider alternative means.

de pipeline approuvé. L’option ouest se trouve bien en
dehors du corridor approuvé. Selon les Coldwater, a
I’audience sur le tracé détaillé, la seule option que devrait
retenir 1’Office serait de refuser d’approuver le tracé
détaillé et de rejeter les plans, profils et livres de renvoi
(PPLR) de Trans Mountain; or, selon les Coldwater, il
s’agit d’une option que 1’Office ne voudra pas envisager
étant donné que la réalisation du projet s’accélérera apres
I’approbation.

[381] Certes, a I’audience sur le tracé détaillé, I’Office
peut uniquement approuver ou refuser d’approuver les
PPLR d’un promoteur. Toutefois, il ne s’ensuit pas que
I’Office est inhabile, lors de cette audience, a examiner
des tracés hors du corridor de pipeline approuvé.

[382] Le paragraphe 36(1) de la Loi sur I’Office natio-
nal de [’énergie exige que 1’Office « détermin[e] [le]
meilleur tracé possible et [1]es méthodes et moments les
plus appropriés a la construction du pipeline ». Cette dis-
position ne contraint pas 1’Office a examiner uniquement
le meilleur tracé possible dans le corridor de pipeline ap-
prouvé. C’est la conclusion a laquelle I’Office est arrivé
dans la décision Emera Brunswick Pipeline Company
Ltd. (Re), 2008 LNCONE 10 (QL), a la page 34.

[383] De plus, I’article 21 de la Loi sur ['Office national
de [’énergie permet a I’Office de réviser, d’annuler ou de
modifier ses ordonnances ou décisions, et 1’Office a re-
connu dans la décision Emera, a la page 35, que lorsque
le tracé proposé est refusé parce que la preuve indique
un meilleur tracé hors du corridor de pipeline approuvé,
une demande peut étre présentée en vertu de 1’article 21
pour modifier le corridor a cet endroit.

[384] Il s’ensuit que I’Office serait habilité a modifier
le tracé du nouveau pipeline si I’étude hydrogéologique
devant étre déposée conformément a la condition 39
requérait un autre tracé, comme celui de I’option ouest,
pour éviter de mettre en danger I’aquifére de Coldwater.

[385] Comme le tracé du pipeline devant traverser la val-
Iée de la riviére Coldwater n’est pas arrété et dépendra des
conclusions du rapport hydrogéologique, les Coldwater
n’ont pas démontré que 1I’Office a manqué a son obliga-
tion 1égale d’examiner des solutions de rechange.
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[386] The next error said to vitiate the Board’s report is
its alleged failure to consider alternatives to the Westridge
Marine Terminal.

(¢) Did the Board fail to consider alternatives to
the Westridge Marine Terminal?

[387] In my view, this issue was fully canvassed in the
course of considering Burnaby’s argument that the Board
impermissibly failed to decide certain issues for recom-
mended approval of the Project.

(d) Did the Board err by failing to assess Project-
related marine shipping under the Canadian
Environmental Assessment Act, 20127

[388] Tsleil-Waututh argues that the Board breached the
requirements of the Canadian Environmental Assessment
Act, 2012 by excluding Project-related marine shipping
from the definition of the “designated project” which was
to be assessed under that Act. In turn, the Governor in
Council is said to have unreasonably exercised its dis-
cretion when it relied upon the Board’s materially flawed
report—in effect the Governor in Council did not have
a “report” before it and, thus, could not proceed to its
decision. Tsleil-Waututh adds that the Board failed to
comply with the requirements of subsection 31(1) of the
Canadian Environmental Assessment Act, 2012 by:

i.  failing to determine whether the environmental ef-
fects of Project-related marine shipping are likely,
adverse and significant;

ii. concluding that the Project is not likely to cause
significant adverse environmental effects; and,

iii. failing to determine whether the significant ad-
verse environmental effects likely to be caused by
Project-related marine shipping can be justified
under the circumstances.

[386] On reproche également au rapport de I’Office de
n’avoir pas analysé de solutions de rechange au terminal
maritime Westridge.

¢) L’Office a-t-il omis d’examiner des solutions
de rechange au terminal maritime Westridge?

[387] A mon avis, nous avons amplement étudié la
question en analysant la prétention de Burnaby selon
laquelle I’Office avait, de fagon inacceptable, omis de
trancher certaines questions avant de recommander 1’ap-
probation du projet.

d) L’Office a-t-il erré en n’évaluant pas le trans-
port maritime en lien avec le projet sous le
régime de la Loi canadienne sur I’évaluation
environnementale (2012)?

[388] Les Tsleil-Waututh soutiennent que 1’Office a
manqué aux exigences de la Loi canadienne sur [’éva-
luation environnementale (2012) en excluant le transport
maritime associ¢ au projet de la définition du « projet
désigné » devant étre évalué sous le régime de cette loi.
Quant au gouverneur en conseil, il aurait selon eux exercé
de maniére déraisonnable son pouvoir discrétionnaire en
s’en remettant au rapport de 1’Office, lequel était entaché
de vices importants —en fait, le gouverneur en conseil
ne disposait pas d’un « rapport » et, par conséquent, il
ne pouvait pas prendre sa décision. Les Tsleil-Waututh
ajoutent que I’Office n’a pas satisfait aux exigences du
paragraphe 31(1) de la Loi canadienne sur [’évaluation
environnementale (2012) :

i.  en ne décidant pas si les effets environnementaux
du transport maritime associé au projet étaient
susceptibles d’étre négatifs et importants;

ii. en concluant que le projet n’était pas susceptible
d’entrainer des effets environnementaux négatifs
et importants;

iii. en ne décidant pas si les effets négatifs et impor-
tants susceptibles d’étre causés par le transport
maritime associé au projet sont justifiables dans
les circonstances.
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[389] The significant adverse effect of particular con-
cern to Tsleil-Waututh are the Project’s significant ad-
verse effects upon the endangered Southern resident
killer whales and their use by Indigenous peoples.

[390] Tsleil-Waututh’s submissions are adopted by
Raincoast and Living Oceans. To these submissions they
add that the Board’s decision to exclude Project-related
shipping from the definition of the “designated proj-
ect” was not a discretionary scoping decision as Trans
Mountain argues. Rather, the Board erroneously inter-
preted the statutory definition of “designated project”.

[391] The definition of “designated project” is found
in section 2 of the Canadian Environmental Assessment
Act, 2012: see paragraph 57 above. The parties agree
that the issue of whether Project-related marine shipping
ought to have been included as part of the defined des-
ignated project turns on whether Project-related marine
shipping is a “physical activity that is incidental” to the
pipeline component of the Project. This is not a pure is-
sue of statutory interpretation. Rather, it is a mixed ques-
tion of fact and law heavily suffused by evidence.

[392] In response to the submissions of Tsleil-Waututh,
Raincoast and Living Oceans, Canada and Trans
Mountain make two submissions. First, they submit
that the Board reasonably concluded that the increase
in marine shipping was not part of the designated proj-
ect. Second, and in any event, they argue that the Board
conducted an extensive review of marine shipping.
Therefore, the question for the Court becomes whether
the Board’s assessment was substantively adequate, such
that the Governor in Council still had a “report” before
it such that the Board’s assessment could be relied upon.
Canada and Trans Mountain answer that question in the
affirmative.

[393] Before commencing my analysis, it is impor-
tant to situate the Board’s scoping decision and the ex-
clusion of Project-related shipping from the definition
of the Project. The definition of the designated project

[389] Les effets négatifs importants du projet qui pré-
occupent particulierement les Tsleil-Waututh concernent
les épaulards résidents du sud en voie de dispari-
tion et I’utilisation de cette ressource par les peuples
autochtones.

[390] Raincoast et Living Oceans souscrivent aux pré-
tentions des Tsleil-Waututh. Elles ajoutent que la déci-
sion de I’Office d’exclure de la définition du « projet
désigné » le transport lié au projet ne constituait pas
une décision discrétionnaire sur la portée du projet,
contrairement a ce que prétend Trans Mountain. Selon
elles, I’Office aurait mal interprété la définition 1égale de
« projet désigné ».

[391] La définition de « projet désigné » se trouve a
I’article 2 de la Loi canadienne sur [’évaluation envi-
ronnementale (2012) (voir le paragraphe 57 des présents
motifs). Les parties conviennent que la question de savoir
si le transport maritime associé¢ au projet doit étre inclus
dans la définition du projet désigné dépend de celle de
savoir si le transport maritime en lien avec le projet est
une « activité concréte [...] accessoir[e] » a la compo-
sante pipeline du projet. Il s’agit non pas d’une question
de pure interprétation législative, mais d’une question
mixte de fait et de droit largement tributaire de la preuve.

[392] En réponse aux observations des Tsleil-Waututh,
de Raincoast et de Living Oceans, le Canada et Trans
Mountain font valoir deux points. Premiérement, ils sou-
tiennent que I’Office a raisonnablement conclu que 1’aug-
mentation du transport maritime ne tombait pas sous le
coup du projet désigné. Deuxieémement, ils affirment que,
quoi qu’il en soit, I’Office a effectué un examen exhaus-
tif du transport maritime. Par conséquent, la question a
laquelle doit répondre la Cour est la suivante : ’évalua-
tion par I’Office était-elle adéquate sur le fond, de sorte
que le gouverneur en conseil disposait quand méme d’un
« rapport » et qu’il pouvait fonder sa décision sur cette
évaluation? Le Canada et Trans Mountain y répondent
par I’affirmative.

[393] Avant I’analyse, il importe de remettre en contexte
la décision prise par I’Office sur la portée du projet
et I’exclusion du transport maritime associ¢ au projet
de la définition du projet. Cette définition circonscrit
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truly frames the scope of the Board’s analysis. Activities
included as part of the designated project are assessed
under the Canadian Environmental Assessment Act,
2012 with its prescribed list of factors to be considered.
Further, as the Board acknowledged in Chapter 10 of its
report, the Species at Risk Act imposes additional obli-
gations on the Board when a designated project is likely
to affect a listed wildlife species. These obligations are
discussed below, commencing at paragraph 442.

[394] This assessment is to be contrasted with the as-
sessment of activities not included in the definition of
the designated project. These excluded activities are as-
sessed under the National Energy Board Act if the Board
is of the opinion that any public interest may be affected
by the issuance of a certificate of public convenience and
necessity, or by the dismissal of the proponent’s applica-
tion. On this assessment the Board is to have regard to
all considerations that “appear to it to be directly related
to the pipeline and to be relevant” [subsection 52(2) of
National Energy Board Act]. Parenthetically, to the ex-
tent that there is potential for the effects of excluded
activities to interact with the environmental effects of a
project, these effects are generally assessed under the cu-
mulative effects portion of the Canadian Environmental
Assessment Act, 2012 environmental assessment.

[395] I begin my analysis with Trans Mountain’s ap-
plication to the Board for a certificate of public conve-
nience and necessity for the Project. In Volume 1 of the
application, at pages 1-4, Trans Mountain describes the
primary purpose of the Project to be “to provide addi-
tional transportation capacity for crude oil from Alberta
to markets in the Pacific Rim including BC, Washington
State, California and Asia”. In Volume 2 of the applica-
tion, at pages 2—27, Trans Mountain describes the ma-
rine shipping activities associated with the Project. Trans
Mountain notes that of the 890 000 barrels per day ca-
pacity of the expanded system, up to 630 000 barrels per
day, or 71 percent, could be delivered to the Westridge
Marine Terminal for shipment by tanker. To place this
in perspective, currently in a typical month five tankers
are loaded with diluted bitumen at the Westridge Marine
Terminal, some of which are the smaller, Panamax tank-
ers. The expanded system would be capable of serving

véritablement 1’analyse de I’Office. Les activités incluses
dans le projet désigné sont évaluées sous le régime de
la Loi canadienne sur l’évaluation environnementale
(2012) en fonction de la liste prescrite de facteurs a
examiner. De plus, comme le reconnait I’Office au cha-
pitre 10 de son rapport, la Loi sur les especes en péril im-
pose des obligations additionnelles a 1’Office lorsqu’un
projet désigné est susceptible de toucher une espéce sau-
vage inscrite. Ces obligations sont examinées plus loin, a
partir du paragraphe 442.

[394] Comparons cette évaluation a celle des activités
non incluses dans la définition du projet désigné, qui sont
évaluées sous le régime de la Loi sur I'Office national
de I’énergie si I’Office est d’avis que la délivrance d’un
certificat d’utilité publique ou le rejet de la demande du
promoteur est susceptible d’affecter I’intérét public. Pour
cette évaluation, 1’Office tient compte de tous les facteurs
qu’il « estime directement liés au pipeline et pertinents »
[paragraphe 52(2) de la Loi sur [’Office national de
[’énergie]. Incidemment, si les effets des activités exclues
risquent d’interagir avec les effets environnementaux du
projet, ils sont généralement évalués au cours de 1’éva-
luation environnementale des effets cumulatifs effectuée
sous le régime de la Loi canadienne sur l’évaluation en-
vironnementale (2012).

[395] Commengons par analyser la demande que
Trans Mountain a présentée a 1’Office en vue d’obtenir
un certificat d’utilité publique pour le projet. Au vo-
lume 1 de la demande, aux pages 1 a 4, Trans Mountain
décrit 1’objectif principal du projet ainsi [TRADUC-
TION] : « augmenter la capacité de transport du pétrole
brut de 1I’Alberta aux marchés du littoral du Pacifique,
dont la Colombie-Britannique, I’Etat de Washington,
la Californie et I’Asie ». Au volume 2 de la demande,
aux pages 2 a 27, Trans Mountain décrit les activités
de transport maritime associées au projet. Elle fait re-
marquer que, sur la capacité de 890 000 barils par jour
aprés 1’agrandissement du réseau, 630 000 barils par
jour, ou 71 p. 100 de la capacité, pourraient transiter par
le terminal maritime Westridge pour étre expédiés par
navire-citerne. Pour donner un ordre de grandeur, ac-
tuellement, cinq navires-citernes — dont des Panamax,
d’un tonnage inférieur — sont chargés de bitume dilué
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up to 34 of the larger, Aframax tankers per month (with
actual demand influenced by market conditions).

[396] This evidence demonstrates that marine shipping
is, at the least, an element that accompanies the Project.
Canada argues that an element that accompanies a physi-
cal activity while not being a major part of the activity is
not “incidental” to the physical activity. Canada says that
this was what the Board implicitly found.

[397] The difficulty with this submission is that it is dif-
ficult to infer that this was indeed the Board’s finding, al-
beit an implicit finding. I say this because in its scoping
decision the Board gave no reasons for its conclusion. In
the second paragraph of the decision, under the introduc-
tory heading [at page 519], the Board simply set out its
conclusion:

For the purposes of the environmental assessment un-
der the CEAA 2012, the designated project includes the
various components and physical activities as described
by Trans Mountain in its 16 December 2013 application
submitted to the NEB. The Board has determined that
the potential environmental and socio-economic effects

au terminal maritime Westridge au cours d’un mois
donné. L’agrandissement du réseau permettrait de rem-
plir mensuellement jusqu’a 34 Aframax, d’un tonnage
supérieur (la demande réelle dépendrait des conditions
du marché).

[396] Cette preuve démontre que le transport maritime
est a tout le moins un élément qui accompagne le projet.
Selon le Canada, un élément qui accompagne une activité
concréte tout en ne constituant pas une partie importante
de celle-ci n’est pas « accessoire » a I’activité concréte.
Le Canada affirme que c’est la conclusion implicite a
laquelle est arrivé 1’Office.

[397] Le probléme, ¢’est qu’il est difficile d’inférer qu’il
s’agit effectivement de la conclusion — méme impli-
cite — tirée par I’Office. En effet, dans sa décision sur la
portée du projet, I’Office n’a pas motivé sa conclusion.
Au deuxiéme paragraphe de la décision, sous le titre
« Introduction » [a la page 535], I’Office énonce simple-
ment sa conclusion :

Aux fins de 1’évaluation environnementale réalisée aux
termes de la LCEE 2012, le projet désigné comprend
les diverses composantes et activités concretes du projet
décrites par Trans Mountain dans sa demande déposée
aupres de I’Office en date du 16 décembre 2013. L’Office
a déterminé que les effets environnementaux et socioéco-

of increased marine shipping activities to and from the

nomiques potentiels liés a I’intensification des activités de

Westridge Marine Terminal that would result from the

navigation maritime vers et depuis le terminal Westridge

designated project, including the potential effects of acci-

en raison du projet, y compris les effets que pourraient

dents or malfunctions that may occur, will be considered

avoir un accident ou une défaillance éventuels, seraient

under the NEB Act (see the NEB’s Letter of 10 September
2013 for filing requirements specific to these marine ship-
ping activities). To the extent that there is potential for
environmental effects of the designated project to inter-
act with the effects of the marine shipping, the Board
will consider those effects under the cumulative effects
portion of the CEAA 2012 environmental assessment.
[Underlining added.]

[398] Having defined the designated project not to in-
clude the increase in marine shipping, the Board dealt
with the Project-related increase in marine shipping activ-
ities in Chapter 14 of its report. Consistent with the scop-
ing decision, at the beginning of Chapter 14 the Board
stated, at page 323:

examinés aux termes de la Loi [sur [’Office national
de [’énergie] (voir la lettre de I’Office datée du 10 sep-
tembre 2013 pour prendre connaissance des exigences de
dépot visant les activités de navigation maritime). Dans
la mesure ou les effets environnementaux potentiels du
projet désigné sont susceptibles d’interagir avec les effets
de la navigation maritime, I’Office examinera ces derniers
au titre des effets cumulatifs de 1’évaluation environne-
mentale en vertu de la LCEE 2012. [Non souligné dans
I’original.]

[398] Ayant défini le projet désigné de manicre a en
exclure I’augmentation du transport maritime, 1’Office
traite de ’augmentation des activités maritimes liées au
projet au chapitre 14 de son rapport. Conformément a
la décision sur la portée du projet, I’Office déclare a la
page 333, au début du chapitre 14 :
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As described in Section 14.2, marine vessel traffic is regu-
lated by government agencies, such as Transport Canada,
Port Metro Vancouver, Pacific Pilotage Authority and the
Canadian Coast Guard, under a broad and detailed regula-
tory framework. The Board does not have regulatory over-
sight of marine vessel traffic, whether or not the vessel
traffic relates to the Project. There is an existing regime
that oversees marine vessel traffic. The Board’s regulatory

Comme il est dit a la section 14.2, la circulation mari-
time, réglementée par des organismes gouvernementaux,
notamment Transports Canada, Port Metro Vancouver,
I’ Administration de pilotage du Pacifique et la Garde
coticre canadienne est assujettie a un vaste cadre de régle-
mentation a la fois étendu et détaillé. La réglementation
ne confie pas a 1I’Office la surveillance de la circulation
maritime, qu’elle soit ou non connexe au projet, car un

oversight of the Project, as well as the scope of its assess-
ment of the Project under the Canadian Environmental

régime existant s’en charge déja. La surveillance régle-
mentaire du projet qu’exerce 1’Office, ainsi que la portée

Assessment Act (CEAA 2012), reaches from Edmonton

de I’évaluation du projet qu’il effectue en vertu de la Loi

to Burnaby, up to and including the Westridge Marine

canadienne sur ['évaluation environnementale (LCEE

Terminal (WMT). However, the Board determined that

2012), s’étendent d’Edmonton a Burnaby, jusqu’au

potential environmental and socio-economic effects of

terminal maritime Westridge (TMW) inclusivement.

Project-related tanker traffic, including the potential ef-
fects of accidents or malfunctions that may occur, are rel-

Cependant, I’Office a décidé que les éventuels effets envi-
ronnementaux et socioéconomiques de la circulation de

evant to the Board’s consideration of the public interest

navires-citernes connexe au projet, y compris les consé-

under the NEB Act. Having made this determination, the
Board developed a set of Filing Requirements specific to

the issue of the potential effects of Project-related marine

shipping activities to complement the Filing Manual.

[Underlining added; footnotes omitted.]

[399] Two points emerge from this passage. The first
point is the closest the Board came to explaining its
scoping decision was that the Board did not have reg-
ulatory oversight over marine vessel traffic. There is no
indication that the Board grappled with this important
issue.

[400] The issue is important because the Project is in-
tended to bring product to tidewater; 71 percent of this
product could be delivered to the Westridge Marine
Terminal for shipment by tanker. Further, as explained
below, if Project-related shipping forms part of the des-
ignated project additional requirements apply under
the Species at Risk Act. Finally, Project-related tankers
carry the risk of significant, if not catastrophic, adverse
environmental and socio-economic effects should a spill
occur.

[401] Neither Canada nor Trans Mountain point to any
authority to the effect that a responsible authority con-
ducting an environmental assessment under the Canadian
Environmental Assessment Act, 2012 must itself have

quences que pourraient avoir d’éventuels accidents ou dé-
faillances, sont des éléments dont il doit tenir compte pour
s’acquitter de 1’obligation de veiller a I’intérét public que
lui impose la Loi. Apres avoir pris cette décision, 1’Office
a énoncé, en complément du Guide de dépot, un ensemble
d’exigences de dépot qui visent précisément I’enjeu que
constituent les effets que peut exercer le transport mari-
time dans le contexte du projet. [Non souligné dans 1’ori-
ginal; renvois omis. ]

[399] Il ressort de ce passage deux points. En premier
lieu, dans ce qui se rapproche le plus d’une explication
concernant sa décision sur la portée du projet, I’Office
fait remarquer que la surveillance de la circulation mari-
time ne lui ressortit pas. Rien n’indique que 1’Office se
soit arrété sur cette importante question.

[400] II s’agit d’une question importante parce que le
projet vise a amener le produit a la cote, et 71 p. 100 de ce
produit pourrait aboutir au terminal maritime Westridge
en vue de son transport par navire-citerne. De plus, et
nous y reviendrons, si le transport maritime lié au projet
fait partie du projet désigné, des exigences additionnelles
s’appliquent en vertu de la Loi sur les espéces en péril.
Enfin, les navires-citernes en lien avec le projet présentent
un risque important, voire catastrophique, d’effets envi-
ronnementaux et socioéconomiques négatifs en cas de
déversement.

[401] Ni le Canada ni Trans Mountain n’invoque de
précédent pour appuyer leur prétention selon laquelle
une autorité responsable procédant a une évaluation en-
vironnementale sous le régime de la Loi canadienne sur
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regulatory oversight over a particular subject matter in
order for the responsible authority to be able to define a
designated project to include physical activities that are
properly incidental to the Project. The effect of the re-
spondents’ submission is to impermissibly write the fol-
lowing italicized words into the definition of “designated
project”: “It includes any physical activity that is inciden-
tal to those physical activities and that is regulated by the
responsible authority”

[402] In addition to being impermissibly restrictive, the
Board’s view that it was required to have regulatory au-
thority over shipping in order to include shipping as part
of the Project is inconsistent with the purposes of the
Canadian Environmental Assessment Act, 2012 enumer-
ated in subsection 4(1). These purposes include protect-
ing the components of the environment that are within
the legislative authority of Parliament and ensuring that
designated projects are considered in a careful and pre-
cautionary manner to avoid significant adverse environ-
mental effects.

[403] The second point that arises is that the phrase “in-
cidental to” is not defined in the Canadian Environmental
Assessment Act, 2012. It is not clear that the Board ex-
pressly directed its mind to whether Project-related marine
shipping was in fact an activity “incidental” to the Project.
Had it done so, the Canadian Environmental Assessment
Agency’s, Guide to Preparing a Description of a
Designated Project under the Canadian Environmental
Assessment Act, 2012 provides a set of criteria relevant to
the question of whether certain activities should be con-
sidered “incidental” to a project. These criteria are:

i.  the nature of the proposed activities and whether
they are subordinate or complementary to the des-
ignated project;

ii.  whether the activity is within the care and control
of the proponent;

iii. if the activity is to be undertaken by a third party,
the nature of the relationship between the propo-
nent and the third party and whether the propo-
nent has the ability to “direct or influence” the
carrying out of the activity;

l’évaluation environnementale (2012) doit elle-méme
exercer un pouvoir de surveillance réglementaire sur une
maticre particuliére pour pouvoir inclure, dans sa défi-
nition du projet désigné, des activités concrétes qui sont
véritablement accessoires au projet. La prétention des
défendeurs aurait pour effet inacceptable d’introduire les
mots en italique suivants dans la définition de « projet
désigné » : « Sont comprises les activités concrétes qui
leur sont accessoires et qui sont réglementées par l’auto-
rité responsable ».

[402] En plus d’étre indiment restrictive, 1’interpréta-
tion de 1I’Office — selon laquelle il devait avoir un pou-
voir réglementaire a 1’égard du transport pour inclure
le transport dans le projet — est incompatible avec les
objectifs de la Loi canadienne sur [’évaluation environ-
nementale (2012) énumérés au paragraphe 4(1), notam-
ment de protéger les composantes de I’environnement
qui relévent de la compétence 1égislative du Parlement et
de veiller a ce que les projets soient étudiés avec soin et
prudence afin qu’ils n’entrainent pas d’effets environne-
mentaux négatifs importants.

[403] En deuxiéme lieu, le terme « accessoire » n’est pas
défini dans la Loi canadienne sur [’évaluation environne-
mentale (2012). Il n’est pas certain que I’Office a cherché
a savoir si le transport maritime associé au projet €tait en
fait une activité « accessoire » au projet. A cet égard, le
Guide de préparation d’une description de projet désigné
en vertu de la Loi canadienne sur [’évaluation environ-
nementale (2012) de I’ Agence canadienne d’évaluation
environnementale énonce une série de critéres permettant
de savoir si certaines activités sont « accessoires » a un
projet :

i.  lanature des activités proposées et si ces activités
sont subordonnées ou complémentaires au projet
désigné;

il. est-ce une activité qui incombe au promoteur;

iii. si lactivité doit étre réalisée par un tiers, la nature
de la relation entre le promoteur et le tiers; le pro-
moteur peut-il diriger la réalisation de 1’activité
ou exercer une influence sur celle-ci;
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iv. whether the activity is solely for the benefit of the
proponent or is available for other proponents as
well; and,

v. the federal and/or provincial regulatory require-
ments for the activity.

[404] The Board does not advert to, or grapple with,
these criteria in its report. Had the Board grappled with
these criteria it would have particularly considered
whether marine shipping is subordinate or complemen-
tary to the Project and whether Trans Mountain is able to
“direct or influence” aspects of tanker operations.

[405] In this regard, Trans Mountain stated in its applica-
tion, on pages 8A-33 to 8A-34, that while it did not own
or operate the vessels calling at the Westridge Marine
Terminal, “it is an active member in the maritime com-
munity and works with BC maritime agencies to promote
best practices and facilitate improvements to ensure the
safety and efficiency of tanker traffic in the Salish Sea”.
Trans Mountain also referenced its Tanker Acceptance
Standard whereby it can prevent any tanker not approved
by it from loading at the Westridge Marine Terminal.

[406] The Board recognized Trans Mountain’s ability
to give directions to tanker operators in Conditions 133,
134 and 144 where, among other things, the Board re-
quired Trans Mountain to:

*  confirm that it had implemented its commitments
to enhanced tug escort by prescribing minimum
tug capabilities required to escort outbound, laden
tankers and by including these minimum capabil-
ities as part of its Tanker Acceptance Standard;

« file an updated Tanker Acceptance Standard and a
summary of any revisions made to the Standard;
and,

iv. Dactivité est-elle pour le bénéfice exclusif du pro-
moteur ou bien d’autres promoteurs peuvent-ils
¢également en bénéficier;

v. les exigences fédérales et/ou provinciales en
matieére de réglementation en ce qui concerne
I’activité.

[404] L’Office ne mentionne ni n’analyse ces critéres
dans son rapport. S’il ’avait fait, il aurait examiné en
particulier les questions de savoir si le transport mari-
time est accessoire ou complémentaire au projet et si
Trans Mountain peut « diriger » certains aspects des acti-
vités des navires-citernes ou « exercer une influence »
sur elles.

[405] A cet égard, Trans Mountain a déclaré dans sa
demande, aux pages 8A-33 a 8A-34, que bien qu’elle
ne possede ni n’exploite les navires qui accostent au
terminal maritime Westridge, [TRADUCTION] « elle est un
membre actif de la communauté maritime et travaille
avec les agences maritimes de la Colombie-Britannique
a promouvoir des pratiques exemplaires et a faciliter
des améliorations pour assurer la sécurité et I’efficacité
du trafic des navires dans la mer des Salish ». Trans
Mountain a aussi renvoyé a sa norme d’acceptation de
pétroliers qui lui permet d’interdire a tout navire-citerne
qu’elle n’a pas approuvé de prendre un chargement au
terminal maritime Westridge.

[406] L’Office reconnait que Trans Mountain avait la
capacité de donner des directives aux exploitants des
navires-citernes dans les conditions 133, 134 et 144, dans
lesquelles il a notamment exigé que Trans Mountain :

* confirme qu’elle a exécuté ses engagements en
matic¢re d’escorte renforcée par remorqueur en
prescrivant les capacités minimales de remor-
quage nécessaires a 1’escorte des pétroliers
chargés au départ et en incluant ces capacités mi-
nimales dans sa norme d’acceptation de pétroliers;

* dépose une norme actualisée d’acceptation de
pétroliers et un résumé de toute révision de cette
norme;
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o file annually a report documenting the contin-
ued implementation of Trans Mountain’s ma-
rine shipping-related commitments noted in
Condition 133, any instances of non-compliance
with Trans Mountain’s requirements and the steps
taken to correct instances of non-compliance.

[407] To similar effect, as discussed below in more de-
tail, Trans Mountain committed in the TERMPOL re-
view process to require, through its tanker acceptance
process, that tankers steer a certain course upon exiting
the Juan de Fuca Strait.

[408] Trans Mountain’s ability to “direct or influence”
tanker operations was a relevant factor for the Board to
consider.

[409] The Board’s reasons do not well-explain its scop-
ing decision, do not grapple with the relevant criteria and
appear to be based on a rationale that is not supported
by the statutory scheme. As explained in more detail be-
low, it follows that the Board failed to comply with its
statutory obligation to scope and assess the Project so as
to provide the Governor in Council with a “report” that
permitted the Governor in Council to make its decision.

[410] It follows that it is necessary to consider the re-
spondents’ alternate submission that the assessment the
Board conducted was, nevertheless, substantially ade-
quate such that the Governor in Council could rely upon
it for the purpose of assessing the public interest and the
environmental effects of the Project. To do this I will
first consider the deficiencies said to arise from the as-
sessment of Project-related shipping under the National
Energy Board Act, as opposed to its assessment under
the Canadian Environmental Assessment Act, 2012. 1
will then turn to the Board’s findings, as set out in its
report, in order to determine whether the Board’s report
was materially deficient or substantially adequate.

*  dépose chaque année un rapport attestant qu’elle
continue de tenir les engagements liés a la ma-
rine marchande mentionnés a la condition 133 et
documentant les cas de non-conformité aux exi-
gences de ces engagements ainsi que les mesures
prises pour redresser la situation.

[407] Dans la méme veine, comme nous le verrons plus
loin en détail, Trans Mountain s’est engagée dans le cadre
du processus d’examen TERMPOL a exiger, au moyen
de son processus d’acceptation des navires-citernes, que
ces navires suivent un certain couloir a la sortie du détroit
de Juan de Fuca.

[408] La capacité de Trans Mountain de « diriger »
les activités des navires-citernes ou « d’exercer une in-
fluence » sur elles était un facteur pertinent pour 1’exa-
men de 1’Office.

[409] Les motifs de I’Office n’expliquent pas bien sa
décision sur la portée du projet, n’examinent pas les cri-
téres pertinents et semblent reposer sur un raisonnement
qui n’est pas étay¢é par le régime législatif. Comme nous
I’expliquerons en détail plus loin, il s’ensuit que 1I’Office
a manqué a son obligation légale de déterminer la portée
du projet et d’évaluer ce dernier de maniére a fournir au
gouverneur en conseil un « rapport » permettant a ce der-
nier de prendre sa décision.

[410] Par conséquent, il est nécessaire d’examiner la
prétention subsidiaire des défendeurs selon laquelle
I’évaluation par 1’Office était néanmoins essentiellement
adéquate, de sorte que le gouverneur en conseil pouvait
évaluer I’intérét public et les effets environnementaux
du projet sur le fondement de I’évaluation. Pour ce faire,
j’examine pour commencer les lacunes dont serait enta-
chée I’évaluation du transport li¢ au projet, qui a été ef-
fectuée sous le régime de la Loi sur [’Office national de
[’énergie, et non de la Loi canadienne sur [’évaluation
environnementale (2012). J’examine ensuite les conclu-
sions que 1’Office a énoncées dans son rapport pour dé-
cider s’il était entaché de vices importants ou s’il était
essentiellement adéquat.
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(1) The deficiencies said to arise from the
Board’s assessment of Project-related ma-
rine shipping under the National Energy
Board Act

[411] Had the Project been defined to include Project-
related marine shipping, subsection 19(1) of the Canadian
Environmental Assessment Act, 2012 would have required
the Board to consider, and make findings, concerning
the factors enumerated in section 19. In the present case,
these include:

* the environmental effects of marine shipping, in-
cluding the environmental effects of malfunctions
or accidents that may occur in connection with
the designated project, and any cumulative effects
likely to result from the designated project in com-
bination with other physical activities that have or
will be carried out;

* the significance of these effects;

*  mitigation measures that are technically and eco-
nomically feasible that would mitigate any sig-
nificant adverse effects of marine shipping; and,

» alternative means of carrying out the designated
project that are technically and economically fea-
sible. This would include alternate shipping routes.

[412] Inow turn to address the Board’s consideration of
Project-related shipping.

(i) The Board’s consideration of Project-
related marine shipping and its findings

[413] I begin by going back to the Board’s statement,
quoted above, at paragraph 398, that “potential environ-
mental and socio-economic effects of Project-related
tanker traffic, including the potential effects of accidents
or malfunctions that may occur” were relevant to the
Board’s consideration of the public interest under the
National Energy Board Act. In this context, in order to
ensure that the Board had sufficient information about

(1) Les lacunes dont serait entachée 1’évalua-
tion faite par I’Office du transport mari-
time associé au projet sous le régime de la
Loi sur I’Office national de [’énergie

[411] Si la définition du projet avait inclus le transport
maritime en lien avec le projet, I’Office serait tenu, par
le paragraphe 19(1) de la Loi canadienne sur [’évalua-
tion environnementale (2012), de tirer des conclusions a
I’égard des facteurs qui y sont énumérés, a savoir :

e les effets environnementaux du transport maritime,
y compris ceux causés par les accidents ou défail-
lances pouvant résulter du projet désigné, et les
effets cumulatifs que la réalisation du projet dési-
gné, combinée a celle d’autres activités concrétes,
passées ou futures, est susceptible de causer a
I’environnement;

*  I’importance de ces effets;

e les mesures d’atténuation réalisables, sur les
plans technique et économique, des effets envi-
ronnementaux négatifs importants du transport
maritime;

* les solutions de rechange réalisables sur les plans
technique et économique, notamment a 1’égard
des couloirs de navigation.

[412] Passons a I’examen par 1’Office du transport lié
au projet.

(i1) Examen du transport maritime en lien avec
le projet et conclusions de 1’Office a cet
égard

[413] Pour commencer, je reviens a la déclaration de
I’Office, reproduite au paragraphe 398, selon laquelle
les « éventuels effets environnementaux et socioécono-
miques de la circulation de navires-citernes connexe au
projet, y compris les conséquences que pourraient avoir
d’éventuels accidents ou défaillances » étaient pertinents
pour I’examen par I’Office de I’intérét public sous le ré-
gime de la Loi sur [’Office national de [’énergie. Ainsi,
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those effects, the Board developed the specific filing
requirements referred to by the Board in the passage
quoted above.

[414] These filing requirements required Trans Mountain
to provide a detailed description of the increase in marine
shipping activities including: the frequency of passages,
passage routing, speed, and passage transit time; and,
the alternatives considered, such as passage routing, fre-
quency of passages and tanker type utilized.

[415] Trans Mountain’s assessment of accidents and
malfunctions related to the increase in marine shipping
was required to include descriptions of matters such as:

*  measures to reduce the potential for accidents and
malfunctions to occur, including an overview of
relevant regulatory regimes;

»  credible worst case spill scenarios and smaller
spill scenarios;

*  the fate and behaviour of any hydrocarbons that
may be spilled;

*  the potential environmental and socio-economic
effects of credible worst case spill scenarios and
smaller spill scenarios, taking into account the
season-specific behaviour, trajectory, and fate of
the hydrocarbon(s) spilled, as well as the range of
weather and marine conditions that could prevail
during the spill event; and,

e Trans Mountain’s preparedness and response
planning, including an overview of the relevant
regulatory regimes.

[416] Trans Mountain was required to provide informa-
tion on navigation and safety including:

pour s’assurer de disposer de suffisamment de rensei-
gnements sur ces effets, I’Office a élabor¢ les exigences
précises en matiére de dépot auxquelles il renvoie dans
I’extrait cité.

[414] Aux termes de ces exigences en matiére de dépot,
Trans Mountain devait fournir une description détaillée
de ’augmentation des activités de transport maritime,
indiquant notamment la fréquence des passages, les cou-
loirs de navigation, la vitesse des navires et le temps de
transit, ainsi que les solutions de rechange examinées
relativement aux couloirs de navigation, a la fréquence
des passages et au type de navire-citerne utilisé.

[415] L’évaluation faite par Trans Mountain des acci-
dents et des défaillances liés a I’augmentation du trans-
port maritime devait inclure des descriptions de questions
telles que :

e les mesures pour réduire le risque d’accidents et
de défaillances, y compris un apercu des régimes
de réglementation applicables;

e les pires scénarios crédibles de déversement et les
scénarios de déversement de moindre envergure;

e I’évolution et le comportement des hydrocarbures
susceptibles d’étre déversés;

e les éventuels effets environnementaux et socioé-
conomiques liés aux pires scénarios de déverse-
ment et aux scénarios de déversement de moindre
envergure, eu égard au comportement selon la
saison, a la trajectoire et a I’évolution des hydro-
carbures déversés, ainsi qu’a I’ensemble des
conditions climatiques et maritimes qui pourraient
exister au moment de I’incident;

* la planification et la préparation de I’intervention
faite par Trans Mountain, y compris un apercu
des régimes de réglementation applicables.

[416] Trans Mountain était tenue de fournir des rensei-
gnements sur la navigation et les mesures de sécurité,
notamment :
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* anoverview of the relevant regulatory regimes and
the role of the different organizations involved;

e any additional mitigation measures in compliance
with, or exceeding regulatory requirements, pro-
posed by Trans Mountain to further facilitate ma-
rine shipping safety; and,

* an explanation of how the regulatory regimes and
any additional measures promote the safety of the
increase in marine shipping activities.

[417] The filing requirements also required specific in-
formation relating to all mitigation measures related to
the increase in marine shipping activities.

[418] I now turn to specifically consider Chapter 14 of
the Board’s report and its consideration of the Project-
related increase in marine shipping activities. Because
the applicants’ primary concern centers on the Project’s
impact on the Southern resident killer whales and their
use, I will focus on the Board’s consideration of this
endangered species, including spill prevention and the
effects of spills. The Board did also consider and make
findings about the impact of increased Project-related
shipping on air emissions, greenhouse gases, marine and
fish habitat, marine birds, socio-economic effects, heri-
tage resources and human health effects.

[419] The Board began by describing the extent of ex-
isting, future, and Project-related shipping activities. It
then moved to a review of the regulatory framework and
some federal improvement initiatives. The Board’s report
describes how marine shipping is regulated under the
Canada Shipping Act, 2001, S.C. 2001, ¢. 26 and admin-
istered by Transport Canada, the Canadian Coast Guard
and other government departments.

[420] The Board then moved, in section 14.3, to the
assessment of the effects of increased marine shipping,

e un apercu des régimes de réglementation appli-
cables et du role des différentes organisations
concernées;

e toute autre mesure d’atténuation additionnelle
en vue de respecter ou de dépasser les exigences
réglementaires proposée par Trans Mountain pour
augmenter la sécurité du transport maritime;

e une explication de la fagon dont les régimes de
réglementation et toute autre mesure additionnelle
favorisent la sécurité des activités accrues de
transport maritime.

[417] Aux termes des exigences de dépot, Trans
Mountain devait aussi fournir des renseignements précis
concernant toutes les mesures d’atténuation liées a I’aug-
mentation du transport maritime.

[418] Reportons-nous tout particuliérement au cha-
pitre 14 du rapport de I’Office pour voir comment ce
dernier a traité I’augmentation des activités de transport
maritime liées au projet. Comme la principale préoc-
cupation des demandeurs a trait a ’incidence du projet
sur les épaulards résidents du sud et leur utilisation de
cette ressource, nous examinons surtout la maniére dont
I’Office a abordé la question relative a cette espéce en
voie de disparition, y compris la prévention et les effets
des déversements. L’Office a aussi tiré des conclusions
sur les répercussions de I’augmentation du transport lié
au projet sur les émissions atmosphériques, les gaz a
effet de serre, les habitats marins et ’habitat du poisson,
les oiseaux marins, les ressources patrimoniales et la
santé humaine, y compris ses effets socioéconomiques.

[419] L’Office commence par décrire 1’étendue des acti-
vités de transport actuelles et futures connexes au projet.
Il examine ensuite le cadre réglementaire et certaines
initiatives d’amélioration fédérales. Il explique dans son
rapport que le transport maritime est réglementé par la
Loi de 2001 sur la marine marchande, L.C. 2001, ch. 26,
et administré par Transports Canada, la Garde cdtiére
canadienne et d’autres ministeres.

[420] Ensuite, a la section 14.3, 1’Office se penche sur
les effets de I’intensification du transport maritime, tout
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focusing on changes to the environmental and socio-
economic setting caused by the routine operation of
Project-related marine vessels. It noted that while it as-
sessed the potential environmental and socio-economic
factors of increased marine shipping as part of its public
interest determination under the National Energy Board
Act, the Board [at page 332] “followed an approach sim-
ilar to the environmental assessment conducted under
[the Canadian Environmental Assessment Act, 2012] ...
to the extent it was appropriate, to inform the Board’s
public interest determination.”

[421] The Board went on to explain that in order to
consider whether the effects of marine shipping were
likely to cause significant environmental effects, it con-
sidered the existing regulatory scheme in the absence
of any specific mitigation measures. This reflected the
Board’s view that since marine shipping was beyond its
regulatory authority, it did not have the ability to impose
specific mitigation conditions to address environmental
effects of Project-related marine shipping. The Board
also explained that it considered any cumulative effects
that were likely to arise from Project-related shipping,
in combination with environmental effects arising from
other current or reasonably foreseeable marine vessel
traffic in the area.

[422] Finally, before turning to its assessment of the
Project’s effects, the Board stated that its assessment had
considered:

* adverse impacts of Project-related marine ship-
ping on Species at Risk Act (SARA)-listed wild-
life species and their critical habitat;

o all reasonable alternatives to Project-related ma-
rine shipping that would reduce impact on SARA-
listed species’ critical habitat; and,

particuliérement les changements au contexte environne-
mental et socioéconomique découlant de 1’exploitation
courante de batiments de mer en lien avec le projet. 11
indique avoir évalué les éventuels effets environnemen-
taux et socioéconomiques découlant de I’intensification
du transport maritime en se penchant sur I’intérét public
conformément a la Loi sur ['Office national de [’énergie,
mais avoir « adopté une approche semblable a celle qui
a été utilisée pour 1’évaluation environnementale menée
en vertu de [la Loi canadienne sur [’évaluation environ-
nementale (2012)][...] dans la mesure ou elle convenait,
afin d’¢éclairer la détermination de I’intérét public » [a la
page 342].

[421] L’Office explique ensuite que, pour décider si le
transport maritime entrainera probablement des effets en-
vironnementaux importants, il a tenu compte du régime
de réglementation actuel, sans quelque mesure d’atténua-
tion particuliere. Cette démarche cadre avec son point de
vue selon lequel, comme le transport maritime dépasse
les pouvoirs de réglementation qui lui sont dévolus, il
n’est pas habilité a imposer des conditions d’atténua-
tion particuliéres pour parer aux conséquences environ-
nementales du transport maritime en lien avec le projet.
L’Office explique aussi qu’il a tenu compte de tout effet
cumulatif susceptible de résulter du transport maritime
associé au projet, ainsi que des effets environnementaux
découlant de la circulation maritime actuelle ou raisonna-
blement prévisible dans le secteur.

[422] Enfin, avant de présenter son évaluation des effets
du projet, I’Office indique avoir tenu compte :

e des incidences négatives du transport maritime
lié au projet sur les espéces sauvages répertoriées
dans la Loi sur les espéces en péril et I’habitat
essentiel de ces espéces;

e de toutes les solutions de rechange raisonnables
au transport maritime qui réduiraient les effets que
ce transport a sur 1’habitat essentiel des espéces
répertoriées dans la Loi sur les espéces en péril,
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*  measures to avoid or lessen any adverse impacts,
consistent with applicable recovery strategies or
action plans.

[423] The Board then went on to make the following
findings and statements with respect to marine mammals
generally:

e Underwater noise from Project-related marine
vessels would result in sensory disturbances to
marine mammals. The disturbance is expected to
be long-term as it is likely to occur for the dura-
tion of operations of Project-related vessel traffic.

*  When assessing the impact of Project-related ship-
ping on specific species, the Board’s approach was
to consider the temporal and spatial impact, and
its reversibility.

e Project-related marine vessels have the potential
to strike a marine mammal, which could result in
lethal or non-lethal effects. Further, the increase
in Project-related marine traffic would contribute
to the cumulative risk of marine mammal vessel
strikes. The Board acknowledged Trans Mountain’s
commitment to provide explicit guidance for re-
porting both marine mammal vessel strikes and
mammals in distress to appropriate authorities.

* The Board accepted the evidence of the
Department of Fisheries and Oceans and Trans
Mountain to the effect that there were no direct
mitigation measures that Trans Mountain could
apply to reduce or eliminate potential adverse ef-
fects from Project-related tankers. It recognized
that altering vessel operations, for example by
shifting shipping lanes away from marine mam-
mal aggregation areas or reducing marine vessel
speed, could be an effective mitigation measure.
However, these specific measures were outside of
the Board’s regulatory authority, and out of Trans

des mesures pour éviter ou réduire toute consé-
quence négative conformes aux programmes ou
plans d’action de rétablissement applicables.

[423] L’Office présente ensuite les conclusions et obser-
vations suivantes au sujet des mammiféres marins en
général :

Le bruit sous-marin causé par les batiments de
mer en lien avec le projet provoquerait des per-
turbations sensorielles chez les mammiféres ma-
rins. On s’attend a des perturbations a long terme
puisqu’elles se feraient probablement sentir pen-
dant toute la durée de la circulation maritime li¢e
au projet.

Pour évaluer I’incidence du transport li¢ au projet
sur certaines espéces, I’Office a examiné les consé-
quences sur les plans temporel et spatial ainsi que
la réversibilité de ces conséquences.

Les batiments de mer en lien avec le projet sont
susceptibles d’entrer en collision avec un mammi-
fére marin, ce qui pourrait avoir des conséquences
Iétales ou non 1étales. De plus, I’augmentation de
la circulation maritime imputable au projet contri-
buerait aux risques cumulatifs de collision entre
un navire et un mammifére marin. L’Office prend
acte de I’engagement, pris par Trans Mountain, de
fournir une directive explicite pour que soient re-
mises aux autorités compétentes des déclarations
concernant les mammiféres en détresse et les col-
lisions avec des mammiféres marins.

L’Office accepte les observations du ministére des
Péches et des Océans et de Trans Mountain selon
lesquelles il n’existait pas de mesures d’atténuation
directes que cette derniére pourrait prendre pour
réduire ou éliminer les éventuels effets négatifs
des navires-citernes associés au projet. Il reconnait
que la modification des opérations des navires, par
exemple déplacer les corridors de navigation pour
les ¢loigner des aires de rassemblement de mam-
miféres marins ou réduire la vitesse des navires,
pourrait constituer une mesure d’atténuation effi-
cace. Cependant, ces mesures précises ne relévent
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Mountain’s control. The Board encouraged other
regulatory authorities, such as Transport Canada
or Fisheries and Oceans Canada to explore ini-
tiatives that would aim to reduce the potential ef-
fects of marine vessels on marine mammals.

*  The Board recognized initiatives currently under-
way, or proposed, and noted Trans Mountain’s
commitment to participate in some of these initia-
tives. The Board imposed Condition 132 requir-
ing Trans Mountain to develop a Marine Mammal
Protection Program, and to undertake or support
initiatives that focus on understanding and miti-
gating Project-related effects. Such Protection
Program is to be filed prior to the commencement
of Project operations.

e The Board explained that Condition 132 was
meant to ensure that Trans Mountain fulfilled its
commitments to participate in the development of
industry-wide shipping practices in conjunction
with the appropriate authorities. At the same time,
the Board recognized that the Marine Mammal
Protection Program offered no assurance that ef-
fective mitigation would be developed and im-
plemented to address Project-related effects on
marine mammals.

e The Board acknowledged the recommendation
of the Department of Fisheries and Oceans that
Trans Mountain explore the use of marine mam-
mal on-board observers on Project-related marine
vessels. The Board expressed its agreement and
set out its expectation that it would see an ini-
tiative of this type incorporated as part of Trans
Mountain’s Marine Mammal Protection Program.

[424] The Board also acknowledged Trans Mountain’s
commitment to require Project-related marine vessels
to meet any future guidelines or standards for reducing
underwater noise from commercial vessels as they come
into force.

pas des pouvoirs de réglementation de 1’Office et
¢échappent au controle de Trans Mountain. L’Office
encourage d’autres autorités de réglementation,
comme Transports Canada et Océans Canada, a
envisager des initiatives qui auraient pour objectif
de réduire les effets possibles des batiments de mer
sur les mammiféres marins.

*  L’Office reconnait que des initiatives ont été en-
gagées ou proposées et note que Trans Mountain
s’¢était engagée a participer a quelques-unes
d’entre elles. Il a imposé la condition 132 aux
termes de laquelle Trans Mountain doit ¢laborer
un programme de protection des mammiferes ma-
rins et entreprendre ou soutenir des initiatives dont
I’objet principal est de comprendre et d’atténuer
les conséquences découlant du projet. L’entreprise
devra déposer un tel programme avant le début
des activités liées au projet.

*  L’Office explique que la condition 132 vise a faire
en sorte que Trans Mountain tienne ses engage-
ments de participer a 1’¢laboration de pratiques
de transport maritime a I’échelle du secteur, de
concert avec les autorités compétentes. Il a en
méme temps reconnu que le programme de pro-
tection des mammiféres marins ne donnait aucune
garantie que des mesures d’atténuation seront
effectivement élaborées et mises en ceuvre pour
contrer les effets du projet sur les mammiféres
marins.

* L’Office prend acte de la recommandation du
ministére des Péches et des Océans que Trans
Mountain envisage le recours a des observateurs
marins sur les navires en lien avec le projet. 1l
convient qu’il pourrait s’agir de programmes va-
lables et dit s’attendre a voir des initiatives de ce
type dans le cadre du programme de protection des
mammiféres marins de Trans Mountain.

[424] L’Office prend également acte de I’engagement
par Trans Mountain d’exiger des navires associés au
projet qu’ils respectent les directives ou normes futures
concernant la réduction du bruit sous-marin causé par les
navires commerciaux dés leur entrée en vigueur.
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[425] The Board went on to make the following find-
ings with specific reference to the Southern resident
killer whale [report, at page 350]:

*  The Southern resident killer whale population has
crossed a threshold where any additional adverse
environmental effects would be considered sig-
nificant. The current level of vessel traffic in the
regional study area and the predicted future in-
crease of vessel traffic in that area, even excluding
Project-related marine vessels, “have and would
increase the pressure on the Southern resident
killer whale population”

*  The Board expressed its expectation that Project-
related marine vessels would represent a max-
imum of 13.9 percent of all vessel traffic in the
regional study area, excluding the Burrard Inlet,
and would decrease over time as the volume of
marine vessel movements in the area is antici-
pated to grow. Therefore, while the effects from
Project-related marine vessels would be a small
fraction of the total cumulative effects, the Board
acknowledged that this increase in marine ves-
sels associated with the Project “would further
contribute to cumulative effects that are already
jeopardizing the recovery of the Southern resident
killer whale. The effects associated with Project-
related marine vessels will impact numerous in-
dividuals of the Southern resident killer whale
population in a habitat identified as critical to the
recovery”. The Board classified these effects as
“high magnitude”. Consequently, the Board found
that “the operation of Project-related marine ves-
sels is likely to result in significant adverse effects
to the Southern resident killer whale.”

*  The Board recognized that the “Recovery Strategy
for the Northern and Southern Resident Killer
Whale” prepared by the Department of Fisheries
and Oceans identified vessel noise as “a threat to
the acoustic integrity of Southern resident killer
whale critical habitat, and that physical and acous-
tic disturbance from human activities may be key

[425] L’Office tire ensuite les conclusions suivantes
au sujet de 1’épaulard résident du sud [rapport, aux
pages 361 et 362] :

La population de I’épaulard résident du sud a
franchi un seuil au-dela duquel tout effet indé-
sirable supplémentaire sur I’environnement est
considérable. Le niveau actuel, et ’augmenta-
tion prévue, de la circulation maritime dans la
zone d’étude régionale, méme si 1’on exclut les
navires en lien avec le projet, « [a] intensifié et
intensifier[a] la pression qui s’exerce sur la popu-
lation de 1’épaulard résident du sud ».

L’Office dit s’attendre a ce que les batiments de
mer liés au projet représentent 13,9 p. 100 de
toute la circulation maritime dans la zone d’étude
régionale, a I’exclusion de la baie Burrard, et que
ce pourcentage baisse au fil du temps, car la circu-
lation maritime dans cette zone devrait augmen-
ter. Par conséquent, bien que les effets exercés
par les batiments de mer en lien avec le projet
soient une faible fraction des effets cumulatifs
totaux, 1’Office reconnait que cette augmentation
du nombre de batiments de mer en lien avec le
projet « contribuera davantage encore aux effets
cumulatifs qui mettent déja en péril le rétablisse-
ment de I’épaulard résident du sud. Les effets oc-
casionnés par les batiments de mer participant au
projet auront des répercussions sur de nombreux
individus de la population de 1’épaulard résident
du sud dans un habitat désigné comme essentiel
pour le rétablissement ». L’Office qualifie ces ef-
fets comme étant d’une « grande ampleur ». Par
conséquent, il conclut que « I’exploitation de bati-
ments de mer participant au projet aura probable-
ment des conséquences pernicieuses importantes
pour I’épaulard résident du sud ».

L’Office reconnait que le « Programme de réta-
blissement des épaulards résidents [...] du nord
et du sud du Canada », préparé par le ministére
des Péches et des Océans, considére le bruit des
navires comme une menace pour « 1’intégrité
acoustique de 1’habitat essentiel de 1’épaulard
résident du sud, et que la perturbation physique et
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factors causing depletion or preventing recovery
of resident killer whale populations.”

The Board noted that the death of a Southern res-
ident killer whale from a Project-related marine
vessel collision, despite the low likelihood of
such an event, would have population level con-
sequences. The Board acknowledged that Project-
related marine vessels would encounter a killer
whale relatively often, however, “given the limited
number of recorded killer whale marine vessel
strikes and the potential avoidance behaviors of
killer whales” the Board accepted the evidence of
Trans Mountain and the Department of Fisheries
and Oceans that the probability of a Project-related
marine mammal vessel strike on a Southern resi-
dent killer whale was low.

The Board expressed the view that the recov-
ery of the Southern resident killer whale requires
complex, multi-party initiatives, and that the
Department of Fisheries and Oceans and other
organizations are currently undertaking numerous
initiatives to support the recovery of the species,
including finalizing an action plan. The Board
acknowledged Trans Mountain’s commitment
to support the objectives and recovery measures
identified in the action plan. The draft action plan
included a detailed prioritized list of initiatives.
The Board expressed its expectation that Trans
Mountain would support these initiatives within
the Marine Mammal Protection Program. The
Board encouraged initiatives, including initiatives
of the federal government, to prioritize and imple-
ment specific measures to promote recovery of the
species.

Finally, the Board concluded that “the operation
of Project-related marine vessels is likely to result
in significant adverse effects to the Southern resi-
dent killer whale.”

acoustique imputable a I’activité anthropique peut
étre un facteur déterminant qui contribue au dé-
croissement des populations d’épaulards résidents
ou empéche leur rétablissement ».

Selon I’Office, bien qu’elle soit faible, la probabi-
lité¢ de mort d’un épaulard résident du sud par suite
d’une collision avec un batiment de mer en lien
avec le projet aurait des conséquences a 1’échelle
de la population. Il reconnait que ces navires ren-
contreraient un épaulard relativement souvent.
Toutefois, « comme le nombre de collisions entre
des épaulards et des batiments de mer qui ont
¢été enregistré[es] est limité et que les épaulards
adoptent éventuellement un comportement qui
permet de les éviter », I’Office accepte la préten-
tion de Trans Mountain et du ministére des Péches
et des Océans selon laquelle il est peu probable
qu’un navire en lien avec le projet entre en colli-
sion avec un épaulard résident du sud.

L’Office exprime I’opinion que le rétablissement
de I’épaulard résident du sud exigera la mise sur
pied d’initiatives complexes mettant a contribu-
tion plusieurs parties. Il souligne que le ministeére
des Péches et des Océans et d’autres organismes
lancent actuellement de nombreuses initiatives
pour favoriser le rétablissement de I’espéce, et met
notamment la derniére touche a un plan d’action.
L’Office reconnait que Trans Mountain s’est enga-
gée a appuyer les objectifs et les mesures de réta-
blissement énoncés dans le plan d’action. Le projet
de plan d’action comprend une liste détaillée des
initiatives par ordre de priorité. L’Office dit s’at-
tendre a ce que Trans Mountain appuie une partie
de ces initiatives dans le cadre du programme de
protection des mammiféres marins. Il encourage
I’adoption d’initiatives, notamment par le fédéral,
visant en priorité la prise de mesures particuliéres
pour favoriser le rétablissement de 1’espéce et leur
mise en ceuvre.

Enfin, 1I’Office conclut que « I’exploitation de
batiments de mer participant au projet aura pro-
bablement des conséquences pernicieuses pour
1’épaulard résident du sud ».
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[426] The Board then considered the impact of marine
shipping on the traditional use of marine resources by
Indigenous communities, finding that:

e There would be disruptions to Indigenous ma-
rine vessels and harvesters, and this may disrupt
activities or access to specific sites. However, in
the Board’s view these disruptions would be tem-
porary, occurring only during the period of time
when Project-related tanker vessels are in transit.
Thus, it was of the view that Indigenous marine
vessel users would maintain the ability to continue
to harvest marine resources and to access subsis-
tence and cultural sites in the presence of these
periodic and short-term disruptions.

e Therefore, the Board found that, with the excep-
tion of the effects on the Southern resident killer
whale, the magnitude of effects of Project-related
marine vessel traffic on traditional marine re-
source uses, activities and sites would be low.

*  Given the low frequency, duration and magnitude
of effects associated with potential disruptions,
and Trans Mountain’s commitments to provide
regular updated information on Project-related
marine vessel traffic to Indigenous communities,
the Board found that adverse effects on traditional
marine resource uses, activities and sites were not
likely and that, overall, Project-related marine
traffic’s contribution to overall effects related to
changes in traditional marine use patterns was not
likely to be significant.

e Project-related marine traffic’s contribution to
cumulative effects was found to be of low to
medium magnitude, and reversible in the long
term. The Board therefore found significant ad-
verse cumulative effects associated with Project-
related marine vessel traffic on traditional marine
resource use was not likely to be significant,
with the exception of effects associated with the

[426] L’Office examine ensuite I’incidence du transport
maritime sur I’utilisation par les communautés autoch-
tones des ressources marines a des fins traditionnelles et
en tire les conclusions suivantes :

* Les navires et les pécheurs autochtones subi-
ront des perturbations, ce qui risque de perturber
les activités ou 1’accés aux sites. Toutefois, selon
I’Office, ces perturbations seront temporaires, ne
se produiront que pendant le transit des navires-
citernes du projet. Ainsi, il s’est dit d’avis que les
Autochtones qui utilisent des batiments de mer
conserveraient leur capacité de poursuivre leurs
récoltes et d’accéder aux sites culturels et de sub-
sistance malgré ces perturbations périodiques de
courte durée.

*  Par conséquent, I’Office conclut qu’exception
faite des effets sur I’épaulard résident du sud, les
conséquences sur I’utilisation des ressources ma-
rines, les activités et les lieux traditionnels seraient
de faible ampleur.

«  Etant donné la fréquence, la durée et la faible
ampleur des effets connexes aux perturbations
éventuelles, et les engagements pris par Trans
Mountain de fournir réguliérement aux collecti-
vités autochtones des renseignements actualisés
sur la circulation des navires en lien avec le pro-
jet, I’Office a jugé qu’il est peu probable qu’il y
ait des effets négatifs sur les utilisations des res-
sources marines, les activités et les lieux tradition-
nels, et que, dans ’ensemble, 1’incidence de la
circulation maritime en lien avec le projet sur les
changements globaux des habitudes d’utilisation
des ressources marines a des fins traditionnelles ne
sera probablement pas importante.

e L’Office juge que I’incidence du trafic maritime
en lien avec le projet sur les effets cumulatifs est
faible ou moyenne et réversible a long terme. 11
estime par conséquent peu probable que le tra-
fic maritime connexe au projet ait des consé-
quences défavorables importantes et cumulatives
sur 1’utilisation des ressources marines a des
fins traditionnelles, exception faite des effets sur
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traditional use of the Southern resident killer
whale, which were considered significant.

Recognizing the cultural importance of the killer
whale to certain Indigenous groups, the Board
found [at page 363] that “the increase in marine
vessel traffic associated with the Project is likely
to result in significant adverse effects on the tradi-
tional Aboriginal use associated with the Southern
resident killer whale.”

[427] Finally, in sections 14.4 to 14.6 the Board consid-
ered spill prevention. It made the following findings:

The Board accepted the evidence filed by Trans
Mountain regarding marine shipping navigation
and safety, including the reports filed as part of
the TERMPOL Review Process.

Although a large spill from a tanker associated
with the Project would result in significant ad-
verse environmental and socio-economic effects,
such an event is not likely.

Even with response efforts, any large spill would
result in significant adverse environmental and
socio-economic effects.

Trans Mountain, in conjunction with the Western
Canada Marine Response Corporation, proposed
appropriate measures to respond to potential oil
spills from Project-related tankers. These proposed
measures exceed regulatory requirements and
would result in a response capacity that is double,
and a delivery time that is half, that required by
the existing planning standards. The Board gave
substantial weight to the fact that the TERMPOL
Review Committee and the Canadian Coast Guard
did not identify any particular concerns with ma-
rine spill response planning associated with the
Project.

I’utilisation a des fins traditionnelles de 1’épau-
lard résident du sud, qui sont considérés comme
importants.

Reconnaissant I’importance culturelle de 1’épau-
lard pour certains groupes autochtones, 1’Office
conclut [a la page 375] que « I’accroissement de
la circulation maritime occasionné par le projet
entrainera probablement des conséquences perni-
cieuses considérables pour I’épaulard résident du
sud ».

[427] Finalement, I’Office traite de la prévention des
déversements aux sections 14.4 a 14.6. 11 tire les conclu-
sions suivantes :

L’Office retient la preuve déposée par Trans
Mountain au sujet de la navigation et de la sécu-
rité¢ du transport maritime, y compris les rapports
déposés dans le cadre du processus d’examen
TERMPOL.

Un déversement important causé par un navire-
citerne aurait des conséquences environnemen-
tales et socioéconomiques importantes, mais un
tel accident est peu probable.

Méme s’il y a intervention, tout déversement
important se soldera par des effets environnemen-
taux et socioéconomiques négatifs importants.

Trans Mountain, de concert avec la Western
Canada Marine Response Corporation, a proposé
des mesures appropriées pour intervenir en cas
de déversement d’hydrocarbures par des navires-
citernes du projet. Ces mesures dépassent les exi-
gences réglementaires et donneraient lieu a une
capacité d’intervention deux fois plus importante
que celle prévue par les normes de planifica-
tion actuelles, et a un délai d’exécution deux fois
moins long que celui exigé par ces mémes normes.
L’Office accorde un poids considérable au fait
que le comité d’examen TERMPOL et la Garde
cotiére canadienne n’ont pas fait mention de pré-
occupations particuliéres quant a la planification
de I’intervention en cas de déversement en ce qui
concerne le projet.
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The environmental effects of a spill from a tanker
would be highly dependent on the particular cir-
cumstances, such as the amount and the type of
product(s) spilled, the location of the spill, the
response time, the effectiveness of containment
and cleanup, the valued components that were
impacted, and the weather and time of year of the
spill.

A small spill, quickly contained, could have ad-
verse effects of low magnitude, whereas a cred-
ible worst-case spill could have adverse effects
of larger geographic extent and longer duration,
and such effects would probably be significant.
Moreover, spills could impact key marine habi-
tats such as salt marshes, eelgrass beds and kelp
forests, which could, in turn, affect the numerous
species that rely upon them. Spills could also af-
fect terrestrial species along the coastline, includ-
ing SARA-listed terrestrial plant species.

Although impacts from a credible worst-case spill
would probably be adverse and significant, nat-
ural recovery of the impacted areas and species
would likely return most biological conditions to
a state generally similar to pre-spill conditions.
Such recovery might be as quick as a year or
two for some valued components, or might take
as long as a decade or more for others. Valuable
environmental values and uses could be lost or di-
minished in the interim. For some valued compo-
nents, including certain SARA-species, recovery
to pre-spill conditions might not occur.

Les conséquences pour 1’environnement d’un
déversement d’un navire-citerne dépendront for-
tement des circonstances particuliéres, notamment
de la quantité et du type de produit déversé, du
lieu du déversement, du délai d’intervention, de
I’efficacité du confinement et du nettoyage, des
composantes valorisées qui sont touchées ainsi
que des conditions météorologiques et du moment
de ’année ou se produit le déversement.

Un petit déversement qui est rapidement confiné
pourrait avoir des effets néfastes de faible am-
pleur, alors qu’un déversement équivalant au pire
scénario crédible pourrait avoir des conséquences
négatives de plus grande portée géographique et
de plus grande durée, et qui seraient probable-
ment importantes. Qui plus est, les déversements
seraient susceptibles de toucher des habitats ma-
rins clés, notamment des marais salés, des her-
biers de zostere et des foréts d’algues brunes, qui
risqueraient a leur tour d’affecter les nombreuses
espéces qui en dépendent. Les déversements pour-
raient aussi toucher les espéces terrestres le long
du littoral, y compris des espéces de plantes ter-
restres répertoriées dans la Loi sur les espéces en
peéril.

Bien que les incidences d’un déversement équiva-
lant au pire scénario crédible soient probablement
négatives et importantes, le rétablissement naturel
des zones et des espeéces touchées raménerait pro-
bablement la plupart des conditions biologiques a
un état semblable a celui qui existait avant le dé-
versement. Un tel rétablissement pourrait se faire
rapidement, en a peine un an ou deux, pour cer-
taines composantes valorisées, ou prendre jusqu’a
une décennie ou plus pour d’autres. Des valeurs
et utilisations environnementales valorisées pour-
raient étre perdues ou réduites dans 1’intervalle.
Pour certaines composantes valorisées, dont cer-
taines espeéces répertoriées dans la Loi sur les
espéces en péril, il est possible qu’on ne puisse
obtenir un rétablissement aux conditions existant
avant le déversement.
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*  Mortality of individuals of SARA-listed species
could result in population level impacts and could
jeopardize recovery. For example, the impact on
a Southern resident killer whale of exposure to an
oil spill potentially would be catastrophic.

e There is a very low probability of a credible worst-
case event.

*  The effects of a credible worst-case spill on the
current use of lands, waters and resources for tra-
ditional purposes by Indigenous people would
likely be adverse and significant. However, the
probability of such a worst-case event is very low.

[428] With respect to the Board’s reference to the re-
port of the TERMPOL Review Committee [TERMPOL
Review Process Report on the Trans Mountain Expansion
Project, 2014], one of the topics dealt with in that report
was Project routing. It was noted, in Section 3.2, that the
“shipping route to and from Trans Mountain’s terminal
to the open sea is well-established and used by deep sea
tankers as well as other vessel types such as cargo ves-
sels, cruise ships and ferries.” Later in the report it was
noted that “Aframax class tankers currently use the pro-
posed route, demonstrating that tanker manoeuvrability
issues are not a concern.”

[429] Notwithstanding, the Review Committee did
make one finding with respect to the shipping route.
Finding 9 was to the effect that “7Trans Mountain's com-
mitment to require via its tanker acceptance process that
Project tankers steer a course no more northerly than
due West (270°) upon exiting the Juan de Fuca Strait will
enhance safety and protection of the marine environment
by providing the shortest route out of the Canadian” [ital-
ics in original] economic exclusion zone.

[430] Returning to the Board’s report, the end result of
the Board’s assessment of the Project was that, notwith-
standing the impacts of the Project upon the Southern

*  Lamortalité¢ d’individus des espéces répertoriées
dans la Loi sur les espéces en péril pourrait abou-
tir a des conséquences a I’échelle de la population
et mettre en péril le rétablissement de ces espéces.
Par exemple, ’exposition des épaulards résidents
du sud a un déversement pourrait avoir des consé-
quences catastrophiques.

*  La probabilité qu’un accident correspondant au
pire scénario crédible se produise est tres faible.

e Les effets qu’un déversement correspondant au
pire scénario aurait sur ’utilisation actuelle des
terres, des eaux et des ressources a des fins tra-
ditionnelles par les peuples autochtones seraient
probablement négatifs et importants. Toutefois, la
probabilité qu’il se produise un tel accident est trés
faible.

[428] L’Office renvoie également au rapport du proces-
sus d’examen TERMPOL [TERMPOL Review Process
Report on the Trans Mountain Expansion Project, 2014],
lequel traite du tracé du projet. Il est écrit dans ce rap-
port, & la section 3.2, que [TRADUCTION] « [l]a route de
navigation au large des cOtes en direction et en prove-
nance du terminal de Trans Mountain est bien établie et
elle est empruntée par les navires-citernes de haute mer,
et par d’autres navires de charge, des navires de croisiére
et des traversiers ». Plus loin, il est indiqué que [TRADUC-
TION] « des navires-citernes de classe Aframax utilisent
actuellement la route proposée, ce qui démontre que la
manceuvrabilité n’est pas une préoccupation ».

[429] Le comité d’examen a cependant tiré une conclu-
sion a 1’égard du tracé maritime, sa conclusion 9 :
« L’engagement de Trans Mountain a exiger, dans le
cadre de son processus d’acceptation, que les navires-
citernes ne naviguent pas plus au nord que franc ouest
(270°) en sortant du détroit de Juan de Fuca renforcera
la sécurité et la protection du milieu marin parce que les
navires-citernes emprunteront la route la plus courte pour
sortir de la [zone d’exclusion économique] canadienne ».

[430] Pour revenir au rapport de 1’Office, 1’évalua-
tion du projet par ce dernier a abouti a la conclusion
suivante : malgré les effets du projet sur les épaulards
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resident killer whales and Indigenous cultural uses as-
sociated with them, with the implementation of Trans
Mountain’s environmental protection procedures and
mitigation, and the Board’s recommended conditions,
the Project is not likely to cause significant adverse en-
vironmental effects. This was the Board’s recommenda-
tion under section 29 of the Canadian Environmental
Assessment Act, 2012.

(iii) Was the Board’s assessment of Project-
related marine shipping substantially
adequate?

[431] I begin with the Board’s description of its ap-
proach to the assessment of marine shipping. It “followed
an approach similar to the environmental assessment con-
ducted under” the Canadian Environmental Assessment
Act, 2012 “to the extent it was appropriate” [at page 332].
Consistent with this approach, the Board’s filing re-
quirements in respect of marine shipping required Trans
Mountain to provide information about mitigation mea-
sures and alternatives—factors which subsection 19(1)
of the Canadian Environmental Assessment Act, 2012
require be considered in an environmental assessment.

[432] Bearing in mind that the primary focus of the
applicants’ concern about the Board’s assessment of
Project-related marine shipping is the Board’s assess-
ment of the adverse effects of the Project on Southern
resident killer whales, the previous review of the Board’s
findings demonstrates that the Board considered the
Project’s effects on the Southern resident killer whales,
including the environmental effects of malfunctions or
accidents that might occur, the significance of those ef-
fects and the cumulative effects of the Project on efforts
to promote recovery of the species. The Board found the
operation of the Project-related tankers was likely to re-
sult in significant, adverse effects to the Southern resi-
dent killer whale population.

résidents du sud et sur les usages culturels autochtones
en lien avec ces mammiféres marins, le projet n’est pas
susceptible d’entrainer des effets environnementaux
négatifs importants si des mesures d’atténuation et de
protection de I’environnement sont mises en ceuvre par
Trans Mountain et les conditions recommandées par
I’Office, appliquées. Il s’agit de la recommandation faite
par I’Office en application de ’article 29 de la Loi cana-
dienne sur [’évaluation environnementale (2012).

(iii) L’évaluation du transport maritime en lien
avec le projet par ’Office était-elle essen-
tiellement adéquate?

[431] Je commence par la description faite par 1’Office
de la facon dont il a procédé pour évaluer le transport
maritime : il « a adopté une approche semblable a celle
qui a été utilisée pour ’évaluation environnementale
menée en vertu de » la Loi canadienne sur I’évaluation
environnementale (2012) « dans la mesure ou elle conve-
nait » [a la page 342]. Conformément a cette approche et
aux termes des exigences de dépot de 1’Office en ce qui
concerne le transport maritime, Trans Mountain devait
fournir des renseignements sur les mesures d’atténuation
et les solutions de rechange — facteurs qu’une évaluation
environnementale doit prendre en compte suivant le para-
graphe 19(1) de la Loi canadienne sur I'évaluation envi-
ronnementale (2012).

[432] Etant donné que la principale préoccupation des
demandeurs concernant 1’évaluation du transport mari-
time li¢ au projet faite par 1’Office a trait a ’évaluation
des effets négatifs du projet sur les épaulards résidents
du sud, I’examen que nous venons de faire des conclu-
sions de I’Office démontre que ce dernier a tenu compte
des effets du projet sur les épaulards résidents du sud,
y compris des effets environnementaux qu’auraient
d’éventuels accidents ou défaillances, de I’importance de
ces effets et des effets cumulatifs du projet sur les efforts
déployés pour favoriser le rétablissement de 1’espéce.
L’Office a conclu que les activités connexes au projet
des navires-citernes auraient probablement des consé-
quences négatives importantes sur la population des
¢épaulards résidents du sud.
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[433] Given the Board’s finding that the Project was
likely to result in significant adverse effects on the
Southern resident killer whale, and its finding that Project-
related marine vessel traffic would further contribute to
the total cumulative effects (which were determined to be
significant), the Board found that the increase in marine
vessel traffic associated with the Project is likely to result
in significant adverse effects on the traditional Indigenous
use associated with the Southern resident killer whale.

[434] The Board then considered mitigation measures
through the limited lens of its regulatory authority. It
found there were no direct mitigation measures Trans
Mountain could apply to reduce or eliminate potential
adverse effects from Project-related tankers.

[435] The Board stated that it considered all reasonable
alternatives to Project-related marine shipping that would
reduce the impact on SARA-listed species’ critical habi-
tat. This would include the critical habitat of the Southern
resident killer whale. As part of this consideration, the
Board directed Information Request No. 2 to Trans
Mountain. In material part, Trans Mountain responded
that the only known potential mitigation measures rele-
vant to the Salish Sea to reduce the risk of marine mam-
mal vessel strikes would be to alter the shipping lanes
in order to avoid sensitive habitat (that is areas where
whales aggregate), and to set speed restrictions. Trans
Mountain advised that shipping lanes and speed restric-
tions are set at the discretion of Transport Canada.

[436] Thereafter, the Board issued an Information
Request to Transport Canada that, among other things,
requested Transport Canada to summarize any initiatives
it was currently supporting or undertaking that evalu-
ated potential alternative shipping lanes or vessel speed
reductions along the southern coast of British Columbia
with the intent of reducing impacts on marine mammals
from marine shipping. Transport Canada responded that
it was “not currently contemplating alternative shipping
lanes or vessel speed restrictions for the purpose of re-
ducing impacts on marine mammals from marine ship-
ping in British Columbia”. However, Transport Canada
noted it was participating in the Enhancing Cetacean

[433] Vu les conclusions de I’Office selon lesquelles le
projet est susceptible d’entrainer des effets négatifs im-
portants sur les épaulards résidents du sud et que le pas-
sage des navires associés au projet ajouterait aux effets
cumulatifs totaux (lesquels ont été jugés importants),
I’Office a conclu que 1’augmentation du transport mari-
time résultant du projet risquerait d’entrainer des effets
négatifs importants sur les utilisations a des fins tradition-
nelles de ces mammiféres marins par les Autochtones.

[434] L’Office a ensuite examiné les mesures d’atténua-
tion sous I’¢clairage limité de son pouvoir de réglementa-
tion. Il a conclu que Trans Mountain ne pouvait appliquer
aucune mesure d’atténuation directe pour limiter ou éli-
miner des effets négatifs éventuels des navires-citernes
en lien avec le projet.

[435] L’Office a déclaré qu’il a tenu compte de toutes
les solutions de rechange raisonnables au transport mari-
time associé au projet qui pourraient réduire 1’incidence
sur I’habitat essentiel des espéces répertoriées dans la Loi
sur les especes en péril, dont celui de 1’épaulard résident
du sud. Pour ce faire, I’Office a envoyé la demande de
renseignements n° 2 a Trans Mountain. Cette derniére a
répondu en substance que le seul moyen possible de ré-
duire le risque de collision entre les mammiféres marins
et les navires dans la mer des Salish consisterait a éviter
les habitats sensibles (a savoir les lieux ou les épaulards
se réunissent) et a établir des limites de vitesse. Trans
Mountain a indiqué que les couloirs de navigation et les
limites de vitesse sont établis par Transports Canada.

[436] Par la suite, I’Office a envoyé une demande de
renseignements a Transports Canada dans laquelle il
demandait un résumé des initiatives que le Ministére
appuyait a ce moment ou qu’il avait prises pour évaluer
d’éventuels couloirs de navigation de rechange ou des li-
mites de vitesse des navires sur la cote méridionale de la
Colombie-Britannique afin de réduire les effets du trans-
port maritime sur les mammiféres marins. Transports
Canada a répondu qu’il n’envisageait pas [TRADUCTION]
« actuellement des couloirs de navigation de rechange
ou des limitations de vitesse pour réduire les effets du
transport maritime en Colombie-Britannique sur les
mammiféres marins ». Transports Canada a cependant
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Habitat and Observation [ECHO] Program led by Port
Metro Vancouver.

[437] Transport Canada’s statement that it had no cur-
rent intent to make alterations to shipping lanes or to
impose vessel speed restrictions would seem to have pre-
empted further consideration of routing alternatives by
the Board.

[438] This review of the Board’s report has shown that
the Board in its assessment of Project-related marine
shipping considered:

* the effects of Project-related marine shipping on
Southern resident killer whales;

» the significance of the effects;

e the cumulative effect of Project-related marine
shipping on the recovery of the Southern resident
killer whale population;

» the resulting significant, adverse effects on the
traditional Indigenous use associated with the
Southern resident killer whale;

*  mitigation measures within its regulatory author-
ity; and,

»  reasonable alternatives to Project-related marine
shipping.

[439] Given the Board’s approach to the assessment and
its findings, the Board’s report was adequate for the pur-
pose of informing the Governor in Council about the ef-
fects of Project-related marine shipping on the Southern
resident killer whales and their use by Indigenous
groups. The Board’s report adequately informed the
Governor in Council of the significance of these effects,
the Board’s view there were no direct mitigation mea-
sures Trans Mountain could apply to reduce potential ad-
verse effects from Project-related tankers, and that there
were potential mitigation measures beyond the Board’s
regulatory authority and so not the subject of proper
consideration by the Board or conditions. Perhaps most

mentionné qu’il participait au programme ECHO
(Enhancing Cetacean Habitat and Observation Program)
dirigé par le port de Vancouver.

[437] La déclaration de Transports Canada selon la-
quelle il n’avait pas pour I’instant I’intention de modifier
les couloirs de navigation ou d’imposer des limites de
vitesse aux navires parait avoir court-circuité un examen
plus approfondi de tracés de rechange par 1’Office.

[438] Il ressort de notre examen du rapport de 1’Office
que, pour son évaluation du transport maritime lié au
projet, I’Office a tenu compte :

e des effets du transport maritime li¢ au projet sur
les épaulards résidents du sud;

e de I’importance des effets;

e des effets cumulatifs du transport maritime sur
le rétablissement de la population des épaulards
résidents du sud;

e des effets négatifs importants qui découlent de ce
transport sur 1’utilisation a des fins traditionnelles
de I’épaulard résident du sud par les Autochtones;

e des mesures d’atténuation relevant de son pouvoir
de réglementation;

*  des solutions de rechange raisonnables au trans-
port maritime en lien avec le projet.

[439] Etant donné la méthode que 1’Office a retenue
pour faire son évaluation et ses conclusions, le rapport
de I’Office était suffisant pour informer le gouverneur
en conseil des effets du transport maritime 1ié au pro-
jet sur les épaulards résidents du sud et 1’utilisation de
cette ressource par des groupes autochtones. Le rapport
de I’Office a adéquatement informé le gouverneur en
conseil de I’importance de ces effets, de 1’opinion de
I’Office selon laquelle il n’existait pas de mesures d’atté-
nuation directes que Trans Mountain pourrait prendre
pour réduire les éventuels effets négatifs des navires-
citernes associés au projet et que certaines mesures
d’atténuation possibles ne relévent pas de son pouvoir
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importantly, the report put the Governor in Council on
notice that the Board defined the Project not to include
Project-related marine shipping. This decision excluded
the effects of Project-related shipping from the defini-
tion of the Project as a designated project and allowed
the Board to conclude that, as it defined the Project,
the Project was not likely to cause significant adverse
effects.

[440] The Order in Council and its accompanying
Explanatory Note demonstrate that the Governor in
Council was fully aware of the manner in which the
Board had assessed Project-related marine shipping un-
der the National Energy Board Act. The Governor in
Council was also fully aware of the effects of Project-
related marine shipping identified by the Board and that
the operation of Project-related vessels is likely to result
in significant adverse effects upon both the Southern res-
ident killer whale and Indigenous cultural uses of this
endangered species.

[441] Having found that the Governor in Council under-
stood the Board’s approach and resulting conclusions, it
remains to consider the reasonableness of the Governor
in Council’s reliance on the Board’s report to approve
the Project. This is considered below, after considering
the applicants’ submissions with respect to the Species at
Risk Act.

(e) Did the Board err in its treatment of the
Species at Risk Act?

[442] The purposes of the Species at Risk Act are: to
prevent wildlife species from being extirpated or be-
coming extinct; to provide for the recovery of wildlife
species that are extirpated, endangered or threatened as a
result of human activity; and, to manage species of spe-
cial concern to prevent them from becoming endangered
or threatened (section 6).

de réglementation et n’ont donc pas été¢ examinées en
bonne et due forme par I’Office ni fait I’objet de condi-
tions. Plus important encore peut-Etre, le rapport a averti
le gouverneur en conseil que I’Office avait exclu de la
définition du projet le transport maritime qui y est lié.
Cette décision excluait les effets du transport maritime
lié au projet de la définition du projet en tant que projet
désigné. L’Office pouvait ainsi conclure que le projet, tel
qu’il ’avait défini, n’était pas susceptible d’entrainer des
effets négatifs importants.

[440] Le décret et la note explicative qui y est jointe
démontrent que le gouverneur en conseil était pleine-
ment conscient de la facon dont 1’Office a évalué le trans-
port maritime lié au projet sous le régime de la Loi sur
["Office national de [’énergie. Le gouverneur en conseil
était aussi tout a fait au courant des effets du transport
maritime en lien avec le projet relevés par 1’Office et
savait que 1’exploitation de navires pour le projet était
susceptible d’entrainer des effets négatifs importants sur
I’épaulard résident du sud ainsi que sur les usages cultu-
rels autochtones en lien avec cette espéce en voie de
disparition.

[441] Ayant conclu que le gouverneur en conseil a com-
pris la méthode retenue par 1I’Office et les conclusions
qui en découlent, je dois maintenant me prononcer sur
la question de savoir s’il était raisonnable de sa part de
fonder sa décision d’approuver le projet sur le rapport de
I’Office. C’est ce que je ferai, aprés avoir examiné les
observations des demandeurs au sujet de la Loi sur les
especes en péril.

e) L’Office a-t-il commis une erreur au regard
de la Loi sur les espéces en péril?

[442] La Loi sur les espéeces en péril a pour objet de
prévenir la disparition des espéces sauvages, de per-
mettre le rétablissement de celles qui sont devenues des
especes disparues, en voie de disparition ou menacées
par suite de I’activité humaine et de favoriser la gestion
des espéces préoccupantes pour éviter qu’elles ne de-
viennent des espéces en voie de disparition ou menacées
(article 6).
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[443] Important protections are found in section 77 of
the Act, which is intended to protect the critical habitat
of listed wildlife species, and section 79, which is in-
tended to protect listed wildlife species and their criti-
cal habitat from new projects. Listed wildlife species
are those species listed in Schedule 1 of the Act, a list of
wildlife species at risk. Sections 77 and 79 are set out in
the Appendix to these reasons.

[444] Raincoast and Living Oceans argue that as a re-
sult of unreasonably defining the designated project not
to include Project-related marine shipping, the Board
failed to meet the requirement of subsection 79(2) of the
Species at Risk Act. As a result of this error they say it
was unreasonable for the Governor in Council to rely
upon the Board’s report without first ensuring that the
Board had complied with subsection 79(2) of the Act
with respect to Southern resident killer whales. They
also argue that it was unreasonable for the Governor in
Council not to comply with its additional, independent
obligations under subsection 77(1) of the Species at Risk
Act.

[445] T will deal first with the applicability of section 79
of the Act.

(1) Did the Board err by concluding that sec-
tion 79 of the Species at Risk Act did not
apply to its consideration of the effects of
Project-related marine shipping?

[446] Section 79 obligates every person required “to en-
sure that an assessment of the environmental effects of a
project is conducted” to:

i.  promptly notify the competent minister or minis-
ters if the project “is likely to affect a listed wildlife
species or its critical habitat” (subsection 79(1));

ii. identify the adverse effects of the project on the
listed wildlife species and its critical habitat (sub-
section 79(2)); and,

iii. if the project is carried out, ensure that measures
are taken “to avoid or lessen those effects and to

[443] D’importantes protections sont mentionnées a
I’article 77 de la Loi, qui vise a protéger I’habitat essen-
tiel des espéces sauvages inscrites, et a I’article 79, qui
vise a protéger les espéces sauvages inscrites et leur
habitat essentiel lors de nouveaux projets. Les espéces
sauvages inscrites sont celles figurant a I’annexe 1 de la
Loi, intitulée Liste des espéces en péril. Les articles 77
et 79 sont reproduits a I’annexe des présents motifs.

[444] Raincoast et Living Oceans soutiennent qu’en
définissant déraisonnablement le projet désigné de ma-
nicre a exclure le transport maritime qui y est associé,
I’Office n’a pas respecté le paragraphe 79(2) de la Loi
sur les especes en peril. Elles affirment qu’en raison de
cette erreur, il était déraisonnable pour le gouverneur en
conseil de fonder sa décision sur le rapport de I’Office
sans d’abord vérifier que ce dernier avait respecté le pa-
ragraphe 79(2) de la Loi quant aux épaulards résidents
du sud. Elles prétendent aussi qu’il a manqué de maniére
déraisonnable aux obligations additionnelles et distinctes
que lui dicte le paragraphe 77(1) de cette loi.

[445] Commengons par examiner 1’application de I’ar-
ticle 79 de la Loi sur les especes en péril.

(1) LOffice a-t-il conclu a tort que ’article 79
de la Loi sur les espéces en péril ne s’ap-
pliquait pas a son examen des effets du
transport maritime li¢ au projet?

[446] L’article 79 oblige toute personne qui est tenue
«de veiller a ce qu’il soit procédé a 1’évaluation des ef-
fets environnementaux d’un projet » :

i. a aviser sans tarder le ministre compétent si
le projet « est susceptible de toucher une es-
péce sauvage inscrite ou son habitat essentiel »
(paragraphe 79(1));

ii. a déterminer les effets nocifs du projet sur I’es-

pece et son habitat essentiel (paragraphe 79(2));

iii. si le projet est réalisé, a veiller a ce que des
mesures soient prises « en vue [d’]éviter [ces
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monitor them.” The measures taken must be taken
in a way that is consistent with any applicable re-
covery strategy and action plans (subsection 79(2)).

[447] Subsection 79(3) defines a “project” to mean,
among other things, a designated project as defined
in subsection 2(1) of the Canadian Environmental
Assessment Act, 2012.

[448] The Board acknowledged its obligations under
section 79 of the Species at Risk Act in the course of
its environmental assessment (Chapter 10, page 161).
However, because it had not defined the designated proj-
ect to include Project-related marine shipping, the Board
rejected Living Oceans’ submission that the Board’s ob-
ligations under section 79 of the Species at Risk Act ap-
plied to its consideration of the effects of Project-related
marine shipping on the Southern resident killer whale
(Chapter 14, page 332). Notwithstanding this conclusion
that section 79 did not apply, for reasons that are not ex-
plained in its report, the Board did comply with the ob-
ligation under subsection 79(1) to notify the responsible
ministers that the Project might affect Southern resident
killer whales and their habitat. The Board did this by
letter dated April 23, 2014 (a letter sent approximately
three weeks after the Board made its scoping decision).

[449] I have found that the Board unjustifiably excluded
Project-related marine shipping from the Project’s de-
scription. It follows that the failure to apply section 79 of
the Species at Risk Act to its consideration of the effects
of Project-related marine shipping on the Southern resi-
dent killer whale was also unjustified.

[450] Both Canada and Trans Mountain argue that,
nonetheless, the Board substantially complied with its
obligations under section 79 of the Species at Risk Act.
Therefore, as with the issue of Project-related marine
shipping, the next question is whether the Board sub-
stantially complied with its obligations under section 79.

effets] ou de les amoindrir ». Les mesures prises
doivent étre compatibles avec tout programme
de rétablissement et tout plan d’action applicable
(paragraphe 79(2)).

[447] Suivant le paragraphe 79(3), « projet » s’entend no-
tamment d’un projet désigné au sens du paragraphe 2(1)
de la Loi canadienne sur [’évaluation environnementale
(2012).

[448] L’Office a reconnu ses obligations sous le ré-
gime de ’article 79 de la Loi sur les espéces en péril
dans son évaluation environnementale (chapitre 10,
page 165). Toutefois, comme sa définition du projet dé-
signé n’incluait pas le transport maritime lié au projet,
il a rejeté la prétention de Living Oceans selon laquelle
I’article 79 de la Loi sur les espéces en péril I’ obligeait
a examiner les effets du transport maritime associé¢ au
projet sur les épaulards résidents du sud (chapitre 14,
page 343). Malgré sa conclusion selon laquelle cette dis-
position ne s’appliquait pas, I’Office, sans dire pourquoi
dans son rapport, a respecté 1’obligation mentionnée au
paragraphe 79(1) d’aviser les ministres responsables
que le projet pourrait toucher les épaulards résidents
du sud et leur habitat. Il I’a fait dans une lettre en date
du 23 avril 2014 (lettre envoyée environ trois semaines
apres la décision de I’Office sur la portée du projet).

[449] Je suis d’avis que 1’Office a commis une erreur
en excluant de facon injustifiable le transport maritime
connexe au projet de la description du projet. Il s’ensuit
que le défaut d’appliquer Iarticle 79 de la Loi sur les es-
peces en péril a son examen des effets de ce transport sur
les épaulards résidents du sud était également injustifié.

[450] Le Canada et Trans Mountain soutiennent tous
deux que I’Office a néanmoins respecté essentiellement
ses obligations au titre de 1’article 79 de la Loi sur les
especes en péril. Par conséquent, comme pour la ques-
tion du transport maritime associé¢ au projet, la question
a laquelle il faut maintenant répondre est celle de savoir
si I’Office a essenticllement respecté les obligations que
lui impose I’article 79.
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(i) Did the Board substantially comply with its
obligations under section 79 of the Species
at Risk Act?

[451] The respondents argue that, in addition to com-
plying with the notification requirement found in subsec-
tion 79(1), the Board considered:

*  the adverse impacts of marine shipping on listed
wildlife species and their critical habitat;

«  all reasonable alternatives to marine shipping that
would reduce impact on listed species’ critical
habitat; and

*  measures, consistent with the applicable recovery
strategies or action plans, to avoid or lessen any
adverse impacts of the Project.

[452] Canada and Trans Mountain submit that as a re-
sult the Board met its requirements “where possible”
(Trans Mountain’s memorandum of fact and law, para-
graph 120). On this last point, Trans Mountain submits
that the Board lacked authority to impose conditions or
otherwise ensure that measures were taken to avoid or
lessen the effects of marine shipping on species at risk.
Thus, while the Board could identify potential mitigation
measures, and encourage the appropriate regulatory au-
thorities to take further action, it could not ensure com-
pliance with subsection 79(2) of the Species at Risk Act.

[453] Canada and Trans Mountain have accurately sum-
marized the Board’s findings that are relevant to its con-
sideration of Project-related shipping in the context of
the Species at Risk Act. However, I do not accept their
submission that the Board’s consideration of the Project’s
impact on the Southern resident killer whale substan-
tially complied with its obligation under section 79 of the
Species at Risk Act. 1 reach this conclusion for the follow-
ing reason.

(i) L’Office a-t-il respecté essentiellement ses
obligations au titre de I’article 79 de la Loi
sur les espéces en péril?

[451] Les défendeurs soutiennent que, outre le fait qu’il
a respecté 1’obligation de notification énoncée au para-
graphe 79(1), I’Office a tenu compte :

*  des effets nocifs du transport maritime sur les es-
peces sauvages inscrites et leur habitat essentiel;

* de toutes les solutions de rechange raisonnables
au transport maritime qui pourraient réduire les
incidences sur I’habitat des espéces inscrites;

*  des mesures, compatibles avec les initiatives ou
plans d’action de rétablissement applicables,
visant a éviter ou a diminuer les conséquences
négatives du projet.

[452] Le Canada et Trans Mountain affirment que
I’Office a par conséquent satisfait a ses obligations [TRA-
pUCTION] « dans la mesure du possible » (mémoire des
faits et du droit de Trans Mountain, paragraphe 120). Sur
ce dernier point, Trans Mountain prétend que 1’Office
n’a pas compétence pour imposer des conditions ou au-
trement veiller & ce que des mesures soient prises pour
éviter ou diminuer les effets du transport maritime sur
les espéces en péril. Par conséquent, I’Office pouvait
mentionner d’éventuelles mesures d’atténuation et en-
courager les autorités de réglementation concernées a
prendre d’autres mesures, mais il ne pouvait pas assurer
le respect du paragraphe 79(2) de la Loi sur les espéces
en péril.

[453] Le Canada et Trans Mountain ont correctement
résumé les conclusions de 1’Office qui sont pertinentes
pour son examen du transport associé¢ au projet dans le
contexte de la Loi sur les espéces en péril. Je n’accepte
toutefois pas leur prétention selon laquelle I’examen par
I’Office de I’incidence du projet sur I’épaulard résident
du sud satisfaisait essentiellement a son obligation au
titre de I’article 79 de la Loi sur les espéces en péril, et
ce, pour le motif suivant.
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[454] By defining the Project not to include Project-
related marine shipping, the Board failed to consider its
obligations under the Species at Risk Act when it con-
sidered the Project’s impact on the Southern resident
killer whale. Had it done so, in light of its recommen-
dation that the Project be approved, subsection 79(2) of
the Species at Risk Act required the Board to ensure, if
the Project was carried out, that “measures are taken to
avoid or lessen” the Project’s effects on the Southern res-
ident killer whale and to monitor those measures.

[455] While I recognize the Board could not regulate
shipping, it was nonetheless obliged to consider the con-
sequences at law of its inability to “ensure” that mea-
sures were taken to ameliorate the Project’s impact on
the Southern resident killer whale. However, the Board
gave no consideration in its report to the fact that it rec-
ommended approval of the Project without any measures
being imposed to avoid or lessen the Project’s significant
adverse effects upon the Southern resident killer whale.

[456] Because marine shipping was beyond the Board’s
regulatory authority, it assessed the effects of marine ship-
ping in the absence of mitigation measures and did not
recommend any specific mitigation measures. Instead it
encouraged other regulatory authorities “to explore any
such initiatives” (report, page 349). While the Board
lacked authority to regulate marine shipping, the final
decision maker was not so limited. In my view, in order
to substantially comply with section 79 of the Species at
Risk Act the Governor in Council required the Board’s
exposition of all technically and economically feasible
measures that are available to avoid or lessen the Project’s
effects on the Southern resident killer whale. Armed with
this information the Governor in Council would be in a
position to see that, if approved, the Project was not ap-
proved until all technically and economically feasible
mitigation measures within the authority of the federal
government were in place. Without this information the
Governor in Council lacked the necessary information to
make the decision required of it.

[454] Comme sa définition du projet exclut le transport
maritime en lien avec le projet, I’Office n’a pas tenu
compte des obligations qui lui incombent sous le régime
de la Loi sur les especes en péril lorsqu’il a examiné
I’incidence du projet sur 1’épaulard résident du sud. Or,
s’il en avait tenu compte, comme il avait recommandé
I’approbation du projet, il aurait fallu, aux termes du para-
graphe 79(2) de la Loi sur les especes en péril, qu’il veille,
si le projet était réalisé, a ce que des « mesures compa-
tibles [...] soient prises » en vue d’éviter ou d’amoindrir
les effets du projet sur 1’épaulard résident du sud et de les
surveiller.

[455] Certes, I’Office ne peut réglementer le transport,
mais il était néanmoins obligé d’envisager les consé-
quences juridiques de son incapacité a « veiller » a ce que
des mesures soient prises pour améliorer les incidences
du projet sur I’épaulard résident du sud. Or, son rapport
est muet sur le fait qu’il a recommandé 1’approbation du
projet sans imposer des mesures pour éviter ou amoin-
drir les effets nocifs importants du projet sur 1’épaulard
résident du sud.

[456] Comme le transport maritime ne relevait pas
de son pouvoir de réglementation, 1I’Office a évalué les
effets du transport maritime, abstraction faite de toute
mesure d’atténuation, et n’en a recommandé aucune. Il
a plutot encouragé d’autres autorités de réglementation a
« examiner de telles initiatives » (rapport, page 361). Si
I’Office n’avait pas le pouvoir de réglementer le trans-
port maritime, le décideur final n’était pas contraint de la
sorte. A mon avis, afin de se conformer pour ’essentiel
aux exigences de ’article 79 de la Loi sur les espéces en
peril, le gouverneur en conseil nécessitait de se voir com-
muniquer par 1’Office toutes les mesures réalisables, sur
les plans technique et économique, visant a éviter ou a
amoindrir les effets du projet sur 1’épaulard résident du
sud. Fort de ces renseignements, le gouverneur en conseil
serait en mesure de voir que, s’il était approuvé, le projet
ne serait pas approuvé tant que toutes les mesures d’atté-
nuation réalisables sur les plans technique et économique
ne seraient pas mises en ceuvre. Sans ces renseignements,
le gouverneur en conseil ne disposait pas de I’informa-
tion nécessaire pour prendre la décision qu’il était tenu de
prendre.
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[457] The reasonableness of the Governor in Council’s
reliance on the Board’s report is considered below.

[458] For completeness I now turn to the second argu-
ment advanced by Raincoast and Living Oceans: it was
unreasonable for the Governor in Council to fail to com-
ply with its additional, independent obligations under
subsection 77(1) of the Species at Risk Act.

(iii) Was the Governor in Council obliged
to comply with subsection 77(1) of the
Species at Risk Act?

[459] Subsection 77(1) applies when any person or body,
other than a competent minister, issues or approves “a li-
cence, a permit or any other authorization that authorizes
an activity that may result in the destruction of any part of
the critical habitat of a listed wildlife species”. The person
or body may authorize such an activity only if they have
consulted with the competent minister, considered the im-
pact on the species’ critical habitat and formed the opin-
ion that: (a) all reasonable alternatives to the activity that
would reduce the impact on the critical habitat have been
considered and the best solution has been adopted; and
(b) all feasible mitigation measures will be taken to mini-
mize the impact on the critical habitat.

[460] The Board accepted that:

... vessel noise is considered a threat to the acoustic integ-
rity of Southern resident killer whale critical habitat, and
that physical and acoustic disturbance from human activ-
ities may be key factors causing depletion or preventing
recovery of resident killer whale populations.

(report, page 350.)

[461] It also accepted that the impact of a Southern res-
ident killer whale being exposed to an oil spill “is poten-
tially catastrophic” (report, page 398).

[457] Jexamine plus loin la question de savoir s’il était
raisonnable pour le gouverneur en conseil de fonder sa
décision sur le rapport de I’Office.

[458] Par souci d’exhaustivité, j’examine le deuxiéme
argument avancé par Raincoast et Living Oceans : il
¢était déraisonnable pour le gouverneur en conseil de
faire fi des obligations additionnelles et distinctes que lui
impose le paragraphe 77(1) de la Loi sur les espéces en
péril.

(iii) Le gouverneur en conseil était-il tenu de
respecter le paragraphe 77(1) de la Loi sur
les especes en péril?

[459] Le paragraphe 77(1) s’applique lorsque toute per-
sonne ou tout organisme, autre qu’un ministre compétent,
donne son accord a « un permis ou autre autorisation
[...] visant la mise a exécution d’une activité suscep-
tible d’entrainer la destruction d’un élément de ’habitat
essentiel d’une espéce sauvage inscrite ». La personne ou
I’organisme ne peut donner son accord que s’il a consulté
le ministre compétent, s’il a envisagé les conséquences
négatives de I’activité pour 1’habitat essentiel de I’espéce
et s’il estime, a la fois : a) que toutes les solutions de re-
change susceptibles de minimiser les conséquences néga-
tives de I’activité pour I’habitat essentiel de I’espéce ont
été envisagées, et que la meilleure solution a été retenue;
b) que toutes les mesures possibles seront prises afin de
minimiser les conséquences négatives de 1’activité pour
I’habitat essentiel de I’espéce.

[460] L’Office reconnait que :

[...] le bruit provoqué par les navires passe pour mena-
cer I’intégrité acoustique de I’habitat essentiel de I’épau-
lard résident du sud, et que la perturbation physique et
acoustique imputable a 1’activité anthropique peut étre
un facteur déterminant qui contribue au décroissement
des populations d’épaulards résidents ou empéche leur
rétablissement.

(rapport, page 362.)

[461] Il accepte aussi qu'un déversement « risque d’avoir
des conséquences catastrophiques » pour les épaulards
résidents du sud (rapport, page 413).
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[462] Based on these findings, Raincoast and Living
Oceans submit that Project-related shipping “may de-
stroy” critical habitat so that subsection 77(1) was
engaged.

[463] I respectfully disagree. The Order in Council di-
rected the Board to issue a certificate of public conve-
nience and necessity approving the construction and
operation of the expansion project. The Governor in
Council did not issue or approve a licence, permit or other
authorization that authorized marine shipping.

[464] Further, subsection 77(1.1) of the Species at Risk
Act provides that subsection 77(1) does not apply to the
Board when, as in the present case, it issues a certificate
pursuant to an order made by the Governor in Council
under subsection 54(1) of the National Energy Board
Act. 1 accept Canada’s submission that Parliament would
not have intended to exempt the Board from the applica-
tion of subsection 77(1) while at the same time contem-
plating that the Governor in Council was not exempted
and was obliged to comply with subsection 77(1). This
is particularly so given the Board’s superior expertise in
assessing impacts on habitat and mitigation measures.
If subsection 77(1) applied, the Board’s ability to meet
its obligations was superior to that of the Governor in
Council.

(f) Conclusion: the Governor in Council erred
by relying upon the Board’s report as a
proper condition precedent to the Governor
in Council’s decision

[465] Trans Mountain’s application was complex, rais-
ing challenging issues on matters as diverse as Indigenous
rights and concerns, pipeline integrity, the fate and be-
haviours of spilled hydrocarbons in aquatic environments,
emergency prevention, preparedness and response, the
need for the Project and its economic feasibility and the
effects of Project-related shipping activities.

[466] The approval process was long and demanding
for all participants; after the hearing the Board was left
to review tens of thousands of pages of evidence.

[462] Sur le fondement de ces conclusions, Raincoast et
Living Oceans soutiennent que le transport 1ié au projet
[TRADUCTION] « peut détruire » I’habitat essentiel, de sorte
que le paragraphe 77(1) entre en jeu.

[463] Je ne suis pas d’accord. Le décret enjoint a
I’Office de délivrer un certificat d’utilité publique
approuvant la construction et 1’exploitation du projet
d’agrandissement. Le gouverneur en conseil n’a pas
délivré ou approuvé un permis ou une autre autorisation
concernant le transport maritime.

[464] De plus, le paragraphe 77(1.1) de la Loi sur les
especes en péril prévoit que le paragraphe 77(1) ne
s’applique pas a I’Office lorsque, comme en 1’espéce, il
délivre un certificat conformément a un décret pris par
le gouverneur en conseil en vertu du paragraphe 54(1)
de la Loi sur I’Office national de [’énergie. J’accepte la
prétention du Canada selon laquelle le 1égislateur n’au-
rait pas voulu soustraire 1’Office a I’application du para-
graphe 77(1) tout en y assujettissant le gouverneur en
conseil, d’autant plus que ’expertise de I’Office est supé-
rieure a celle du gouverneur en conseil pour ce qui est
de I’évaluation des conséquences sur 1’habitat et des me-
sures d’atténuation. Si le paragraphe 77(1) s’appliquait,
I’Office était davantage en mesure que le gouverneur en
conseil d’en respecter les prescriptions.

f) Conclusion : le gouverneur en conseil a fait
erreur en fondant sa décision sur le rapport de
I’Office comme condition préalable adéquate

[465] La demande de Trans Mountain était complexe,
soulevait des questions difficiles sur des sujets aussi
divers que les droits et préoccupations des Autochtones,
I’intégrité du pipeline, I’évolution et le comportement
d’hydrocarbures déversés dans un environnement aqua-
tique, la prévention, la préparation et 1’intervention
d’urgence, la réponse du projet a un besoin, la faisabilité
économique du projet et les effets des activités de trans-
port liées au projet.

[466] Le processus d’approbation a été long et exigeant
pour tous les participants et, aprés 1’audience, 1’Office
devait encore examiner des dizaines de milliers de pages
de preuve.
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[467] Many aspects of the Board’s report are not chal-
lenged in this proceeding.

[468] This said, I have found that the Board erred by
unjustifiably excluding Project-related marine shipping
from the Project’s definition. While the Board’s assess-
ment of Project-related shipping was adequate for the
purpose of informing the Governor in Council about the
effects of such shipping on the Southern resident killer
whale, the Board’s report was also sufficient to put the
Governor in Council on notice that the Board had un-
justifiably excluded Project-related shipping from the
Project’s definition.

[469] It was this exclusion that permitted the Board to
conclude that section 79 of the Species at Risk Act did
not apply to its consideration of the effects of Project-
related marine shipping. This exclusion then permitted
the Board to conclude that, notwithstanding its conclu-
sion that the operation of Project-related marine vessels
is likely to result in significant adverse effects to the
Southern resident killer whale, the Project (as defined
by the Board) was not likely to cause significant adverse
environmental effects. The Board could only reach this
conclusion by defining the Project not to include Project-
related shipping.

[470] The unjustified exclusion of Project-related ma-
rine shipping from the definition of the Project thus re-
sulted in successive deficiencies such that the Board’s
report was not the kind of “report” that would arm the
Governor in Council with the information and assess-
ments it required to make its public interest determination
and its decision about environmental effects and their
justification. In the language of Gitxaala this resulted in
a report so deficient that it could not qualify as a “report”
within the meaning of the legislation and it was unrea-
sonable for the Governor in Council to rely upon it. The
Board’s finding that the Project was not likely to cause
significant adverse environmental effects was central
to its report. The unjustified failure to assess the effects
of marine shipping under the Canadian Environmental
Assessment Act, 2012 and the resulting flawed conclu-
sion about the effects of the Project was so critical that
the Governor in Council could not functionally make the

[467] De nombreux aspects du rapport de 1’Office ne
sont pas contestés dans le cadre de la présente instance.

[468] Cela dit, je suis d’avis que 1’Office a commis
une erreur en excluant de facon injustifiable le trans-
port maritime li¢ au projet de la définition de ce dernier.
L’évaluation faite par 1’Office du transport en lien avec
le projet était suffisante pour informer le gouverneur en
conseil des effets d’un tel transport sur 1’épaulard ré-
sident du sud; le rapport de 1I’Office était aussi suffisant
pour que le gouverneur en conseil remarque que 1’Office
avait exclu de fagon injustifiable le transport 1ié¢ au projet
de la définition de ce dernier.

[469] C’est cette exclusion qui a permis a I’Office de
conclure que Iarticle 79 de la Loi sur les espéeces en péril
ne s’appliquait pas a son examen des effets du transport
maritime associé au projet. Cette exclusion a ensuite per-
mis a I’Office de conclure que, méme s’il avait jugé que
I’exploitation de navires en lien avec le projet était sus-
ceptible d’avoir des effets négatifs importants sur 1’épau-
lard résident du sud, le projet (tel qu’il avait été défini
par I’Office) n’était pas susceptible d’entrainer des effets
environnementaux négatifs importants. L’Office pouvait
uniquement parvenir a cette conclusion en définissant le
projet de maniére a exclure le transport connexe.

[470] L’exclusion injustifiée du transport maritime
en lien avec le projet de la définition du projet a ainsi
entrainé une série de vices, de sorte que le rapport de
I’Office ne constituait pas un « rapport » qui pouvait
fournir au gouverneur en conseil les renseignements
et les évaluations dont il avait besoin pour déterminer
I’intérét public et prendre une décision sur les effets
environnementaux et leur justification. Pour reprendre
les termes de ’arrét Gitxaala, ces vices ont donné lieu
a un rapport lacunaire au point qu’il ne constitue pas
un « rapport » au sens de la loi, et il était déraisonnable
pour le gouverneur en conseil de s’en remettre a celui-ci.
La conclusion de 1’Office selon laquelle le projet n’était
pas susceptible d’entrainer des effets environnementaux
négatifs importants était cruciale dans le rapport. Le dé-
faut injustifié d’évaluer adéquatement les effets du trans-
port maritime sous le régime de la Loi canadienne sur
[’évaluation environnementale (2012) et la conclusion
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kind of assessment of the Project’s environmental effects
and the public interest that the legislation requires.

[471] Ihave considered the reference in the Explanatory
Note to the Order in Council to the government’s com-
mitment to the proposed Action Plan for the Southern
resident killer whale and the then recently announced
Oceans Protection Plan. These inchoate initiatives,
while laudable and to be encouraged, are by themselves
insufficient to overcome the material deficiencies in
the Board’s report because the “report” did not permit
the Governor in Council to make an informed decision
about the public interest and whether the Project is likely
to cause significant adverse environmental effects as the
legislation requires.

[472] There remains to consider the issue of the rem-
edy which ought to flow from the unreasonable reliance
upon the Board’s report. In my view, this is best dealt
with following consideration of the adequacy of the
Crown’s consultation process.

[473] My conclusion that the Board’s report was so
flawed that it was unreasonable for the Governor in
Council to rely upon it arguably makes it unnecessary
to deal with the argument advanced on behalf of the
Attorney General of British Columbia. It is nonetheless
important that it be briefly considered.

3. The challenge of the Attorney General of
British Columbia

[474] As explained above at paragraphs 64 and 65, after
the Board submits a report to the Governor in Council
setting out the Board’s recommendation under section 52
of the National Energy Board Act about whether a certif-
icate of public convenience and necessity should issue,
the Governor in Council may, among other options, by
order direct the Board to issue a certificate of public
convenience and necessity. Irrespective of the option se-
lected, the Governor in Council’s order “must set out the

erronée qui en a découlé au sujet des effets du projet
étaient tellement cruciaux que le gouverneur en conseil
ne pouvait pas procéder aux évaluations des effets envi-
ronnementaux du projet et de I’intérét public qu’exige la
loi.

[471] J’ai examiné le renvoi, dans la note explicative
du décret, a I’engagement du gouvernement en vue du
plan d’action proposé a I’égard de 1’épaulard résident du
sud et du Plan de protection des océans qui venait alors
d’étre annoncé. Ces initiatives naissantes, quoiqu’elles
soient louables et doivent étre encouragées, sont insuf-
fisantes a elles seules pour permettre de remédier aux
irrégularités importantes du rapport de I’Office parce que
le « rapport » ne permettait pas au gouverneur en conseil
de prendre une décision éclairée sur ’intérét public et la
question de savoir si le projet est susceptible d’entrai-
ner des effets environnementaux négatifs importants,
comme 1’exige la loi.

[472] 11 convient d’examiner ensuite la réparation qui
devrait étre accordée, le gouverneur en conseil s’en étant
déraisonnablement remis au rapport de I’Office. A mon
avis, il est préférable de traiter de cette question apres
I’examen de la qualité des consultations par la Couronne.

[473] Vu ma conclusion selon laquelle le rapport de
I’Office était tellement vicié qu’il était déraisonnable
pour le gouverneur en conseil de s’en remettre a celui-
1a, il est sans doute inutile d’examiner I’argument avancé
par le procureur général de la Colombie-Britannique.
Or, j’estime qu’il est néanmoins important d’en traiter
briévement.

3. La prétention du procureur général de la
Colombie-Britannique

[474] Comme je I’explique aux paragraphes 64 et 65,
aprés la présentation par 1’Office au gouverneur en
conseil d’un rapport comportant sa recommandation
conforme a ’article 52 de la Loi sur ['Office national de
[’énergie quant a savoir si un certificat d’utilité publique
devrait étre délivré, le gouverneur en conseil peut, entre
autres options, enjoindre par décret a I’Office de délivrer
un certificat d’utilité publique. Peu importe 1’option choi-
sie, le gouverneur en conseil « énonce, dans le décret,
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reasons for making the order” (subsection 54(2) of the
National Energy Board Act). The Attorney General of
British Columbia intervened in this proceeding to argue
that, in breach of this statutory obligation, the Governor
in Council failed to give reasons explaining why the
Project is not likely to cause significant adverse envi-
ronmental effects and why the Project is in the public
interest.

[475] The Attorney General also argued in its writ-
ten memorandum, but not orally, that the Governor in
Council failed to consider the “disproportionate impact
of Project-related marine shipping spill risks on the
Province of British Columbia”. This failure is said to ren-
der the Governor in Council’s decision unreasonable.

[476] In consequence, the Attorney General of British
Columbia supports the request of the applicants that the
Governor in Council’s Order in Council be set aside.

(a) Did the Governor in Council fail to comply
with the obligation to give reasons?

[477] The lynchpin of the Attorney General’s argument
is his submission that the Governor in Council’s reasons
must be found “within the four corners of the Order in
Council” and nowhere else. Thus, the Attorney General
submits that it is impermissible to have regard to the ac-
companying Explanatory Note or to documents referred
to in the Explanatory Note, including the Board’s report
and the Crown Consultation Report. Read in this fashion,
the Order in Council does not explain why the Governor
in Council found the Project is not likely to cause any sig-
nificant adverse environmental effects or was in the pub-
lic interest.

[478] 1 respectfully reject the premise of this submis-
sion. Subsection 54(2) does not dictate the form the
Governor in Council’s reasons should take, requiring
only that the “order must set out the reasons”. Given the
legislative nature and the standard format of an Order
in Council (generally a series of recitals followed by
an order) Orders in Council are not well-suited to the

les motifs de celui-ci » (paragraphe 54(2) de la Loi sur
["Office national de [’énergie). Le procureur général de la
Colombie-Britannique est intervenu en 1’espéce pour faire
valoir que le gouverneur en conseil avait, en violation
de cette obligation 1égale, omis d’expliquer pourquoi le
projet n’est pas susceptible d’entrainer des effets environ-
nementaux négatifs importants et pourquoi le projet est
d’intérét public.

[475] Le procureur général fait également valoir dans
son mémoire, mais pas dans ses observations orales,
que le gouverneur en conseil a omis de tenir compte des
[TrRaDUCTION] « effets disproportionnés que pourraient
avoir sur la Colombie-Britannique les risques de déver-
sement posés par le transport maritime associé au pro-
jet ». Cette omission rendrait la décision du gouverneur
en conseil déraisonnable.

[476] En conséquence, le procureur général de la
Colombie-Britannique appuie la demande formulée par
les demandeurs visant I’annulation du décret adopté par
le gouverneur en conseil.

a) Le gouverneur en conseil a-t-il manqué a son
obligation de fournir des motifs?

[477] L’élément central de I’argument du procureur
général est sa prétention selon laquelle les motifs du
gouverneur en conseil doivent se trouver [TRADUCTION]
« a P’intérieur méme du décret » et nulle part ailleurs.
Ainsi, le procureur général affirme qu’on ne saurait tenir
compte de la note explicative qui y est jointe ou des do-
cuments mentionnés dans cette note, y compris le rapport
de I’Office et le rapport de consultation de la Couronne.
Ainsi, le décret n’explique pas pourquoi le gouverneur en
conseil a conclu que le projet n’était pas susceptible d’en-
trainer des effets environnementaux négatifs importants
ou qu’il était d’intérét public.

[478] Saufle respect que je dois au procureur général, je
rejette la prémisse sous-tendant cette prétention. Le para-
graphe 54(2) ne dicte pas la forme que devraient revétir
les motifs du gouverneur en conseil. Il exige uniquement
que le gouverneur en conseil « énonce, dans le décret, les
motifs de celui-ci ». Etant donné leur nature législative et
leur format normalisé (généralement une série d’attendus
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provision of lengthy reasons. In the present case, the two-
page Order in Council was accompanied by the 20-page
Explanatory Note. They were published together in the
Canada Gazette [Part 1, Vol. 50, No. 50, 10 December
2016]. Given this joint publication, it would, in my view,
be unduly formalistic to set aside the Order in Council
on the ground that the reasons found in the attached
Explanatory Note were placed in an attachment to the or-
der, and not within the “four square corners” of the order.

[479] Similarly, it would be unduly formalistic not to
look to the content of the Board’s report that informed
the Governor in Council when rendering its decision.
The Order in Council specifically referenced the Board’s
report and the terms and conditions set out in an appen-
dix to the report, and expressly accepted the Board’s
public interest recommendation. This conclusion that the
Order in Council may be read with the Board’s report is
consistent with this Court’s decision in Gitxaala, where
the Court accepted Canada’s submission that the Order
in Council should be read together with the findings and
recommendations in the report of the joint review panel.
This Court read the Order in Council together with the
report and other documents in the record and found that
the Governor in Council had met its statutory obligation
to give reasons.

[480] I therefore find that the Governor in Council also
in this case complied with its statutory obligation to give
reasons.

(b) Did the Governor in Council fail to consider
the impact of Project-related shipping spill
risks on the Province of British Columbia?

[481] I disagree that the Governor in Council failed
to consider the impact of shipping spill risks. The
Explanatory Note shows the Governor in Council con-
sidered that:

suivis par une ordonnance), les décrets ne permettent pas
aisément la présentation de longs motifs. En I’espéce, le
décret de deux pages était accompagné d’une note expli-
cative de 20 pages. Le décret et la note ont été publiés
ensemble dans la Gazette du Canada [partie 1, vol. 50,
n° 50, 10 décembre 2016]. Vu cette publication conjointe,
il serait a mon avis indiment formaliste d’annuler le dé-
cret au motif que les motifs figurant dans la note explica-
tive se trouvaient dans une piéce jointe au décret et non
[TRADUCTION] « & I’intérieur méme » du décret.

[479] De méme, il serait indiment formaliste de négli-
ger le rapport de 1’Office, qui éclaire la décision du gou-
verneur en conseil. Le décret renvoyait expressément
au rapport et aux conditions énoncées dans I’annexe du
rapport, et a expressément accepté la recommandation de
I’Office sur I’intérét public. La conclusion selon laquelle
le décret doit étre interprété a la lumicre du rapport de
I’Office est conforme a I’arrét Gitxaala, dans lequel notre
Cour a accepté la prétention du Canada selon laquelle le
décret devait étre interprété a la lumiére des conclusions
et recommandations figurant dans le rapport de la com-
mission d’examen conjoint. Ayant pris connaissance du
contenu du décret, du rapport et des autres documents au
dossier, la Cour a conclu que le gouverneur en conseil
avait respecté son obligation légale d’énoncer les motifs.

[480] Je conclus par conséquent que le gouverneur en
conseil a, en I’espéce, aussi respecté son obligation 1¢-
gale de fournir des motifs.

b) Le gouverneur en conseil a-t-il omis de tenir
compte des effets que pourraient avoir sur la
Colombie-Britannique les risques de déver-
sement posés par le transport maritime asso-
cié au projet?

[481] Je ne suis pas d’accord pour dire que le gouver-
neur en conseil a omis de tenir compte des effets des
risques de déversement liés au transport maritime. La
note explicative montre que le gouverneur en conseil a
tenu compte de ce qui suit :
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*  The Board found the risk of a major crude oil spill *  L’Office a conclu que le risque de déversement
occurring was low (Explanatory Note, page 10). important de pétrole brut était faible (note expli-
cative, page 10).

e The Board imposed conditions relating to ac- e L’Office a imposé des conditions liées aux ac-
cidents and malfunctions (Explanatory Note, cidents et aux défaillances (note explicative,
page 13). page 13).

[482] Under the heading “Government response to what ~ [482] Sous le titre « Réponse du gouvernement aux
was heard” the Explanatory Note set out the following  commentaires exprimés aux audiences », la note expli-
about the risk of spills [at pages 18—19]: cative indique ce qui suit au sujet des risques de déverse-

Communities are deeply concerned about the risk and im-
pacts that oil spills pose to their land, air, water and com-
munities. In addition to the terms and conditions related to
spills identified by the NEB, land-based oil spills are sub-
ject to both federal and provincial jurisdiction. Federally
regulated pipelines are subject to NEB regulation and
oversight, which requires operators to develop compre-
hensive emergency management programs and collab-
orate with local responders in the development of these
programs. B.C. also recently implemented regulations
under the provincial Environmental Management Act to
strengthen provincial oversight and require industry and
government to collaborate in response to spills in B.C.

The Government recently updated its world-leading
pipeline safety regime through the Pipeline Safety Act,
which came into force in June 2016. The Act implements
$1 billion in “absolute liability” for companies operating
major crude oil pipelines to clarify that operators will be
responsible for all costs associated with spills irrespective
of fault up to $1 billion; operators remain liable on an un-
limited basis beyond this amount when they are negligent
or at fault. The Act also requires proponents to carry cash
on hand to ensure they are in a position to immediately
respond to emergencies.

With respect to ship source spills, the Government re-
cently announced $1.5 billion in new investment in a na-
tional Oceans Protection Plan to enhance its world-leading
marine safety regime. The Oceans Protection Plan has
four main priority areas:

ment [aux pages 18 et 19] :

Les collectivités sont vivement préoccupées par le risque
des déversements et leurs effets sur leurs terres, ’air, 1’eau
et les communautés locales. En plus des conditions rela-
tives aux déversements énoncées par 1’Office, les déver-
sements d’hydrocarbures d’origine terrestre relévent de
la compétence fédérale et de la compétence provinciale.
Les pipelines sous réglementation fédérale sont assujettis
au dispositif réglementaire et a la surveillance de 1’Office,
qui impose aux exploitants de mettre en place des pro-
grammes de gestion des urgences et de travailler avec
les services d’urgence locaux a 1’¢laboration de ces pro-
grammes. La Colombie-Britannique a récemment adopté
des reglements en vertu de I’ Environmental Management
Act dans le but de renforcer la surveillance provinciale et
d’exiger la collaboration entre I’industrie et le gouverne-
ment aux interventions en cas de déversements dans la
province.

Le gouvernement a récemment actualisé son systéme de
sécurité des pipelines de calibre mondial par I’entremise
de la Loi sur la sireté des pipelines, qui est entrée en
vigueur en juin 2016. La Loi prévoit une « responsabi-
lit¢ absolue » de 1 milliard de dollars qui précise que les
exploitants devront assumer tous les colts associés aux
déversements, sans égard a la faute, jusqu’a concurrence
de 1 milliard de dollars; les exploitants conservent une
responsabilité illimitée au-dela de ce montant lorsque la
faute leur incombe. La Loi exige aussi que les exploitants
disposent des ressources financiéres nécessaires pour étre
en mesure de réagir immédiatement aux urgences.

En ce qui concerne les déversements provenant des na-
vires, le gouvernement a récemment annoncé un nouvel
investissement de 1,5 milliard de dollars dans le Plan de
protection des océans pour renforcer son régime de sé-
curité maritime de calibre mondial. Ce Plan est axé sur
quatre grandes priorités :
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* creating a world-leading marine safety system that
improves responsible shipping and protects Canada’s
waters, including new preventative and response
measures;

* restoring and protecting the marine ecosystems and
habitats, using new tools and research;

 strengthening partnerships and launching co-
management practices with Indigenous communi-
ties, including building local emergency response
capacity; and

* investing in oil spill cleanup research and methods
to ensure that decisions taken in emergencies are
evidence-based.

The Plan responds to concerns related to potential marine
spills by strengthening the Coast Guard’s ability to take
command in marine emergencies, toughening require-
ments for industry response to incidents, and by enhanc-
ing Indigenous partnerships.

[483] While the Attorney General of British Columbia
disagrees with the Governor in Council’s assessment of
the risk of a major spill from Project-related shipping,
there is no merit to the submission that the Governor
in Council failed to consider the risk of spills posed by
Project-related shipping.

[484] Inow turn to consider the adequacy of the consul-
tation process.

D. Should the decision of the Governor in Council be
set aside on the ground that Canada failed to con-
sult adequately with the Indigenous applicants?

1. The applicable legal principles

[485] Before commencing the analysis, it is helpful to
discuss briefly the principles that have emerged from the
jurisprudence which has considered the scope and con-
tent of the duty to consult. As explained in the opening
paragraphs of these reasons, the applicable principles are

+ créer un systéme de sécurité maritime de calibre
mondial qui permet d’améliorer la navigation res-
ponsable et la protection des eaux canadiennes,
notamment au moyen de nouvelles mesures de pré-
vention et d’intervention;

* restaurer et protéger les écosystémes et les habitats
marins a ’aide de recherches et d’outils récents;

» renforcer nos partenariats et mettre en ceuvre des
pratiques de gestion conjointe avec les communau-
tés autochtones, y compris développer la capacité
d’intervention en cas d’urgence des autorités locales;

* investir dans la recherche et les méthodes de net-
toyage des déversements d’hydrocarbures afin de
veiller a ce que les décisions prises en situation d’ur-
gence soient fondées sur des données probantes.

Le Plan tient compte des préoccupations concernant les
déversements éventuels en mer en renforcant la capacité
de la Garde cotiere de prendre le commandement en cas
d’urgences en mer, en durcissant les exigences touchant
la réaction de I’industrie aux incidents et en renforcant les
partenariats avec les autochtones.

[483] Bien que le procureur général de la Colombie-
Britannique ne souscrive pas a I’appréciation par le gou-
verneur en conseil des risques de déversement important
liés au transport maritime dans le cadre du projet, 1’ob-
servation selon laquelle le gouverneur en conseil a omis
de tenir compte des risques de déversement que pose le
transport en question est dénuée de fondement.

[484] J’examine ensuite la qualité du processus de
consultation.

D. La décision du gouverneur en conseil devrait-
elle étre annulée au motif que le Canada a omis
de consulter adéquatement les demandeurs
autochtones?

1. Les principes juridiques applicables

[485] Avant de commencer 1’analyse, il est utile de
traiter brievement des principes qui se dégagent de la
jurisprudence récente portant sur I’étendue et la teneur de
I’obligation de consulter. Comme je I’explique au début
des présents motifs, les principes applicables ne sont pas
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not in dispute; what is in dispute is whether, on the facts
of this case (which are largely agreed), Canada fulfilled
its constitutional duty to consult.

[486] The duty to consult is grounded in the honour of
the Crown and the protection provided for “existing ab-
original and treaty rights” in subsection 35(1) of the
Constitution Act, 1982. The duties of consultation and, if
required, accommodation form part of the process of rec-
onciliation and fair dealing (Haida Nation, paragraph 32).

[487] The duty arises when the Crown has actual or
constructive knowledge of the potential existence of
Indigenous rights or title and contemplates conduct
that might adversely affect those rights or title (Haida
Nation, paragraph 35). The duty reflects the need to
avoid the impairment of asserted or recognized rights
caused by the implementation of a specific project.

[488] The extent or content of the duty of consultation
is fact specific. The depth or richness of the required
consultation increases with the strength of the prima
facie Indigenous claim and the seriousness of the po-
tentially adverse effect upon the claimed right or title
(Haida Nation, paragraph 39; Rio Tinto Alcan Inc. v.
Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2
S.C.R. 650, paragraph 36).

[489] When the claim to title is weak, the Indigenous in-
terest is limited or the potential infringement is minor, the
duty of consultation lies at the low end of the consulta-
tion spectrum. In such a case, the Crown may be required
only to give notice of the contemplated conduct, disclose
relevant information and discuss any issues raised in re-
sponse to the notice (Haida Nation, paragraph 43). When
a strong prima facie case for the claim is established, the
right and potential infringement is of high significance
to Indigenous peoples, and the risk of non-compensable
damage is high, the duty of consultation lies at the high
end of the spectrum. While the precise requirements will
vary with the circumstances, a deep consultative pro-
cess might entail: the opportunity to make submissions;

contestés; la question consiste a savoir si, d’apres les
faits de I’espéce (qui sont en bonne partie incontestés), le
Canada s’est acquitté de son obligation constitutionnelle
de consulter.

[486] L’obligation de consulter découle du principe de
I’honneur de la Couronne et de la protection des « droits
existants — ancestraux ou issus de traités — des peuples
autochtones » prévue au paragraphe 35(1) de la Loi
constitutionnelle de 1982. 1’ obligation de consulter et,
s’il y a lieu, celle d’accommoder font partie du proces-
sus de conciliation et de négociation honorable (Nation
haida, paragraphe 32).

[487] L’obligation prend naissance lorsque la Couronne
a connaissance, concrétement ou par imputation, de
I’existence potentielle du droit ou titre ancestral revendi-
qué et envisage des mesures susceptibles d’avoir un effet
préjudiciable sur celui-ci (Nation haida, paragraphe 35).
Elle témoigne de la nécessité d’éviter que la mise en
ceuvre d’un projet particulier porte atteinte aux droits
revendiqués ou reconnus.

[488] L’étendue ou la teneur de 1’obligation de consul-
ter est tributaire des faits. La consultation exigée est
plus approfondie lorsque la revendication autochtone
parait de prime abord fondée et que I’effet sur le droit
ou titre ancestral revendiqué est grave (Nation haida,
paragraphe 39; Rio Tinto Alcan Inc. c. Conseil tribal
Carrier Sekani, 2010 CSC 43, [2010] 2 R.C.S. 650,
paragraphe 36).

[489] Lorsque la revendication du titre est peu solide,
le droit ancestral limité ou le risque d’atteinte faible,
I’obligation de consulter se trouve a I’extrémité infé-
rieure du continuum. En pareil cas, les seules obligations
qui pourraient incomber a la Couronne seraient d’avi-
ser les intéressés des mesures envisagées, de commu-
niquer les renseignements pertinents et de discuter des
questions soulevées par suite de ’avis (Nation haida,
paragraphe 43). Lorsqu’une preuve a premiére vue so-
lide de la revendication est établie, que le droit et I’at-
teinte potentielle sont d’une grande importance pour les
Autochtones et que le risque de préjudice non indemni-
sable est élevé, I’obligation de consulter se trouve a I’ex-
trémité supérieure du continuum. Bien que les exigences
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formal participation in the decision-making process; and,
the provision of written reasons to show that Indigenous
concerns were considered and how those concerns were
factored into the decision (Haida Nation, paragraph 44).

[490] Parliament may choose to delegate procedural as-
pects of the duty to consult to a tribunal.

[491] The Supreme Court has found the Board to possess
both the procedural powers necessary to implement con-
sultation and the remedial powers to accommodate, where
necessary, affected Indigenous claims and Indigenous and
treaty rights. The Board’s process can, therefore, be relied
on by the Crown to fulfil, in whole or in part, the Crown’s
duty to consult (Clyde River (Hamlet) v. Petroleum
Geo-Services Inc., 2017 SCC 40, [2017] 1 S.C.R. 1069,
paragraph 34).

[492] As referenced above at paragraph 284, the
Supreme Court has described the Board as having con-
siderable institutional expertise both in conducting con-
sultations and in assessing the environmental impacts of
proposed projects. Where the effects of a proposed proj-
ect on Indigenous or treaty rights substantially overlap
with the project’s potential environmental impact, the
Board “is well situated to oversee consultations which
seek to address these effects, and to use its technical ex-
pertise to assess what forms of accommodation might be
available” (Clyde River, paragraph 33).

[493] When the Crown relies on a regulatory or environ-
mental assessment process to fulfil the duty to consult,
such reliance is not delegation of the Crown’s ultimate
responsibility to ensure consultation is adequate. Rather,
it is a means by which the Crown can be satisfied that
Indigenous concerns have been heard and, where appro-
priate, accommodated (Haida Nation, paragraph 53).

précises puissent varier selon les circonstances, la tenue
d’un processus de consultation approfondie pourrait
comporter la possibilité de présenter des observations,
la participation officielle a la prise de décisions et la
présentation de motifs écrits montrant que les préoccu-
pations des Autochtones ont été prises en compte et pré-
cisant I’incidence de ces préoccupations sur la décision
(Nation haida, paragraphe 44).

[490] Le législateur peut décider de déléguer a un tribu-
nal administratif les aspects procéduraux de 1’obligation
de consulter.

[491] La Cour supréme conclut que 1’Office dispose
des pouvoirs procéduraux nécessaires pour mener des
consultations, ainsi que des pouvoirs de réparation lui
permettant de prendre, au besoin, des mesures d’accom-
modement a 1’égard des revendications autochtones
et des droits ancestraux ou issus de traités touchés.
La Couronne peut donc s’en remettre au processus de
I’Office pour satisfaire, en tout ou en partie, a 1’obliga-
tion de consulter qui lui incombe (Clyde River (Hameau)
c¢. Petroleum Geo-Services Inc., 2017 CSC 40, [2017]
1 R.C.S. 1069, paragraphe 34).

[492] Comme je le mentionne au paragraphe 284 des
présents motifs, la Cour supréme estime que 1’Office
posséde une importante expertise institutionnelle, tant
pour effectuer des consultations que pour évaluer les ef-
fets environnementaux des projets proposés. Lorsque les
effets d’un projet proposé sur un droit ancestral ou issu
d’un trait¢ chevauchent considérablement les répercus-
sions environnementales potentielles du projet, 1’Office
« est bien placé pour superviser les consultations visant
I’examen de ces effets, et pour utiliser son expertise
technique afin d’évaluer les formes d’accommodement
possibles » (Clyde River, paragraphe 33).

[493] Si la Couronne, pour s’acquitter de son obligation
de consulter, a recours a un processus d’évaluation régle-
mentaire ou environnemental, elle ne délégue pas pour
autant sa responsabilité ultime de veiller a une consulta-
tion adéquate. C’est plutét une fagon pour la Couronne
de s’assurer que les préoccupations des Autochtones ont
été prises en compte et, le cas échéant, que des accommo-
dements ont été trouvés (Nation haida, paragraphe 53).
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[494] The consultation process does not dictate a partic-
ular substantive outcome. Thus, the consultation process
does not give Indigenous groups a veto over what can be
done with land pending final proof of their claim. What
is required is a process of balancing interests—a process
of give and take. Nor does consultation equate to a duty
to agree; rather, what is required is a commitment to a
meaningful process of consultation (Haida Nation, para-
graphs 42, 48 and 62).

[495] Good faith consultation may reveal a duty to ac-
commodate. Where there is a strong prima facie case
establishing the claim and the consequence of proposed
conduct may adversely affect the claim in a significant
way, the honour of the Crown may require steps to avoid
irreparable harm or to minimize the effects of infringe-
ment (Haida Nation, paragraph 47).

[496] Good faith is required on both sides in the con-
sultative process: “The common thread on the Crown’s
part must be ‘the intention of substantially addressing
[Aboriginal] concerns’ as they are raised ... through a
meaningful process of consultation” (Haida Nation,
paragraph 42). The “controlling question in all situations
is what is required to maintain the honour of the Crown
and to effect reconciliation between the Crown and the
Aboriginal peoples with respect to the interests at stake”
(Haida Nation, paragraph 45).

[497] At the same time, Indigenous claimants must not
frustrate the Crown’s reasonable good faith attempts, nor
should they take unreasonable positions to thwart the
government from making decisions or acting in cases
where, despite meaningful consultation, agreement is not
reached (Haida Nation, paragraph 42).

[498] In the present case, much turns on what consti-
tutes a meaningful process of consultation.

[494] Le processus de consultation ne dicte pas un ré-
sultat concret particulier. Par conséquent, le processus de
consultation ne donne pas aux groupes autochtones un
droit de veto sur les mesures susceptibles d’étre prises
a I’égard des terres en cause en attendant que la reven-
dication soit établie de fagon définitive. Ce qu’il faut,
c’est un processus de mise en balance des intéréts — de
concessions mutuelles. I1 n’y a pas non plus d’obligation
de parvenir a une entente; il y a plutot obligation de pro-
céder a de véritables consultations (Nation haida, para-
graphes 42, 48 et 62).

[495] Des consultations menées de bonne foi peuvent
révéler I’existence d’une I’obligation d’accommoder.
Lorsque la revendication est établie au moyen d’une
preuve a premiére vue solide et que la mesure proposée
risque de porter atteinte de maniére appréciable aux droits
visés par la revendication, I’honneur de la Couronne pour-
rait bien commander ’adoption de mesures pour éviter
un préjudice irréparable ou pour réduire au minimum les
conséquences de I’atteinte (Nation haida, paragraphe 47).

[496] Les deux parties sont tenues de faire preuve de
bonne foi dans le processus de consultation : « Le fil
conducteur du co6té de la Couronne doit étre “I’inten-
tion de tenir compte réellement des préoccupations [des
Autochtones]” a mesure qu’elles sont exprimées |...]
dans le cadre d’un véritable processus de consultation »
(Nation haida, paragraphe 42). La « question décisive
dans toutes les situations consiste a déterminer ce qui
est nécessaire pour préserver I’honneur de la Couronne
et pour concilier les intéréts de la Couronne et ceux des
Autochtones » (Nation haida, paragraphe 45).

[497] Par ailleurs, les demandeurs autochtones ne
doivent pas contrecarrer les efforts déployés de bonne
foi par la Couronne et ne doivent pas non plus défendre
des positions déraisonnables pour empécher le gouver-
nement de prendre des décisions ou d’agir dans des cas
ou, malgré une véritable consultation, on ne parvient pas
a s’entendre (Nation haida, paragraphe 42).

[498] En I’espéce, le débat tourne en grande partie au-
tour de la question de savoir ce qui constitue un véritable
processus de consultation.
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[499] Meaningful consultation is not intended simply
to allow Indigenous peoples “to blow off steam” before
the Crown proceeds to do what it always intended to do.
Consultation is meaningless when it excludes from the
outset any form of accommodation (Mikisew Cree First
Nation v. Canada (Minister of Canadian Heritage), 2005
SCC 69, [2005] 3 S.C.R. 388, paragraph 54).

[500] The duty is not fulfilled by simply providing a pro-
cess for exchanging and discussing information. There
must be a substantive dimension to the duty. Consultation
is talking together for mutual understanding (Clyde River,
paragraph 49).

[501] As the Supreme Court observed in Haida Nation
at paragraph 46, meaningful consultation is not just a
process of exchanging information. Meaningful con-
sultation “entails testing and being prepared to amend
policy proposals in the light of information received,
and providing feedback.” Where deep consultation is
required, a dialogue must ensue that leads to a demon-
strably serious consideration of accommodation. This se-
rious consideration may be demonstrated in the Crown’s
consultation-related duty to provide written reasons for
the Crown’s decision.

[502] Where, as in this case, the Crown must balance
multiple interests, a safeguard requiring the Crown to
explain in written reasons the impacts of Indigenous
concerns on decision-making becomes more important.
In the absence of this safeguard, other issues may over-
shadow or displace the issue of impacts on Indigenous
rights (Gitxaala, paragraph 315).

[503] Further, the Crown is obliged to inform itself of
the impact the proposed project will have on an affected
First Nation, and, if appropriate in the circumstances,
communicate its findings to the First Nation and attempt
to substantially address the concerns of the First Nation
(Mikisew Cree First Nation, paragraph 55).

[499] Une véritable consultation ne vise pas simple-
ment a donner aux Autochtones « ’occasion de se
défouler » avant que la Couronne fasse ce qu’elle avait
toujours eu I’intention de faire. La consultation est vide
de sens si elle exclut dés le départ toute forme d’accom-
modement (Premiére nation crie Mikisew c¢. Canada
(Ministre du Patrimoine canadien), 2005 CSC 69, [2005]
3 R.C.S. 388, paragraphe 54).

[500] Il ne suffit pas, pour s’acquitter de cette obliga-
tion, de prévoir un simple mécanisme permettant aux in-
téressés d’échanger des renseignements et d’en discuter.
11 doit y avoir une dimension concréte. La consultation,
c’est I’action de se parler dans le but de se comprendre
les uns les autres (Clyde River, paragraphe 49).

[501] Comme la Cour supréme le fait remarquer dans
I’arrét Nation haida, au paragraphe 46, la véritable
consultation n’est pas seulement un simple mécanisme
d’échange de renseignements. Elle « comporte égale-
ment des mises a I’épreuve et la modification éventuelle
des énoncés de politique compte tenu des renseignements
obtenus ainsi que la rétroaction ». Lorsque la tenue de
consultations approfondies est nécessaire, il faut qu’il y
ait un dialogue qui méne a une prise en compte sérieuse
et manifeste des accommodements. Cette prise en compte
sérieuse peut ressortir de 1’obligation qu’a la Couronne
dans le contexte des consultations de fournir des motifs
écrits de sa décision.

[502] Lorsque, comme en I’espéce, la Couronne doit
s’assurer d’équilibrer de multiples intéréts, une garan-
tie obligeant la Couronne a expliquer dans des motifs
écrits les incidences liées aux préoccupations des
Autochtones sur la prise de décisions gagne en impor-
tance. En I’absence de cette garantie, d’autres questions
peuvent éclipser ou supplanter celle des incidences sur
les droits autochtones (Gitxaala, paragraphe 315).

[503] En outre, la Couronne est tenue de s’informer
de ’effet qu’aura un projet proposé sur une Premicre
Nation concernée et, si les circonstances le justifient, de
lui communiquer ses constatations et de s’efforcer de
tenir compte réellement des préoccupations de celle-ci
(Premiere nation crie Mikisew, paragraphe 55).

2018 FCA 153 (CanLll)



[2019] 2 R.C.F.

TSLEIL-WAUTUTH NATION ¢. CANADA (PROCUREUR GENERAL) 179

[504] Consultation must focus on rights. In Clyde River,
the Board had concluded that significant environmental
effects to marine mammals were not likely and effects
on traditional resource use could be addressed through
mitigation measures. The Supreme Court held that the
Board’s inquiry was misdirected for the purpose of con-
sultation. The Board was required to focus on the Inuit’s
treaty rights; the “consultative inquiry is not properly into
environmental effects per se. Rather, it inquires into the
impact on the right” (emphasis in original) (Clyde River,
paragraph 45). Mitigation measures must provide a rea-
sonable assurance that constitutionally protected rights
were considered as rights in themselves—not just as an
afterthought to the assessment of environmental concerns
(Chide River, paragraph 51).

[505] When consulting on a project’s potential im-
pacts the Crown must consider existing limitations on
Indigenous rights. Therefore, the cumulative effects and
historical context may inform the scope of the duty to
consult (Chippewas of the Thames, paragraph 42).

[506] Two final points. First, where the Crown knows,
or ought to know, that its conduct may adversely af-
fect the Indigenous right or title of more than one First
Nation, each First Nation is entitled to consultation
based upon the unique facts and circumstances pertinent
to it (Gitxaala, paragraph 236).

[507] Second, it is important to understand that the
public interest and the duty to consult do not operate in
conflict. As a constitutional imperative, the duty to con-
sult gives rise to a special public interest that supersedes
other concerns commonly considered by tribunals tasked
with assessing the public interest. In the case of the
Board, a project authorization that breaches the consti-
tutionally protected rights of Indigenous peoples cannot
serve the public interest (Clyde River, paragraph 40).

[504] La consultation doit porter essenticllement sur les
droits. Dans I’affaire Clyde River, I’Office avait conclu
qu’il était peu probable que le projet ait des effets envi-
ronnementaux négatifs sur les mammiféres marins et que
tout effet sur ’utilisation des ressources traditionnelles
pourrait faire 1’objet de mesures d’atténuation. Selon la
Cour supréme, la consultation de 1’Office était mal orien-
tée. L’Office devait mettre 1’accent sur les droits issus de
traités des Inuits; « le processus consultatif ne vise pas
vraiment les effets environnementaux en tant que tels,
mais plutét les effets sur le droit » (en italiques dans I’ori-
ginal) (Clyde River, paragraphe 45). Les mesures d’atté-
nuation doivent donner une assurance raisonnable que les
droits protégés par la Constitution ont été considérés en
tant que droits — et non simplement comme un aspect
accessoire de 1’évaluation des préoccupations environne-
mentales (Clyde River, paragraphe 51).

[505] Lors des consultations sur les effets possibles d’un
projet, la Couronne doit tenir compte des restrictions
qui ont été apportées aux droits ancestraux. Les effets
cumulatifs d’un projet ainsi que le contexte historique
peuvent donc étre pertinents lorsqu’il s’agit de détermi-
ner 1’étendue de I’obligation de consulter (Chippewas of
the Thames, paragraphe 42).

[506] Deux derniers points. D’abord, si la Couronne
sait, ou devrait savoir, que sa facon de faire peut avoir
un effet préjudiciable sur un droit ou un titre ancestral
de plus d’une Premiére Nation, chacune des Premiéres
Nations concernées a droit a des consultations tenant
compte des faits et des circonstances propres a chacune
d’elles (Gitxaala, paragraphe 236).

[507] Ensuite, il est important de comprendre que I’inté-
rét public et I’obligation de consulter ne sont pas incom-
patibles. En tant qu’impératif constitutionnel, 1’obligation
de consulter fait naitre un intérét public spécial, qui
I’emporte sur les autres préoccupations dont tiennent
habituellement compte les tribunaux administratifs appe-
1és a déterminer 1’intérét public. Dans le cas de 1’Office,
I’autorisation accordée a 1I’égard d’un projet qui viole les
droits constitutionnels des peuples autochtones ne saurait
servir I’intérét public (Clyde River, paragraphe 40).

2018 FCA 153 (CanLll)



180 TSLEIL-WAUTUTH NATION V. CANADA (ATTORNEY GENERAL)

[2019] 2 F.C.R.

2. The standard to which Canada is to be held in
fulfilling the duty

[508] As briefly explained above at paragraph 226,
Canada is not to be held to a standard of perfection in ful-
filling its duty to consult. The Supreme Court of Canada
has expressed this concept as follows:

.... Perfect satisfaction is not required; the question is
whether the regulatory scheme or government action
“viewed as a whole, accommodates the collective aborig-
inal right in question”: Gladstone, supra, at para. 170.
What is required is not perfection, but reasonableness. As
stated in Nikal, supra, at para. 110, “in ... information and
consultation the concept of reasonableness must come
into play. ... So long as every reasonable effort is made
to inform and to consult, such efforts would suffice.”
The government is required to make reasonable efforts
to inform and consult. This suffices to discharge the duty.
[Underlining added.]

(Haida Nation, paragraph 62.)

[509] As in Gitxaala, in this case “the subjects on which
consultation was required were numerous, complex and
dynamic, involving many parties. Sometimes in attempt-
ing to fulfil the duty there can be omissions, misunder-
standings, accidents and mistakes. In attempting to fulfil
the duty, there will be difficult judgment calls on which
reasonable minds will differ” (Gitxaala, paragraph 182).

[510] Against this legal framework, I turn to the de-
sign and execution of Canada’s four-phase consultation
process. This process began in May 2013 with the filing
of the Project description and ended in November 2016
with the decision of the Governor in Council to approve
the Project and direct the issuance of a certificate of pub-
lic convenience and necessity.

2. Lanorme a laquelle le Canada est tenu pour
s’acquitter de I’obligation

[508] Comme je I’explique briévement au para-
graphe 226 des présents motifs, le Canada n’est pas tenu
a une norme de perfection lorsqu’il s’acquitte de son
obligation de consulter. La Cour supréme du Canada
explique ainsi ce concept :

[...] La perfection n’est pas requise; il s’agit de se de-
mander si, « considéré dans son ensemble, le régime de
réglementation [ou la mesure gouvernementale] respecte
le droit ancestral collectif en question » : Gladstone, pré-
cité, par. 170. Ce qui est requis, ce n’est pas une mesure
parfaite mais une mesure raisonnable. Comme il est pré-
cisé dans Nikal, précité, par. 110, « [1]e concept du carac-
tere raisonnable doit [...] entrer en jeu pour ce qui [...]
concern[e] I’information et la consultation. [...] Dans la
mesure ou tous les efforts raisonnables ont été déployés
pour informer et consulter, on a alors satisfait a 1’obli-
gation de justifier. » Le gouvernement doit déployer des
efforts raisonnables pour informer et consulter. Cela
suffit pour satisfaire a 1’obligation. [Non souligné dans
I’original.]

(Nation haida, paragraphe 62.)

[509] En I’espéce, comme dans I’affaire Gitxaala, « les
sujets a 1’égard desquels des consultations étaient né-
cessaires étaient nombreux, complexes, dynamiques et
mettaient en cause un bon nombre de parties. Parfois, en
tentant de s’acquitter de cette obligation, il peut se pro-
duire des omissions, des malentendus, des accidents et
des erreurs. En tentant de s’acquitter de cette méme obli-
gation, il y aura des questions de jugement difficiles sur
lesquelles des personnes raisonnables ne s’entendront
pas » (Gitxaala, paragraphe 182).

[510] A la lumiére de ce cadre juridique, j’aborde main-
tenant la conception et I’exécution par le Canada du pro-
cessus de consultation en quatre étapes. Le processus a
été lancé en mai 2013 par le dépot de la description du
projet et a pris fin en novembre 2016 avec la décision du
gouverneur en conseil d’approuver le projet et d’ordon-
ner la délivrance d’un certificat d’utilité publique.
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3. Application of the legal principles to the
evidence

[S11] The Indigenous applicants express a myriad of
concerns and asserted deficiencies with respect to the
consultation process. Broadly speaking, they challenge
both the design of the process and the execution of the
process.

[512] Twill deal first with the asserted deficiencies in the
design of the process selected and followed by Canada,
and then consider the asserted deficiencies in the execu-
tion of the process.

(a) Was the consultation process deficient be-
cause of the design of the process selected
and followed by Canada?

[513] Generally speaking, the most salient concerns
expressed with respect to the design of the consultation

process are the assertions that:

i. The consultation framework was unilaterally
imposed.

ii. The National Energy Board process is inadequate
for fulfilling consultation obligations.
iii. Insufficient funding was provided.
iv. The process allowed the Project to be approved
when essential information was lacking.
[514] Each assertion will be considered in turn.

(1) The consultation framework was unilater-
ally imposed

[S15] There was no substantive consultation with the
Indigenous applicants about the four-phase consultation
process.

[516] However, as Canada argues, the Crown pos-
sesses a discretion about how it structures a consultation

3. Application des principes juridiques a la
preuve

[511] Les demandeurs autochtones ont exprimé une
foule de préoccupations au sujet du processus de consul-
tation et ont fait valoir que celui-ci comportait de nom-
breuses lacunes. De fagon générale, ils contestent a la
fois la conception du processus et sa mise a exécution.

[512] Je me penche en premier lieu sur les lacunes
reprochées au processus choisi et suivi par le Canada;
j’examine ensuite les lacunes invoquées quant a la mise
a exécution du processus.

a) La consultation était-elle lacunaire en raison
du processus choisi et suivi par le Canada?

[513] De fagon générale, les préoccupations les plus im-
portantes soulevées au sujet du processus de consultation
sont les suivantes :

i. Le cadre de consultation a ¢été imposé
unilatéralement.

ii. Le processus de 1’Office national de I’énergie
ne permettait pas de satisfaire a 1’obligation de
consulter.

iii. L aide financiére fournie était insuffisante.

iv. Le processus a permis 1’approbation du pro-
jet alors qu’il manquait des renseignements
essentiels.

[514] Ces prétentions sont examinées a tour de role.

(1) Le cadre de consultation a été imposé
unilatéralement

[S15] 1l n’y a eu aucune consultation concréte avec
les demandeurs autochtones au sujet du processus de
consultation en quatre étapes.

[516] Cependant, comme le Canada le fait valoir, la
Couronne a toute latitude pour définir la structure du
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process and how it meets its consultation obligations
(Gitxaala, paragraph 203, citing Cold Lake First Nations
v. Alberta (Tourism, Parks and Recreation), 2013 ABCA
443 (CanLlII), 566 A.R. 259, at paragraph 39). What is
required is a process that allows Canada to make rea-
sonable efforts to inform and consult (Haida Nation, at
paragraph 62).

[517] Canada’s four-phase consultation process is de-
scribed above at paragraphs 72 through 75. While I deal
below with the asserted frailties of the Board’s hearing
process in this particular case, the Supreme Court has
recently re-affirmed that the Crown may rely on a reg-
ulatory agency to fulfil the Crown’s duty to consult so
long as the agency possesses the statutory powers to do
what the duty to consult requires in the particular cir-
cumstances (Chippewas of the Thames, paragraph 32).
In the present case, no applicant asserts that the National
Energy Board lacked any necessary statutory power so
as to be able to fulfil in part the Crown’s duty to consult.
It follows that Canada could rely upon a consultation
process which relied in part on the Board’s hearing pro-
cess, so long as Canada remained mindful of its constitu-
tional obligation to ensure before approving the Project
that consultation was adequate.

[518] Canada implemented a five-phase consultation
framework for the review of the Northern Gateway
Project. In Gitxaala, this Court found that the framework
was reasonable (Gitxaala, paragraph 8). When the two
consultation frameworks are compared there is little to
distinguish them. An additional first phase was required
in the Northern Gateway framework simply because the
project was reviewed by a joint review panel, not the
Board.

[519] Given Canada’s discretion as to how the consulta-
tion process is structured and the similarity of this con-
sultation process to that previously found by this Court
to be reasonable, I am satisfied that Canada did not act in
breach of the duty to consult by selecting the four-phase
consultation process it adopted.

processus de consultation et pour s’acquitter de son obli-
gation de consulter (Gitxaala, paragraphe 203, citant
Cold Lake First Nations c. Alberta (Tourism, Parks and
Recreation), 2013 ABCA 443 (CanLlIl), 566 A.R. 259,
paragraphe 39). Ce qui est requis, ¢’est un processus qui
permet au Canada de déployer des efforts raisonnables
pour informer et consulter (Nation haida, paragraphe 62).

[517] Le processus de consultation en quatre étapes
mené par le Canada est décrit aux paragraphes 72 a 75
des présents motifs. Bien que j’examine ci-apres les fai-
blesses reprochées au processus d’audience publique de
I’Office en I’espéce, la Cour supréme vient de confirmer
que la Couronne peut s’en remettre a un organisme de ré-
glementation pour satisfaire a son obligation de consulter
dans la mesure ou ce dernier dispose du pouvoir Iégal de
faire ce que 1’obligation de consulter impose dans les cir-
constances (Chippewas of the Thames, paragraphe 32).
En I’espéce, aucun demandeur ne prétend que 1’Office
national de 1’énergie ne disposait pas du pouvoir 1égal
nécessaire pour satisfaire en partie a 1’obligation de
consulter de la Couronne. Il s’ensuit que le Canada pou-
vait s’en remettre a un processus de consultation faisant
appel en partie au processus d’audience de 1’Office, dans
la mesure ou il demeurait conscient de son obligation
constitutionnelle de s’assurer que la consultation était
adéquate avant d’approuver le projet.

[518] Le Canada a mis en ceuvre un cadre de consul-
tation en cinq étapes pour 1’examen du projet Northern
Gateway. Dans 1’arrét Gitxaala, la Cour conclut que
ce cadre est raisonnable (Gitxaala, paragraphe 8).
Lorsqu’on compare les deux cadres de consultation,
peu de choses les distinguent. Le cadre relatif au projet
Northern Gateway comprend une étape de plus, la pre-
micre, simplement parce que le projet a été examiné par
une commission d’examen conjoint et non par I’Office.

[519] Compte tenu de la latitude dont dispose le Canada
pour définir la structure du processus de consultation,
ainsi que des similarités entre le processus de consulta-
tion en I’espéce et celui qui a déja été jugé raisonnable
par la Cour, je suis convaincue que le Canada n’a pas
mangqué a son obligation de consulter en adoptant le pro-
cessus de consultation en quatre étapes visé en I’espéce.
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(i) The Board’s process is said to be inade-
quate for fulfilling consultation obligations

[520] A number of deficiencies are asserted with respect
to the Board’s process and its adequacy for fulfilling,
to the extent possible, consultation obligations. The as-
serted deficiencies include:

e The Board’s decision not to allow cross-
examination of Trans Mountain’s evidence.

e The Board’s treatment of oral traditional evidence.

e The Board’s timeframe which is said not to have
provided sufficient time for affected Indigenous
groups to inform themselves of the complexity of
the Project and to participate with knowledge of
the issues and impacts on them.

e The Board’s failure to consult with affected
Indigenous groups about any of the decisions the
Board made prior to or during the hearing, in-
cluding the list of issues for the hearing, the panel
members who would hear the application, the de-
sign of the regulatory review and the environmen-
tal assessment, the decision-making process and
the report and its recommendations.

e The failure of the Board’s process to provide the
required dialogue and consultation directly with
Canada in circumstances where it is said that con-
sultation in Phase IIT would be too little, too late.

[521] It is convenient to deal with the first four defi-
ciencies together as the Board’s choice of procedures, its
decision-making process and its ultimate decision flow
from its powers as a regulator under the National Energy
Board Act and the Canadian Environmental Assessment
Act, 2012.

(i1) Le processus de I’Office ne permettrait pas
de satisfaire a I’obligation de consulter

[520] Les demandeurs invoquent un certain nombre de
lacunes dans le processus de 1’Office et doutent qu’il
permette de satisfaire, dans la mesure du possible, a
I’obligation de consulter. Les lacunes reprochées sont
notamment les suivantes :

e La décision de I’Office de ne pas permettre
le contre-interrogatoire des témoins de Trans
Mountain.

e Le traitement par I’Office de la preuve orale
traditionnelle.

*  Les délais fixés par I’Office qui, selon les groupes
autochtones touchés, ne leur permettaient pas de
s’informer de la complexité du projet et de par-
ticiper au processus en ayant une bonne connais-
sance des enjeux et de leurs effets sur eux.

*  L’omission par I’Office de consulter les groupes
autochtones au sujet des décisions prises par
I’Office avant ou pendant I’audience, notamment
en ce qui concerne la liste des questions devant
étre traitées a 1’audience, les membres de la for-
mation chargée d’instruire la demande, la struc-
ture de I’examen réglementaire et de 1’évaluation
environnementale, le processus décisionnel, ainsi
que le rapport et ses recommandations.

»  L’absence de consultations directes et du dialogue
requis avec le Canada, dans les circonstances ou a
¢été soulevée la crainte que la consultation prévue
a I’étape 111 soit insuffisante et trop tardive.

[521] 1l convient d’examiner les quatre premieres
lacunes ensemble, étant donné que le choix des procé-
dures, le processus décisionnel et la décision ultime de
I’Office découlent de ses pouvoirs en tant qu’organisme
de réglementation sous le régime de la Loi sur ['Office
national de [’énergie et de la Loi canadienne sur [’éva-
luation environnementale (2012).
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[522] As explained above, the Supreme Court has found
that meaningful Crown consultation can be carried out
wholly or in part through a regulatory process (Chippewas
of the Thames, paragraph 32). Prior to this decision, con-
cern had been expressed about the tension said to result if
a tribunal such as the Board were required both to carry
out consultation on behalf of the Crown and then adju-
dicate on the adequacy of the consultation. The Supreme
Court responded that such concern is addressed by observ-
ing that while it is the Crown that owes the constitutional
duty to consult, agencies such as the Board are required
to make legal decisions that comply with the Constitution.
The Supreme Court went on to explain, at paragraph 34,
that:

.... When the [Board] is called on to assess the adequacy
of Crown consultation, it may consider what consultative
steps were provided, but its obligation to remain a neutral
arbitrator does not change. A tribunal is not compromised
when it carries out the functions Parliament has assigned
to it under its Act and issues decisions that conform to the
law and the Constitution. [Underlining added.]

[523] Applying these principles to the submissions be-
fore this Court, and bearing in mind that at this point I am
only addressing submissions with respect to the adequacy
of the design of the consultation process, the Board was
required to provide a process that was impartial and fair
and in accordance with its statutory framework and the
Constitution.

[524] As explained above, section 8 of the National
Energy Board Act authorizes the Board to make rules
about the conduct of hearings before it, and the Board’s
rules allow the Board to determine whether public hear-
ings held before it are oral or written. Section 52 of the
National Energy Board Act requires the Board to ren-
der its report to the Minister within strict timelines. It
follows that the Board could decide not to allow oral
cross-examination, could determine how oral traditional
evidence would be received and could schedule the hear-
ing to comply with section 52 of the National Energy
Board Act so long as, at the end of the hearing, it was
satisfied that it had exercised its responsibilities in a
manner that was fair and impartial and consistent with its

[522] Comme je I’explique plus haut, la Cour supréme
estime qu’une véritable consultation par la Couronne
peut &tre menée en tout ou en partie dans le cadre d’un
processus réglementaire (Chippewas of the Thames, pa-
ragraphe 32). Avant cet arrét, des préoccupations avaient
été exprimées quant a la tension qui pourrait se faire sen-
tir si un tribunal administratif comme 1’Office était tenu
de mener des consultations au nom de la Couronne puis
de se prononcer sur la qualité de ces consultations. La
Cour supréme répond a ces préoccupations en faisant re-
marquer que, bien que ce soit a la Couronne qu’incombe
I’obligation constitutionnelle de consulter, les orga-
nismes comme 1’Office sont tenus de rendre des déci-
sions juridiques qui sont conformes a la Constitution. La
Cour supréme explique, au paragraphe 34 :

[...] Lorsqu’il est appelé a se prononcer sur le caractére
adéquat de la consultation incombant a la Couronne,
[’Office] peut tenir compte des mesures de consulta-
tion offertes, mais son obligation de neutralité demeure
la méme. Un tribunal respecte sa compétence lorsqu’il
exerce les fonctions que le législateur lui a attribuées dans
une loi, et que ses décisions sont conformes a la loi et a la
Constitution. [Non souligné dans 1’original. ]

[523] Apres avoir appliqué ces principes aux obser-
vations présentées a la Cour et compte tenu du fait que
j’examine uniquement a la présente étape les observa-
tions sur le caractére adéquat ou non du processus de
consultation, je conclus que 1’Office était tenu de prévoir
un processus impartial, juste et conforme a son cadre
législatif et a la Constitution.

[524] Comme je I’explique plus haut, ’article 8 de la
Loi sur I’Office national de |’énergie autorise 1’Office
a établir des régles concernant le déroulement de ses
audiences, et les régles de I’Office ’habilitent a déci-
der si les audiences publiques devant lui sont instruites
oralement ou sur dossier. Aux termes de ’article 52 de
la Loi sur I’Office national de [’énergie, I’Office doit
présenter son rapport au ministre dans un délai strict. Il
s’ensuit que I’Office peut décider de ne pas permettre
les contre-interrogatoires oraux, déterminer de quelle
fagon la preuve orale traditionnelle sera entendue et
fixer une audience pour se conformer a ’article 52 de la
Loi sur I’Olffice national de l’énergie si, a la fin de I’au-
dience, 1’Office est convaincu qu’il s’est acquitté de ses
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governing legislation and section 35 of the Constitution
Act, 1982.

[525] Similarly, the Board was authorized as a neutral
arbitrator to make the decisions required of it under the
legislation, including decisions about which issues would
be decided during the hearing, the composition of the
hearing panel and the content of its ultimate report. So
long as these decisions were made in a manner that was
fair and impartial, and in accordance with the legislative
scheme and subsection 35(1) of the Constitution Act,
1982 they too were validly made. The Indigenous appli-
cants have not shown that any additional dialogue or pro-
cess was required between the Board and the Indigenous
applicants in order for the Board’s decision to be consti-
tutionally sound.

[526] Put another way, when the Board’s process is re-
lied on in whole or in part to fulfil the obligation to con-
sult, the regulatory hearing process does not change and
the Board’s role as neutral arbitrator does not change.
What changes is that the Board’s process serves the ad-
ditional purpose of contributing to the extent possible to
the constitutional imperative not to approve a project if
the duty to consult was not satisfied.

[527] 1 now consider the last deficiency said to make
the Board’s process inadequate for fulfilling even in part
the duty to consult: the failure of the Board’s process to
provide the required consultation directly with Canada.

[528] The Indigenous applicants do not point to any
jurisprudence to support their submission that Canada
was required to dialogue directly with them during the
Board’s hearing process (that is, during Phase II) and I
believe this submission may be dealt with briefly.

[529] As stated above, meaningful Crown consultation
can be carried out wholly through a regulatory process so
long as where the regulatory process relied upon by the
Crown does not achieve adequate consultation or accom-
modation, the Crown takes further steps to meet its duty

responsabilités de fagon juste et impartiale et conformé-
ment a sa loi habilitante et a I’article 35 de la Loi consti-
tutionnelle de 1982.

[525] De méme, en sa qualité d’arbitre neutre, 1’Office
était autorisé a prendre les décisions que la loi exigeait
de lui, notamment en ce qui concerne les questions a
trancher a I’audience, la composition de la formation
chargée de ’audience et la teneur de son rapport ultime.
Dans la mesure ou ces décisions ont été prises de ma-
nicre juste et impartiale et conformément au régime 1¢é-
gislatif et au paragraphe 35(1) de la Loi constitutionnelle
de 1982, elles étaient également valides. Les deman-
deurs autochtones n’ont pas établi qu’un dialogue ou un
processus plus approfondi aurait été nécessaire entre eux
et I’Office pour que la décision de I’Office soit conforme
a la Constitution.

[526] Autrement dit, lorsque le processus de 1’Office
sert, en totalité ou en partie, a satisfaire a 1’obligation de
consulter, le processus d’audience réglementaire demeure
le méme, tout comme le réle de 1’Office en tant qu’arbitre
neutre. Ce qui change, ¢’est que le processus de 1’Office
sert ¢galement a répondre, dans la mesure du possible,
a ’impératif constitutionnel voulant qu’un projet ne
soit pas approuvé si I’obligation de consulter n’a pas été
respectee.

[527] Abordons la derniére lacune qui aurait empéché
le processus de I’Office de permettre qu’il soit satisfait,
méme en partie, a I’obligation de consulter : le défaut
par I’Office d’autoriser que les consultations requises se
déroulent directement avec le Canada.

[528] Les demandeurs autochtones n’invoquent au-
cun précédent a I’appui de leur argument selon lequel
le Canada était tenu a un dialogue direct avec eux lors
du processus d’audience de I’Office (c’est-a-dire a
1’étape II). A mon avis, on peut répondre a cet argument
succinctement.

[529] Comme je le mentionne plus haut, la Couronne
peut procéder a une véritable consultation intégralement
dans le cadre d’un processus réglementaire, dans la me-
sure ou, lorsque le processus réglementaire auquel elle
s’en remet ne lui permet pas de satisfaire adéquatement
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to consult by, for example, filling any gaps in consulta-
tion on a case-by-case basis (Clyde River, paragraph 22).

[530] In the present case, Phase III was designed in ef-
fect to fill the gaps left by the Phase II regulatory pro-
cess—Phase III was to focus on outstanding concerns
about the Project-related impacts upon potential or es-
tablished Indigenous or treaty rights and on any incre-
mental accommodation measures that Canada should
address. Leaving aside the question of whether Phase 111
adequately addressed gaps in the consultation process,
a point dealt with below, the Indigenous applicants
have not shown that the consultation process required
Canada’s direct involvement in the regulatory process.

[531] For all of these reasons, I am satisfied that the
Board’s process was adequate for fulfilling its consulta-
tion obligations.

[532] The next concern with respect to the design of the
consultation process is that it is said that insufficient par-
ticipant funding was provided.

(iii) The funding provided is said to have been
inadequate

[533] Two Indigenous applicants raise the issue of inad-
equate funding: Squamish and SSN.

[534] Squamish sought participant funding of $293 350
to participate in the Board process but was granted only
$44 270, plus travel costs for one person to attend the
hearing. Canada later provided $26 000 to Squamish to
participate in consultation following the close of the Board
hearing record. The Squamish appendix to the Crown
Consultation Report notes that the British Columbia
Environmental Assessment Office also offered Squamish
$5 000 in capacity funding to participate in consultations.

a son obligation de consulter ou d’accommoder, elle doit
prendre des mesures supplémentaires pour ce faire, par
exemple, en comblant les lacunes au cas par cas (Clyde
River, paragraphe 22).

[530] Dans I’affaire qui nous occupe, I’étape III a été
congue pour combler les lacunes du processus réglemen-
taire de I’¢étape II. En effet, 1’étape 111 devait porter sur
les préoccupations qui demeuraient quant aux effets du
projet sur des droits ancestraux ou issus de traités, poten-
tiels ou établis, ainsi que sur les mesures d’accommode-
ment supplémentaires que le Canada devrait examiner.
Faisant abstraction de la question de savoir si I’étape 111
a permis de combler adéquatement les lacunes du pro-
cessus de consultation, point que j’aborde ci-apres,
j’estime que les demandeurs autochtones n’ont pas dé-
montré que le processus de consultation exigeait la parti-
cipation directe du Canada au processus réglementaire.

[531] Pour tous ces motifs, je suis convaincue que le
processus suivi par I’Office permettait de satisfaire a ses
obligations en matiére de consultations.

[532] L’autre préoccupation soulevée a 1’égard du pro-
cessus de consultation veut que 1’aide financiére accor-
dée aux participants aurait ¢té insuffisante.

(iii) L’aide financiére fournie aurait été
insuffisante

[533] Deux des demandeurs autochtones soulévent 1’in-
suffisance de I’aide financiére fournie : les Squamish et
les SSN.

[534] Les Squamish ont demandé une aide financicre
de 293 350 $ pour participer au processus de 1I’Office,
mais on leur a accordé seulement 44 270 $ et acquitté les
frais de déplacement d’une personne pour qu’elle puisse
assister a I’audience. Le Canada a par la suite offert de
leur verser 26 000 $ pour leur participation aux consulta-
tions postérieures a la fermeture du dossier de I’audience.
L’annexe du rapport sur les consultations de la Couronne
qui porte sur les Squamish indique que le Bureau des éva-
luations environnementales de la Colombie-Britannique a
également offert aux Squamish 5 000 $ a titre de finance-
ment pour leur permettre de participer aux consultations.
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[535] Chief Campbell of the Squamish Nation provided
evidence that the funding provided to Squamish was not
adequate for Squamish to obtain experts to review and
respond to the 8 volume, 15 000 page, highly technical
Project application. Nor, in his view, was the funding
adequate for Squamish to undertake a comprehensive
assessment of the impacts of the Project on Squamish
rights and title. He notes that Squamish’s limited budget
is fully subscribed to meet the needs of its members and
that the sole purpose of Squamish’s involvement in the
hearing and consultation process was “defensive: to pro-
tect our rights and title”.

[536] SSN requested in excess of $300 000 for legal fees,
expert fees, travel costs, meeting attendance costs and in-
formation collecting costs. It received $36 920 in partici-
pant funding, plus travel for two representatives to attend
the hearing. Canada later offered $39 000 to SSN to par-
ticipate in consultation following the close of the Board
hearing record. The British Columbia Environmental
Assessment Office also offered some capacity funding.

[537] SSN states that Canada knew that SSN requested
funding in largest part to complete a traditional land and
resource use study. It states that Canada knew that such
studies had been completed for other Indigenous groups
in relation to the Project, but that neither Canada nor the
proponent had undertaken such a study for SSN.

[538] I accept that the level of participant funding pro-
vided constrained participation in the process before the
National Energy Board by the Squamish and the SSN.
However, as Canada submits, it is difficult to see the
level of participant funding as being problematic in a
systematic fashion when only two applicants address this
issue.

[535] Le chef Campbell de la Nation Squamish a dé-
claré que I’aide financiére fournie aux Squamish n’était
pas suffisante pour leur permettre de retenir les services
d’experts pour examiner la demande de projet de nature
trés technique, qui faisait 15 000 pages et s’étalait sur
8 volumes, et y répondre. A son avis, I’aide financiére
fournie ne permettait pas non plus aux Squamish d’en-
treprendre une évaluation compléte des effets du projet
sur les droits et le titre des Squamish. Il a indiqué que le
budget limité des Squamish sert entiérement a répondre
a leurs besoins et que la seule raison pour laquelle les
Squamish participaient a 1’audience et au processus de
consultation était [TRADUCTION] « pour se défendre, a sa-
voir pour protéger nos droits et notre titre ».

[536] Les SSN ont demandé une aide financiére de plus
de 300 000 $ pour les honoraires d’avocat et d’experts,
les frais de déplacement, les frais engagés pour assister
aux réunions et les frais liés a la collecte de renseigne-
ments. IIs ont regu une aide financiére aux participants de
36 920 $, et les frais de déplacement de deux membres
pour qu’ils assistent a 1’audience ont été acquittés. Le
Canada a par la suite offert de leur verser 39 000 $ pour
leur participation aux consultations postérieures a la
fermeture du dossier de I’audience. Le Bureau des éva-
luations environnementales de la Colombie-Britannique
leur a également offert un certain financement de la
capacité.

[537] Les SSN affirment que le Canada savait qu’ils
demandaient une aide financiére en grande partie pour
réaliser une étude sur I’usage traditionnel des terres et
des ressources. IIs soutiennent que le Canada savait que
des études semblables avaient été réalisées pour d’autres
groupes autochtones dans le cadre du projet, mais que
ni le Canada, ni le promoteur n’avait entrepris une telle
étude pour les SSN.

[538] Je conviens que I’aide financiére accordée aux
Squamish et aux SSN a limité leur participation au pro-
cessus devant I’Office national de 1’énergie. Toutefois,
comme le Canada le soutient, il est difficile de croire que
I’aide financiére aux participants pose probléme de fagon
systématique lorsque seuls deux demandeurs soulévent
la question.
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[539] In Gitxaala, this Court rejected the submission
that inadequate funding had been provided for participa-
tion before the joint review panel and in the consultation
process. The Court noted, at paragraph 210, that the evi-
dence filed in support of the submissions did:

.... not explain how the amounts sought were calculated,
or detail any financial resources available to the First
Nations outside of that provided by Canada. As such, the
evidence fails to demonstrate that the funding available
was so inadequate as to render the consultation process
unreasonable.

[540] Much the same can be said of the evidence filed on
this application. While SSN did append its request for par-
ticipant funding as Exhibit D to the affidavit of its affiant
Jeanette Jules, at the time this application was submitted
SSN had not determined which expert or experts would
be hired, it could not advise as to how many hours the
expert(s) would likely bill or what the expert(s)” hourly
rate(s) would be. The information provided was simply
that it was expected that $80 000 was required to prepare
a traditional land use study and that an additional $30 000
was required as the approximate cost of a wildlife study.
No information was provided by either applicant about fi-
nancial resources available to it.

[541] The evidence has not demonstrated that the level
of participant funding was so inadequate as to render the
entire consultation process unreasonable.

(iv) The process allowed the Project to be ap-
proved when essential information was
lacking

[542] The final deficiency asserted with respect to the
structure of the consultation process relates to the nature
of the Board’s process for approving projects. A number
of Indigenous applicants argue that Canada’s reliance
upon the Board’s hearing process was unreasonable in
circumstances where potential impacts to title and rights
remained unknown because studies of those potential
impacts, and of the measures proposed in the Board’s

[539] Dans ’arrét Gitxaala, la Cour rejette 1’argument
selon lequel 1’aide financiére fournie pour faciliter la
participation au processus de la commission d’examen
conjoint et au processus de consultation était insuffi-
sante. La Cour souligne, au paragraphe 210, que les él¢-
ments de preuve a I’appui de cet argument :

[...] n’expliquent pas comment les montants ont été cal-
culés et ne donnent aucun détail sur les ressources finan-
ciéres dont disposaient les Premicres Nations en sus de
celles fournies par le Canada. Par conséquent, la preuve
ne permet pas d’établir que le financement dont dispo-
saient les groupes autochtones était si insuffisant que le
processus de consultation était devenu déraisonnable.

[540] On peut dire la méme chose des ¢éléments de
preuve déposés dans le cadre de la présente demande.
Bien que les SSN aient annex¢ a I’affidavit de Jeanette
Jules leur demande d’aide financiére aux participants
(piéce D), au moment ou cette demande a été présen-
tée, les SSN n’avaient pas encore déterminé quel expert
ou quels experts ils allaient engager, et ils ignoraient le
nombre d’heures que I’expert ou les experts étaient sus-
ceptibles de facturer ainsi que le taux horaire pratiqué. Ils
ont seulement indiqué qu’ils s’attendaient a avoir besoin
de 80 000 $ pour mener une étude sur I’'usage tradition-
nel des terres et d’environ 30 000 $ supplémentaires pour
mener une étude sur les espéces sauvages. Aucun des
demandeurs n’a fourni de renseignements au sujet des
ressources financieres dont ils disposaient.

[541] La preuve n’a pas démontré que ’aide financicre
aux participants était insuffisante au point de rendre I’en-
semble du processus de consultation déraisonnable.

(iv) Le processus a permis 1’approbation du
projet alors qu’il manquait des renseigne-
ments essentiels

[542] La derniére lacune soulevée relativement au pro-
cessus de consultation porte sur la nature du processus
d’approbation des projets suivi par I’Office. Des deman-
deurs autochtones soutiennent qu’il était déraisonnable
de la part du Canada de s’en remettre au processus d’au-
dience de 1’Office, puisque les effets possibles du pro-
jet sur le titre et les droits demeuraient inconnus étant
donné que 1’étude de ces effets et des mesures proposées
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report to mitigate potential impacts, were left to a later
date after the Governor in Council approved the Project.
It is argued that without identification of all of the im-
pacts of the Project Canada cannot rely on the Board’s
assessment of impacts to fulfil the duty to consult.

[543] Commencing at paragraph 286 above, I describe
in some detail the Board’s approval process in the context
of the submission of the City of Burnaby that the Board’s
approval process was procedurally unfair because of
what Burnaby characterized to be the deferral and dele-
gation of the assessment of important information.

[544] Beginning at paragraph 322 above, I deal with the
submissions of the City of Burnaby and Coldwater that
the Governor in Council erred in determining that the
Board’s report qualified as a report because the Board
did not decide certain issues before recommending ap-
proval of the Project. Consideration of the concerns ad-
vanced by Coldwater with respect to the Board’s failure
to deal with the West Alternative begins at paragraph 375
above. At paragraphs 384 and 385, I conclude that the
pipeline route through the Coldwater River Valley re-
mains a live issue.

[545] This places in context concerns raised by
Coldwater and other applicants about the reasonable-
ness of Canada’s reliance on a process that left im-
portant issues unresolved at the time the Governor in
Council approved the Project.

[546] In my view, this concern is addressed by the
Supreme Court’s analysis in the companion cases of
Clyde River and Chippewas of the Thames where the
Supreme Court explained that the Board’s approval
process may itself trigger the duty to consult where that
process may result in adverse impacts upon Indigenous
and treaty rights (Clyde River, paragraphs 25 to 29;
Chippewas of the Thames, paragraphs 29 to 31).

dans le rapport de 1’Office pour les atténuer n’allait étre
menée qu’a une date ultérieure, soit aprés 1’approbation
du projet par le gouverneur en conseil. Ils soutiennent
que le Canada ne peut pas s’acquitter de son obligation
de consulter sur le fondement de 1’évaluation des effets
menée par 1’Office si cette derniére ne tient pas compte
de I’ensemble des effets possibles.

[543] Aux paragraphes 286 et suivants des présents mo-
tifs, je décris en détail le processus d’approbation suivi
par I’Office en analysant I’argument de Burnaby selon
lequel ce processus ne respectait pas 1’équité procédu-
rale, car I’évaluation de renseignements importants était,
selon Burnaby, reportée et déléguée.

[544] Aux paragraphes 322 et suivants des présents mo-
tifs, j’examine I’argument de Burnaby et des Coldwater
selon lequel le gouverneur en conseil a commis une er-
reur en concluant que le rapport de I’Office constituait
un rapport, parce que 1’Office avait omis de trancher
certaines questions avant de recommander 1’approbation
du projet. Mon analyse des préoccupations soulevées par
les Coldwater au sujet du défaut de 1’Office de considé-
rer I’option ouest commence au paragraphe 375 des pré-
sents motifs. Aux paragraphes 384 et 385, je conclus que
le tracé du pipeline devant traverser la vallée de la riviere
Coldwater n’est pas arrété.

[545] Cette analyse met en contexte les préoccupations
soulevées par les Coldwater et d’autres demandeurs
quant a la question de savoir s’il était raisonnable que
le Canada s’en remette a un processus a I’issue duquel
bon nombre de questions importantes étaient toujours
sans réponse au moment ou le gouverneur en conseil a
approuv¢ le projet.

[546] A mon avis, I’analyse de la Cour supréme dans
les arréts connexes Clyde River et Chippewas of the
Thames permet de répondre a ces préoccupations. Dans
ces arréts, la Cour supréme explique que le processus
d’approbation de I’Office peut donner naissance a 1’obli-
gation de consulter lorsqu’il est susceptible d’avoir des
effets préjudiciables sur les droits ancestraux ou issus de
traités (Clyde River, paragraphes 25 a 29; Chippewas of
the Thames, paragraphes 29 a 31).
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[547] Examined in the context of Coldwater’s con-
cerns about the West Alternative and the protection of
Coldwater’s aquifer, this means that the Board’s decision
about the detailed pipeline routing in the vicinity of the
Coldwater Reserve will trigger the duty to consult be-
cause Canada will have knowledge, real or constructive,
of the potential impact of that decision upon Coldwater’s
aquifer located beneath the Coldwater Reserve. Once the
duty is triggered, the Board may only make its decision
if it informs itself of the impacts to the aquifer and takes
the rights and interests of Coldwater into consideration
before making its final decisions about pipeline routing
and compliance with Condition 39 (Chippewas of the
Thames, paragraph 48). Canada will remain responsible
to ensure that the Board’s decision upholds the honour of
the Crown (Clyde River, paragraph 22). This is, I believe,
a full answer to the concern that the consultation frame-
work was deficient because certain decisions remain to be
made after the Governor in Council approved the Project.

(v) Conclusion on the adequacy of the process
selected and followed by Canada

[548] In Clyde River and Chippewas of the Thames
the Supreme Court provided helpful guidance about the
indicia of a reasonable consultation process. Applying
those indicia:

*  The Indigenous applicants were given early no-
tice of the Project, the Board’s hearing process,
the framework of the consultation process and
Canada’s intention to rely on the National Energy
Board process, to the extent possible, to discharge
Canada’s duty to consult.

»  Participant funding was provided to the Indigenous
applicants both by the Board and Canada (and the
provincial Crown as well).

*  The Board’s process permitted Indigenous ap-
plicants to provide written evidence and oral
traditional evidence, to question both Trans

[547] Si on applique ce principe aux préoccupations
des Coldwater quant a I’option ouest et a la protec-
tion de leur aquifere, la décision de I’Office au sujet du
tracé détaillé du pipeline a proximité de la réserve de
Coldwater donnera naissance a I’obligation de consulter,
parce que le Canada aura connaissance, concrétement ou
par imputation, des effets possibles de cette décision sur
I’aquifére des Coldwater qui se trouve sous la réserve de
Coldwater. Une fois que 1’obligation a été déclenchée,
I’Office ne peut prendre une décision qu’apres s’étre in-
formé des effets du projet sur I’aquifére et il doit prendre
en compte les droits et les intéréts des Coldwater avant
de prendre une décision définitive au sujet du tracé du
pipeline et du respect de la condition 39 (Chippewas of
the Thames, paragraphe 48). La responsabilité de veiller
a ce que la décision de 1’Office préserve I’honneur de la
Couronne continue de reposer sur le Canada (Clyde River,
paragraphe 22). Il s’agit 1a, a mon avis, d’une réponse
compléte a la préoccupation selon laquelle le cadre de
consultation était lacunaire parce que certaines décisions
devaient encore étre prises apres 1’approbation du projet
par le gouverneur en conseil.

(v) Conclusion au sujet du caractére adéquat
ou non du processus choisi et suivi par le
Canada

[548] Dans les arréts Clyde River et Chippewas of the
Thames, la Cour supréme fournit des renseignements
utiles sur les facteurs qui aident a décider si un processus
de consultation est raisonnable. En I’espéce :

*  Les demandeurs autochtones ont été informés a
I’avance du projet, du processus d’audience de
1I’Office, du cadre du processus de consultation et
de I’intention du Canada de s’en remettre au pro-
cessus de I’Office national de 1’énergie, dans la
mesure du possible, pour s’acquitter de son obli-
gation de consulter.

* L’Office et le Canada (ainsi que la Couronne
provinciale) ont fourni de 1’aide financiére aux
demandeurs autochtones.

e Le processus de 1’Office a permis aux deman-
deurs autochtones de fournir une preuve écrite et
une preuve orale traditionnelle, d’interroger Trans
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Mountain and the federal government interveners
through Information Requests and to make writ-
ten and oral closing submissions.

e The regulatory framework permitted the Board to
impose conditions upon Trans Mountain that were
capable of mitigating risks posed by the Project to
the rights and title of the Indigenous applicants.

e After the Board’s hearing record closed and prior
to the decision by the Governor in Council, Canada
provided a further consultation phase, Phase III,
designed to enable Canada to deal with concerns
not addressed by the hearing, the Board’s proposed
conditions and Trans Mountain’s commitments.

*  Canada understood, and advised the Indigenous
applicants, that if Indigenous groups identified out-
standing concerns in Phase III there were a num-
ber of options available to Canada. These included
asking the National Energy Board to reconsider
its recommendations and conditions, undertaking
further consultations prior to issuing additional
permits or authorizations and the use of existing or
new policy and program measures to address out-
standing concerns.

[549] I am satisfied that the consultation framework
selected by Canada was reasonable. It was sufficient, if
properly implemented, to enable Canada to make rea-
sonable efforts to inform itself and consult. Put another
way, this process, if reasonably implemented, could have
resulted in mutual understanding on the core issues and a
demonstrably serious consideration of accommodation.

(b) Was the consultation process deficient be-
cause of Canada’s execution of the process?

[550] Canada argues that the consultation process al-
lowed for deep consultation both in form and in sub-
stance. In particular it notes that:

Mountain et les intervenants du fédéral au moyen
de demandes de renseignements, et de présenter
par écrit et de vive voix des observations finales.

*  Le cadre réglementaire a permis a I’Office d’im-
poser des conditions a Trans Mountain en vue
d’atténuer les risques posés par le projet a I’égard
des droits et du titre des demandeurs autochtones.

e Apres la fermeture du dossier de 1’audience et
avant la décision du gouverneur en conseil, le
Canada a tenu une étape de consultation addition-
nelle, I’étape 111, visant a lui permettre d’examiner
les préoccupations qui demeuraient aprés 1’au-
dience, les conditions proposées par 1I’Office et les
engagements pris par Trans Mountain.

* Le Canada savait qu’il disposait de plusicurs
options si les groupes autochtones soulevaient a
1’étape 111 des préoccupations qui subsistaient, et
il en a avisé les demandeurs autochtones. Parmi
ces options, notons celle de demander a I’Office
national de 1’énergie de réexaminer ses recom-
mandations et ses conditions, celle de mener des
consultations additionnelles avant de délivrer de
nouveaux permis ou autorisations, et celle de re-
courir aux politiques existantes ou nouvelles ainsi
qu’aux programmes pour répondre aux préoccu-
pations qui subsistaient.

[549] Je suis convaincue que le cadre de consultation
choisi par le Canada était raisonnable. Convenablement
mis en ceuvre, il était suffisant pour permettre au Canada
de déployer des efforts raisonnables pour s’informer et
consulter. Autrement dit, convenablement mis en ceuvre,
ce processus aurait pu mener a une compréhension mu-
tuelle sur les points fondamentaux et a une prise en compte
sérieuse et manifeste des mesures d’accommodement.

b) Le processus de consultation était-il vicié en
raison de la maniére dont il a été mené par le
Canada?

[550] Le Canada soutient que le processus de consul-
tation a permis une consultation approfondie tant sur le
plan de la forme que sur celui du fond. Il souligne parti-
culiérement les éléments suivants :
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The Indigenous applicants were given early no-
tice of the proposed Project, the Board hearing
process and the consultation process, as well as
Canada’s intention to rely on the Board’s process,
to the extent possible, to discharge Canada’s duty
to consult.

The Board required that Trans Mountain exten-
sively consult before filing its application so as
to attempt to address potential impacts by way of
project modifications and design.

Participant funding was provided to the Indigenous
applicants by both Canada and the Board.

The Indigenous applicants were afforded the op-
portunity before the Board to provide oral tradi-
tional and written evidence, to ask questions of
Trans Mountain and the Federal interveners, and
to make both written and oral submissions. The
Board’s report formulated conditions to mitigate,
avoid or otherwise address impacts on Indigenous
groups, and explained how Indigenous concerns
were considered and addressed.

Canada ordered an extension of the legislative
timeframe for the Governor in Council’s decision
and met and corresponded with the Indigenous
applicants to discuss concerns that may not have
been adequately addressed by the Board and to
work together to identify potential accommoda-
tion measures.

Canada developed the Crown Consultation Report
to inform government decision makers and sought
feedback from the Indigenous applicants on two
draft versions of the Crown Consultation Report.

Les demandeurs autochtones ont été avisés tot
du projet proposé, du processus d’audience de
I’Office, du processus de consultation qu’il tien-
drait ainsi que de ’intention du Canada de s’en
remettre au processus de 1’Office, dans la mesure
du possible, pour s’acquitter de son obligation de
consulter.

L’Office a obligé Trans Mountain a procéder a de
vastes consultations avant de déposer sa demande
pour tenter de remédier a certains effets pos-
sibles par voie de modifications au projet et a sa
conception.

Le Canada et I’Office ont fourni des fonds aux
demandeurs autochtones pour faciliter leur
participation.

Les demandeurs autochtones ont eu I’occasion
de présenter devant 1’Office une preuve tradition-
nelle orale et une preuve écrite, d’interroger Trans
Mountain et les intervenants fédéraux et de présen-
ter des observations de vive voix et par écrit. Le
rapport de I’Office énumére les conditions impo-
sées en vue notamment d’atténuer ou d’éviter les
effets sur les groupes autochtones ou d’y répondre
et explique la maniére dont I’Office s’y est pris
pour étudier les préoccupations de ces derniers et
y répondre.

Le Canada a prolongé le délai 1égal dont dispose
le gouverneur en conseil pour prendre sa décision
et a discuté, de vive voix et par correspondance,
avec les demandeurs autochtones des préoccu-
pations auxquelles I’Office n’avait peut-étre pas
répondu adéquatement en vue d’établir une colla-
boration pour trouver des mesures d’accommode-
ment possibles.

Le Canada a établi le rapport sur les consulta-
tions de la Couronne pour informer les décideurs
représentant I’Etat et a sollicité les commentaires
des demandeurs autochtones a propos de deux
¢bauches de ce rapport.
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*  Canada reviewed upstream greenhouse gas emis-
sion estimates for the Project, struck a Ministerial
Panel to seek public input and held a workshop in
Kamloops.

* Canada developed additional accommodation
measures including an Indigenous Advisory and
Monitoring Committee, the Oceans Protection
Plan and the Action Plan for the Recovery of the
Southern Resident Killer Whale.

»  Canada gave written reasons for conditionally ap-
proving the Project that showed how Indigenous
concerns were considered and addressed.

[551] While in Gitxaala this Court found that the con-
sultation process followed for the Northern Gateway
project fell well short of the mark, Canada submits that
the flaws identified by the Court in Gitxaala were rem-
edied and not repeated. Specific measures were taken to
remedy the flaws found in the earlier consultation. Thus:

i.  Canada extended the consultation process by four
months to allow deeper consultation with poten-
tially affected Indigenous groups, greater public
engagement and an assessment of the greenhouse
gas emissions associated with the Project.

ii. The Order in Council expressly stated that the
Governor in Council was “satisfied that the con-
sultation process undertaken is consistent with the
honour of the Crown and that the concerns and
interests have been appropriately accommodated”.
Reasons for this conclusion were given in the
Explanatory Note.

iii. Canada shared its preliminary strength of claim
assessments in August 2016 to allow Indigenous
groups to comment on the assessments. Canada’s
ultimate assessments were set out in the Crown
Consultation Report.

* Le Canada a examiné les estimations relatives
aux émissions de gaz a effet de serre en amont
concernant le projet, a établi un comité ministériel
chargé de solliciter ’avis du public et a tenu une
séance de travail a Kamloops.

* Le Canada a pris d’autres mesures d’accommo-
dement, dont la création d’un comité de consulta-
tion et de surveillance autochtone et I’adoption du
Plan de protection des océans et du Plan d’action
pour le rétablissement de I’épaulard résident du
sud.

e Le Canada a assorti ’approbation conditionnelle
du projet de motifs expliquant I’examen des pré-
occupations des Autochtones et la réponse fournie.

[551] La Cour dans I’arrét Gitxaala estime que le pro-
cessus de consultation mis en place a I’égard du projet
Northern Gateway est loin d’étre adéquat. Or, le Canada
affirme que les lacunes relevées dans cette affaire n’ont
pas été répétées en I’espéce. Des mesures précises ont
été prises pour corriger les lacunes du processus précé-
dent. Ainsi :

i. Le Canada a prolongé de quatre mois le processus
de consultation pour permettre des consultations
approfondies des groupes autochtones éventuelle-
ment touchés, une participation accrue du public
et une évaluation des émissions de gaz a effet de
serre attribuables au projet.

ii. Le décret indique expressément que le gouver-
neur en conseil est convaincu « que le processus
de consultation est compatible avec I’honneur de
la Couronne et que les préoccupations et intéréts
ont fait I’objet de mesures d’accommodement ap-
propriées ». Les raisons étayant cette conclusion
sont énumérées dans la note explicative.

iii. Le Canada a fourni dés le mois d’aott 2016
son évaluation préliminaire de la solidité des
revendications par les groupes autochtones rela-
tives aux droits pour permettre a ces derniers de
faire leurs commentaires a cet égard. L’évaluation
finale figure dans le rapport sur les consultations
de la Couronne.
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iv. Canada’s officials met and dialogued with iv. Les représentants du Canada ont rencontré les
Indigenous groups. As well, several Ministers groupes autochtones et échangé avec eux. De
met with Indigenous groups. While the Governor plus, plusieurs ministres ont rencontré les groupes
in Council accepted the report of the National autochtones. Certes, le gouverneur en conseil a ac-
Energy Board, in addition to the Board’s condi- cepté le rapport de I’Office national de 1’énergie,
tions the Crown Consultation Report contained mais, outre les conditions qui y étaient imposées,
a commitment to design, fund and implement an le rapport sur les consultations de la Couronne fait
Indigenous Advisory and Monitoring Committee ¢galement état d’un engagement a concevoir, a
for the Project and the Explanatory Note ref- financer et a mettre sur pied un comité de consul-
erenced two new initiatives: the Economic tation et de surveillance autochtone a 1’égard du
Pathways Partnership and the Oceans Protection projet, et la Note explicative renvoie a deux nou-
Plan. velles initiatives, soit le Partenariat pour 1’accés
aux retombées économiques et le Plan de protec-

tion des océans.

v. In order to ensure that the Governor in Council v. Pour assurer 1’exactitude des renseignements
received accurate information, two drafts of the fournis au gouverneur en conseil, deux ébauches
Crown Consultation Report were distributed for du rapport sur les consultations de la Couronne
comment and Indigenous groups were invited to ont été transmises aux groupes autochtones pour
provide their own submissions to the Governor in commentaires, et ceux-ci ont été invités a présen-
Council. ter leurs propres observations au gouverneur en

conseil.

vi. The consultation was based on the unique facts vi. La consultation avait pour point de départ les

and circumstances applicable to each Indigenous
group. The Crown Consultation Report contained
a detailed appendix for each potentially affected
Indigenous group that dealt with: background
information; a preliminary strength of claim as-
sessment; a summary of the group’s involvement
in the Board and Crown Consultation process; a
summary of the group’s interests and concerns;
accommodation proposals; the group’s response
to the Board’s report; the potential impacts of the
Project on the group’s Indigenous interests; and the
Crown’s conclusions.

[552] I acknowledge significant improvements in the

faits et les circonstances propres a chaque groupe
autochtone. Le rapport sur les consultations de la
Couronne présente une annexe détaillée concer-
nant chaque groupe autochtone éventuellement
touché. Elle présente des renseignements contex-
tuels, 1’évaluation préliminaire de la solidité de la
revendication par le groupe donné a 1’égard des
droits, un résumé de la participation du groupe
au processus de 1’Office et de consultation de la
Couronne, un résumé des intéréts et des préoccu-
pations du groupe, les mesures d’accommodement
proposées; la réponse du groupe au rapport de
I’Office, les effets potentiels du projet sur les inté-
réts autochtones du groupe et les conclusions de la
Couronne.

[552] Je reconnais qu’il y a eu des améliorations impor-
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*  requests for extensions of time were ignored (rea-
sons, paragraphs 247 and 250);

*  inaccurate information was put before the Governor
in Council (reasons, paragraphs 255-262);

* requests for information went unanswered (rea-
sons, paragraphs 272, 275-278);

e Canada did not disclose its assessment of the
strength of the Indigenous parties’ claim to rights
or title or its assessment of the Project’s impacts
(reasons, paragraphs 288-309); and,

*  Canada acknowledged that the consultation on
some issues fell well short of the mark (reasons,
paragraph 254).

[553] Without doubt, the consultation process for this
project was generally well-organized, less rushed (ex-
cept in the final stage of Phase III) and there is no rea-
sonable complaint that information within Canada’s
possession was withheld or that requests for information
went unanswered.

[554] Ministers of the Crown were available and en-
gaged in respectful conversations and correspondence
with representatives of a number of the Indigenous
applicants.

[555] Additional participant funding was offered to
each of the applicants to support participation in discus-
sions with the Crown consultation team following the
release of the Board’s report and recommendations. The
British Columbia Environmental Assessment Office also
offered consultation funding.

[556] The Crown Consultation Report provided de-
tailed information about Canada’s approach to consul-
tation, Indigenous applicants’ concerns and Canada’s
conclusions. An individualized appendix was prepared

* les demandes de prorogation sont restées lettres
mortes (motifs, paragraphes 247 et 250);

* des renseignements inexacts ont été soumis au
gouverneur en conseil (motifs, paragraphes 255 a
262);

* les demandes de renseignements n’ont pas pro-
duit de réponse (motifs, paragraphes 272 et 275 a
278);

e le Canada n’a pas communiqué son évaluation de
la solidité des revendications de droits ou titres
ancestraux ou son évaluation sur les effets du pro-
jet (motifs, paragraphes 288 a 309);

* le Canada a reconnu que les consultations menées
a I’égard de certaines questions avaient été nette-
ment insuffisantes (motifs, paragraphe 254).

[553] Il ne fait aucun doute que le processus de consul-
tation mis en place en I’espéce était généralement bien
organisé, et son déroulement moins expéditif que celui
dans ’affaire Gitxaala (sauf pour ce qui est de la der-
nicre partie de 1’étape III). Aucun motif raisonnable ne
permet d’affirmer que les renseignements dont disposait
le Canada n’ont pas été fournis ou que les demandes de
renseignements sont restées lettres mortes.

[554] Les ministres se sont montrés disponibles et ont
entretenu un dialogue respectueux, tant dans leurs conver-
sations que dans leur correspondance, avec les représen-
tants de demandeurs autochtones.

[555] Chaque demandeur s’est vu offrir des fonds sup-
plémentaires pour faciliter sa participation aux discus-
sions avec I’équipe des consultations avec la Couronne
apres la publication du rapport de I’Office et de ses re-
commandations. Le Bureau de 1’évaluation environne-
mentale de la Colombie-Britannique a également offert
des fonds pour la consultation.

[556] Le rapport des consultations de la Couronne four-
nit des détails sur la démarche du Canada relative aux
consultations, les préoccupations des demandeurs autoch-
tones et les conclusions du Canada. Il est assorti d’une
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for each Indigenous group (as described above, at
paragraph 551(vi)).

[557] However, for the reasons developed below,
Canada’s execution of Phase III of the consultation pro-
cess was unacceptably flawed and fell short of the stan-
dard prescribed by the jurisprudence of the Supreme
Court. As such, the consultation process fell short of the
required mark for reasonable consultation.

[558] To summarize my reasons for this conclusion,
Canada was required to do more than receive and under-
stand the concerns of the Indigenous applicants. Canada
was required to engage in a considered, meaningful two-
way dialogue. Canada’s ability to do so was constrained
by the manner in which its representatives on the Crown
consultation team implemented their mandate. For the
most part, Canada’s representatives limited their man-
date to listening to and recording the concerns of the
Indigenous applicants and then transmitting those con-
cerns to the decision makers.

[559] On the whole, the record does not disclose re-
sponsive, considered and meaningful dialogue coming
back from Canada in response to the concerns expressed
by the Indigenous applicants. While there are some ex-
amples of responsiveness to concerns, these limited ex-
amples are not sufficient to overcome the overall lack of
response. The Supreme Court’s jurisprudence repeatedly
emphasizes that dialogue must take place and must be a
two-way exchange. The Crown is required to do more
than to receive and document concerns and complaints.
As this Court wrote in Gitxaala, at paragraph 265, speak-
ing of the limited mandate of Canada’s representatives:

When the role of Canada’s representatives is seen in
this light, it is of no surprise that a number of concerns
raised by Aboriginal groups—in our view, concerns very
central to their legitimate interests—were left unconsid-
ered and undiscussed. This fell well short of the conduct
necessary to meet the duty to consult.

[560] Further, Phase III was to focus on two questions:
outstanding concerns about Project-related impacts and

annexe présentant les renseignements concernant chacun
des groupes autochtones (décrite au paragraphe 551vi)).

[557] Toutefois, pour les motifs énoncés ci-apres,
I’exécution par le Canada de 1’étape III du processus de
consultation s’est révélée lacunaire au point d’en étre
inacceptable et insuffisante pour respecter la norme issue
de la jurisprudence de la Cour supréme. Ainsi, le proces-
sus de consultation n’a pas permis de donner licu a des
consultations raisonnables.

[558] En bref, le Canada n’était pas simplement tenu
de recueillir et de comprendre les préoccupations des
demandeurs autochtones; il devait prendre part a un
véritable dialogue réfléchi. Il en a été empéché par la
manicre dont ses représentants, au sein de 1’équipe des
consultations avec la Couronne, ont exécuté leur mandat.
Pour I’essentiel, ses représentants se sont contentés de
consigner les préoccupations des demandeurs autoch-
tones et de les transmettre aux décideurs.

[559] Le dossier en général ne révéle pas de véritable
dialogue réfléchi en réponse aux préoccupations expri-
mées par les groupes autochtones. S’il ressort du dos-
sier quelques exemples de réponses aux préoccupations,
ceux-ci ne suffisent pas a compenser 1’absence générale
de réaction de la part du Canada. La jurisprudence de
la Cour supréme souligne a maintes reprises 1’impor-
tance d’un véritable dialogue. La Couronne ne saurait
se contenter de recueillir et de consigner les préoccupa-
tions et les plaintes. Notre Cour, dans 1’arrét Gitxaala, au
paragraphe 265, fait les remarques suivantes a propos du
mandat limité des représentants du Canada :

Lorsque le réle des représentants du Canada est vu sous
cet angle, il n’est pas étonnant qu’un certain nombre des
préoccupations soulevées par les groupes autochtones
aient été laissées en plan et n’aient fait ’objet d’aucune
discussion. A notre avis, des préoccupations fondamen-
tales a leurs intéréts légitimes n’ont pas €té examinées ni
discutées. Ceci ne correspond pas a la conduite nécessaire
pour rencontrer le devoir de consulter.

[560] En outre, I’étape III concernait deux questions : les
préoccupations qui subsistaient a propos des effets
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any required incremental accommodation measures.
Canada’s ability to consult and dialogue on these issues
was constrained by two further limitations: first, Canada’s
unwillingness to depart from the Board’s findings and rec-
ommended conditions so as to genuinely understand the
concerns of the Indigenous applicants and then consider
and respond to those concerns in a genuine and adequate
way; second, Canada’s erroneous view that it was unable
to impose additional conditions on Trans Mountain.

[561] Together these three factors led to a consultation
process that fell short of the mark and was, as a result,
unreasonable. Canada then exacerbated the situation by
its late disclosure of its view that the Project did not have
a high level of impact on the established and asserted
rights of the Indigenous applicants—a disclosure made
two weeks before they were required to submit their
final response to the consultation process and less than
a month before the Governor in Council approved the
Project.

[562] I begin the analysis by underscoring the need
for meaningful two-way dialogue in the context of this
Project and then move to describe in more detail the three
significant impediments to meaningful consultation: the
Crown consultation team’s implementation of their man-
date essentially as note-takers, Canada’s reluctance to
consider any departure from the Board’s findings and rec-
ommended conditions, and Canada’s erroneous view that
it lacked the ability to impose additional conditions on
Trans Mountain. I then discuss Canada’s late disclosure of
its assessment of the Project’s impact on the Indigenous
applicants. Finally, I review instances that show that as a
result of these impediments the opportunity for meaning-
ful dialogue was frustrated.

[563] The jurisprudence of the Supreme Court on the
duty to consult is clear. The Indigenous applicants were
entitled to a dialogue that demonstrated that Canada not
only heard but also gave serious consideration to the
specific and real concerns the Indigenous applicants put
to Canada, gave serious consideration to proposed ac-
commodation measures, and explained how the concerns

associés au projet et les mesures d’accommodement sup-
plémentaires nécessaires pour y remédier. La faculté du
Canada de procéder a des consultations et d’établir un dia-
logue a ce sujet était limitée par deux autres contraintes.
Premiérement, le Canada s’est montré réticent a s’écarter
des conclusions de 1’Office et des conditions qu’il avait
recommandées pour étre en mesure de saisir le fond des
préoccupations des demandeurs autochtones, puis d’y
réfléchir et d’y répondre véritablement et adéquatement.
Deuxiémement, le Canada estimait, a tort, qu’il ne pou-
vait imposer d’autres conditions a Trans Mountain.

[561] Ces trois facteurs ont concouru a un processus
de consultation qui s’est révélé insuffisant et, par consé-
quent, déraisonnable. Le Canada a ensuite empiré la
situation en communiquant tardivement son avis selon
lequel le projet n’aurait pas d’effet important sur les
droits établis et revendiqués des demandeurs autoch-
tones. Cet avis a été communiqué a ces derniers deux se-
maines avant la date a laquelle ils devaient présenter leur
réponse finale au processus de consultation et moins d’un
mois avant I’approbation du projet par le gouverneur en
conseil.

[562] Commencgons par souligner la nécessité d’un
véritable dialogue a propos du projet avant de décrire
en détail les trois obstacles importants a de véritables
consultations : les membres de I’équipe des consultations
avec la Couronne estimaient que leur mandat se limitait
essentiellement a prendre des notes; le Canada était réti-
cent a dévier des conclusions de I’Office et des condi-
tions qu’il avait imposées; le Canada croyait a tort qu’il
Mountain. Je traiterai ensuite de la communication tar-
dive de I’évaluation de ’effet du projet sur les deman-
deurs autochtones. Enfin, j’examinerai des exemples
démontrant que ces obstacles ont contrari¢ la tenue d’un
véritable dialogue.

[563] La jurisprudence de la Cour supréme sur 1’obli-
gation de consulter est sans équivoque. Les demandeurs
autochtones ont droit a un dialogue qui, d’une part,
démontre que le Canada a non seulement entendu leurs
préoccupations réelles et précises, mais a également ré-
fléchi sérieusement a celles-ci et aux mesures d’accom-
modement proposées et, d’autre part, qui explique la part

2018 FCA 153 (CanLll)



198 TSLEIL-WAUTUTH NATION V. CANADA (ATTORNEY GENERAL)

[2019] 2 F.C.R.

of the Indigenous applicants impacted Canada’s decision
to approve the Project. The instances below show how
Canada fell short of its obligations.

(i) The need for meaningful two-way dialogue

[564] As a matter of well-established law, meaningful
dialogue is a prerequisite for reasonable consultation.
As explained above at paragraphs 499 to 501, meaning-
ful consultation is not simply a process of exchanging
information. Where, as in this case, deep consultation is
required, a dialogue must ensue and the dialogue should
lead to a demonstrably serious consideration of accom-
modation. The Crown must be prepared to make changes
to its proposed actions based on information and insight
obtained through consultation.

[565] The need for meaningful dialogue exists and op-
erates in a factual context. Here, Phase III was a criti-
cally important part of the consultation framework. This
was so for a number of reasons.

[566] First, Phase III was the first opportunity for the
Indigenous applicants to dialogue directly with Canada
about matters of substance, not process.

[567] Second, the Board’s report did not deal with all of
the subjects on which consultation was required. For ex-
ample, the Board did not make any determinations about
the nature and scope of asserted or established Indigenous
rights, including title rights. Nor did the Board consider
the scope of the Crown’s duty to consult or whether the
duty was fulfilled. Nor did Trans Mountain in its ap-
plication, or the Board in its report, assess how the re-
sidual effects of the Project, or the Project itself, could
adversely impact traditional governance systems and
claims to Aboriginal title (Crown Consultation Report,
sections 1.4, 4.3.4 and 4.3.5). Canada was obliged to con-
sult on these issues.

[568] Third, neither Trans Mountain nor the Board as-
sessed the Project’s impacts on a specific basis for each

des préoccupations dans sa décision d’approuver le pro-
jet. Les exemples qui suivent démontrent que le Canada
n’a pas respecté ses obligations.

(1) Lanécessité d’un véritable dialogue

[564] Il est acquis en droit que des consultations raison-
nables sont subordonnées a la tenue d’un véritable dia-
logue. Comme nous I’expliquons aux paragraphes 499 a
501 des présents motifs, des consultations véritables ne
se résument pas a un simple échange de renseignements.
Dans la mesure ou des consultations approfondies sont
nécessaires, comme en 1’espéce, la tenue d’un dialogue
est essentielle, et ce dernier doit mener a un examen, que
I’on peut qualifier de sérieux, de mesures d’accommo-
dement. La Couronne doit étre disposée a modifier ses
actions sur le fondement des renseignements et des avis
issus des consultations.

[565] La nécessité d’un véritable dialogue existe et joue
en fonction du contexte. En I’espéce, 1’étape I1I consti-
tuait une partie cruciale du cadre des consultations, et ce
pour plusieurs raisons.

[566] Premiérement, 1’étape 111 présentait la premiére
occasion pour les demandeurs autochtones d’établir un
dialogue direct avec le Canada sur le fond, et non sur le
processus.

[567] Deuxiémement, le rapport de I’Office ne traitait
pas de toutes les questions appelant des consultations.
Par exemple, I’Office n’a tiré¢ aucune conclusion sur la
nature et la portée des droits (y compris le titre) ances-
traux établis ou revendiqués. L’ Office ne s’est pas atta-
ché non plus a déterminer la teneur de I’obligation de
consulter de la Couronne ni a décider si elle s’en était
acquittée. En outre, ni Trans Mountain dans sa demande,
ni I’Office dans son rapport, n’ont cherché a savoir si les
effets du projet, ou le projet lui-méme, nuiraient aux ré-
gimes traditionnels d’exercice des pouvoirs et aux reven-
dications du titre ancestral (rapport sur les consultations
de la Couronne, sections 1.4, 4.3.4 et 4.3.5). Le Canada
était tenu a des consultations sur ces questions.

[568] Troisiémement, ni Trans Mountain, ni 1’Office
n’ont évalué les effets du projet de fagon spécifique sur
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affected Indigenous group. Rather, Trans Mountain as-
sessed the effects related to Project construction and
operations (including potential accidents and malfunc-
tions) that might impact biophysical resources and
socio-economic components within the Project area, and
the Indigenous uses, practices and activities associated
with those resources. This approach was accepted by the
Board (Board report, pages 51 to 52).

[569] Finally, Phase III began in earnest with the release
of the Board’s report and finalized conditions. This report
contained findings of great importance to the applicants
because the Board’s findings led Canada to conclude that
the Project had only a minor-to-moderate impact on the
Indigenous applicants. As a matter of law, this conclusion
directly affected both the depth of consultation required
and the need for accommodation measures. The follow-
ing two examples illustrate the importance of the Board’s
findings to the Indigenous applicants.

[570] The first example concerns the assessment of the
Project’s potential impact on freshwater fishing. The
Board found that the proposed watercourse crossings
designs, mitigation measures, reclamation activities and
post-construction monitoring were appropriate and that
they would effectively reduce the extent of effects on
fish and fish habitat. Watercourse crossings would be
required to comply with federal and provincial laws and
regulations and would require permits under the British
Columbia Water Sustainability Act, S.B.C. 2014, c. 15.
The Board agreed with Trans Mountain’s self-assessment
of the potential for serious harm in that the majority of
proposed watercourse crossings would not constitute se-
rious harm to fish for the purposes of the Fisheries Act,
R.S.C., 1985, c. F-14 (Board report, pages 183 and 185).

[571] The Sto:16 have a constitutionally protected right to
fish on the Fraser River, a right affirmed by the Supreme
Court of Canada. In the St6:16 appendix to the Crown
Consultation Report, Canada concluded that Project con-
struction and routine maintenance during operation would
be expected to result in a minor-to-moderate impact on

chaque groupe autochtone touché. Trans Mountain a plu-
tot évalué les effets découlant de la construction et de
I’exploitation du projet (y compris les risques d’acci-
dents et de défectuosités) susceptibles de porter atteinte
aux ressources biophysiques et socioéconomiques dans
la région visée par le projet ainsi que les utilisations, pra-
tiques et activités des Autochtones a 1’égard de ces res-
sources. L’Office a entériné cette démarche (rapport de
I’Office, pages 52 et 53).

[569] Enfin, la publication du rapport et des conditions
finales de 1’Office a donné le coup d’envoi a I’étape II1.
Le rapport présente les conclusions qui importent consi-
dérablement aux demandeurs, car elles ont mené le
Canada a constater que le projet aurait des effets variant
de faibles a modérés sur les demandeurs autochtones.
Sur le plan juridique, cette constatation a eu une inci-
dence directe sur la portée des consultations nécessaires
et la nécessité de mesures d’accommodement. Les deux
exemples qui suivent illustrent I’importance des conclu-
sions de I’Office aux yeux des demandeurs autochtones.

[570] Le premier concerne 1’évaluation des effets po-
tentiels du projet sur la péche en eau douce. L’Office est
d’avis que les types de franchissement des cours d’eau
proposés, les mesures d’atténuation, les activités de
remise en état et la surveillance environnementale post-
construction sont appropriés et parviendront a réduire
I’étendue des effets sur les poissons et leur habitat. Les
franchissements des cours d’eau devront satisfaire aux
lois et réglements fédéraux et provinciaux et nécessi-
teraient des permis délivrés sous le régime de la Water
Sustainability Act, S.B.C. 2014, ch. 15, une loi de la
Colombie-Britannique. L’Office souscrit a 1’évaluation
effectuée par Trans Mountain selon laquelle la majorité
des franchissements de cours d’cau n’infligeront pas de
dommages sérieux au sens ou il faut I’entendre pour 1’ap-
plication de la Loi sur les péches, LR.C. (1985), ch. F-14
(rapport de 1’Office, page 189).

[571] Les St6:16 ont le droit, protégé par la Constitution
et confirmé par la Cour supréme du Canada, de pécher
dans le fleuve Fraser. Dans la partie de I’annexe au rap-
port sur les consultations de la Couronne consacrée aux
St6:16, le Canada constate que la construction du projet
et I’entretien courant en cours d’exploitation emporteront
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the St6:16’s freshwater fishing and marine fishing and
harvesting activities (St6:10 appendix, pages 26 and
27). This assessment flowed directly from the Board’s
conclusion that Project-related activities could result in
low-to-moderate magnitude effects on freshwater and
marine fish and fish habitat and the Board’s conclusion
that its conditions, if the Project was approved, would ei-
ther directly or indirectly avoid or reduce potential envi-
ronmental effects on fishing activities (St6:16 appendix,
pages 24 and 25).

[572] The second example relates to the ability of
Indigenous groups to use the lands, waters and resources
for traditional purposes. The Board found that this abil-
ity would be temporarily impacted by construction and
routine maintenance activities, and that some opportuni-
ties for certain activities, such as harvesting or access-
ing sites or areas of traditional land resource use, would
be temporarily interrupted. The Board was of the view
that these impacts would be short-term, as they would
be limited to brief periods during construction and rou-
tine maintenance, and that these effects would be largely
confined to the Project footprint for the pipeline, associ-
ated facilities and the on-shore portion of the Westridge
Marine Terminal site. The Board found these effects
would be reversible in the short to long term, and low
in magnitude (Board report, page 279). The Board also
found that:

*  Project-related pipeline, facility and Westridge
Marine Terminal construction and operation, and
marine shipping activities were likely to have
low-to-moderate magnitude environmental effects
on terrestrial, aquatic and marine species harvested
by Indigenous groups as a whole (Board report,
pages 204, 221 to 224 and 362);

*  Construction of the Westridge Marine Terminal,
the pipeline and associated facilities were likely
to cause short-term temporary disruptions to
Indigenous community members accessing

selon toute vraisemblance un effet, variant de faible a
modéré, sur les activités de péche en eau douce et en mer
et de récolte de ce groupe (annexe consacrée aux Sto:10,
pages 26 et 27). Cette constatation découle directement
de la conclusion de 1’Office selon laquelle les activités
associées au projet sont susceptibles d’entrainer des
effets d’une ampleur variant de faible a modérée sur la
péche en eau douce et en mer et I’habitat du poisson et
de la conclusion selon laquelle, si le projet est approuvé,
les conditions imposées par 1’Office permettraient d’évi-
ter ou de réduire directement ou indirectement les effets
environnements potentiels sur les activités de péche (an-
nexe consacrée aux Sto:10, pages 24 et 25).

[572] Le deuxiéme exemple concerne la faculté pour
les groupes autochtones d’utiliser les terres, I’eau et les
ressources a des fins traditionnelles. Selon 1’Office, la
construction et les activités d’entretien courant nuiront
temporairement a ces fins, et la pratique de certaines
activités, comme la récolte et I’accés a des régions ou il
y a usage des terres et des ressources a des fins tradition-
nelles, sera interrompue temporairement. De ’avis de
I’Office, ces effets seront de courte durée, car ils seront
limités a de bréves périodes pendant la construction et
I’entretien courant, et seront confinés a 1I’empreinte du
projet du pipeline, aux installations connexes et a la par-
tie terrestre du site du terminal maritime Westridge. Ces
effets seront réversibles a court ou a long terme et de
faible ampleur (rapport de I’Office, page 289). En outre,
selon I’Office :

* la construction et I’exploitation du pipeline, des
installations et du terminal maritime Westridge
associés au projet ainsi que le transport maritime
sont susceptibles d’avoir des effets environne-
mentaux variant de faible a modérés sur les es-
péces terrestres, aquatiques et marines récoltées
par les groupes autochtones dans leur ensemble
(rapport de I’Office, pages 209, 227 a 230 et 365);

* la construction du terminal maritime Westridge,
du pipeline et des installations connexes sont sus-
ceptibles de causer une interruption temporaire
de 1’accés par les membres des communautés
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traditional hunting, trapping and plant gathering
sites (Board report, page 279); and,

e Project-related marine shipping activities were
likely to cause temporary disruptions to activ-
ities or access to sites during the period of time
Project-related tankers were in transit (Board re-
port, page 362).

[573] Based on these findings, Canada concluded that the
impact of Project construction and operation and Project-
related marine shipping activities on Tsleil-Waututh’s and
Squamish’s hunting, trapping and plant gathering activ-
ity would be negligible-to-minor. The Project’s impact
on these activities was assessed to be minor for the St6:16
and SSN, and minor-to-moderate for Coldwater and
Upper Nicola.

[574] The critical importance of the Board’s findings to
the Indigenous applicants mandated meaningful dialogue
about those findings. I now turn to consider Canada’s
execution of Phase III of the consultation process, com-
mencing with the mandate of the Crown consultation
team.

(i1) The implementation of the mandate of the
Crown consultation team

[575] While Canada submits that the members of the
Crown consultation team were not mere note-takers, the
preponderance of the evidence is to the effect that the
members of the Crown consultation team acted on the
basis that, for the most part, their role was that of note-
takers who were to accurately report the concerns of the
Indigenous applicants to the decision makers.

[576] My review of the evidence begins with the ex-
planation of the team’s mandate found in the Crown
Consultation Report. I then move to the evidence of the
interactions between the Crown consultation team and the
Indigenous applicants during the consultation process.

[577] First, a word of explanation about the source of
the evidence cited below. Unless otherwise noted, the

autochtones aux lieux traditionnels de chasse,
de piégeage et de cucillette (rapport de 1’Office,
page 289);

e le transport maritime connexe au projet est sus-
ceptible de perturber temporairement les activités
ou I’accés aux sites pendant la période pendant la-
quelle les navires-citernes du projet sont en transit
(rapport de I’Office, page 374).

[573] A la lumiére de ces conclusions, le Canada est
d’avis que la construction et 1’exploitation du projet et
le transport maritime connexe au projet auront des ef-
fets négligeables a mineurs sur les activités de chasse,
de piégeage et de cueillette des Tsleil-Waututh et des
Squamish, des effets mineurs dans le cas des St6:10 et
des SSN, ainsi que des effets mineurs a modérés dans le
cas des Coldwater et des Upper Nicola.

[574] L’importance cruciale des conclusions de 1’Office
pour les demandeurs autochtones commandait un véri-
table dialogue portant sur celles-ci. Passons a 1’étape 111
du processus de consultation, a commencer par le man-
dat de I’équipe des consultations avec la Couronne.

(i1) L’exécution par I’équipe des consultations
avec la Couronne de son mandat

[575] Sile Canada soutient que le mandat des membres
de I’équipe des consultations avec la Couronne ne se
résumait pas a prendre des notes, la prépondérance de la
preuve indique qu’ils se sont comportés comme si leur
role, en grande partie, consistait a consigner fidélement
les préoccupations des demandeurs autochtones et a les
transmettre aux décideurs.

[576] L’analyse porte en premier lieu sur 1I’explication
du mandat de I’équipe qui figure dans le rapport sur les
consultations de la Couronne, puis aborde la preuve rela-
tive aux rapports entre 1’équipe des consultations avec
la Couronne et les demandeurs autochtones pendant le
processus de consultation.

[577] Commengons par offrir une explication sur la
source des ¢léments de preuve qui suivent. A moins
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evidence comes from meeting notes prepared by Canada.
It was Canada’s practice to prepare meeting notes fol-
lowing each consultation meeting, to send the draft notes
to the affected Indigenous group for comment, and then
to revise the notes based on the comments received be-
fore distributing a final version. The parties did not take
issue with the accuracy of meeting notes. As shown
below, where there was any disagreement on what had
been said, the minutes set out each party’s view of what
had been said.

a. The Crown Consultation Report

[578] Section 3.3.4 of the Crown Consultation Report
dealt with Phase III of the consultation process. Under
the subheading “Post-NEB Hearing Phase Consultation”
the report stated [at page 45]:

.... The mandate of the Crown consultation team was to
listen, understand, engage and report to senior officials,
Aboriginal group perspectives. The Minister of Natural
Resources and other Ministers were provided a summary
of these meetings.

b. The experience of Tsleil-Waututh

[579] At a meeting held on April 5, 2016, Erin
O’Gorman of Natural Resources Canada “highlighted
her mandate to listen and understand [Tsleil-Waututh’s]
perspective on how consultations should be structured,
and move this information for decision. No mandate to
defend the current approach.”

[580] In the course of the introductions and opening re-
marks at a meeting held September 15, 2016, “Canada
stressed that the Crown’s ultimate goal is to understand
the position and concerns of the [Tsleil-Waututh] on the
proposed Trans Mountain Expansion project”.

[581] At a meeting held on October 20, 2016, Canada’s
representatives advised that “[o]ur intention is to provide

d’indication contraire, la preuve provient de procés-
verbaux dressés par le Canada. Ce dernier avait pour
pratique, aprés chaque séance de consultation, d’en
dresser le proces-verbal, d’en envoyer une €bauche au
groupe autochtone pour commentaires, puis de révi-
ser le procés-verbal a la lumiére de ces commentaires
avant d’en transmettre une copie finale. Les parties ne
contestent pas I’exactitude des procés-verbaux. Comme
nous le verrons, en cas de désaccord sur la teneur des
propos, le procés-verbal présente la version respective
des échanges.

a. Le rapport sur les consultations de la
Couronne

[578] La section 3.3.4 du rapport sur les consultations
de la Couronne traite du processus de consultation de
1”étape II1. Sous la rubrique [TRADUCTION] « consultations
postérieures a I’audience de 1’Office », le rapport indique
ce qui suit [a la page 45] :

[TrRaDUCTION] [...] [L]e mandat de 1’équipe des consulta-
tions par la Couronne consiste a écouter, a comprendre,
a examiner et a transmettre aux représentants principaux
les perspectives des groupes autochtones. Le ministre des
Ressources naturelles et d’autres ministres recoivent un
résumé des rencontres.

b. L’expérience des Tsleil-Waututh

[579] Lors d’une séance qui s’est tenue le 5 avril 2016,
Erin O’Gorman de Ressources naturelles Canada [TRA-
DUCTION] « souligne son mandat, qui consiste a écouter et
a saisir le point de vue [des Tsleil-Waututh] sur la struc-
ture des consultations et a transmettre cette information
en vue d’une décision. Aucun mandat ne permet de dé-
fendre la démarche actuelle ».

[580] Pendant les présentations et les remarques préli-
minaires a la séance du 15 septembre 2016, « le Canada
souligne que I’objet ultime de la Couronne consiste a
comprendre la position et les préoccupations [des Tsleil-
Waututh] sur le projet d’expansion du réseau de Trans
Mountain ».

[581] Lors d’une réunion tenue le 20 octobre 2016,
les représentants du Canada affirment en ces termes
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a report to cabinet and include all first Nations consulted,
we are open to having [Tsleil-Waututh] input review and
representation in that report, together with mitigation
and accommodation measures.” In response, a repre-
sentative of Tsleil-Waututh “indicated he did not want
consultations and a report of concerns to [Governor in
Council]: that has occurred and does not work”. The re-
sponse of the federal representatives to this was that “it
was sufficient to convey information to the [Governor in
Council] depending on how it’s done”.

c. The experience of Squamish

[582] On October 6, 2016, the Major Projects
Management Office and the British Columbia
Environmental Assessment Office jointly wrote to
Squamish in response to a letter from Squamish set-
ting out its views on the outstanding deficiencies in
the Board review process and requesting a review of
the consultation approach the Crown was taking to in-
form forthcoming federal and provincial decisions in
respect of the Project. Under the heading “Procedural
Concerns” Squamish was advised:

The Crown Consultation Team’s objective has always
been to work with Squamish and other Aboriginal groups

[TRADUCTION] : « nous avons I’intention de fournir un
rapport au Cabinet et d’inclure toutes les Premicres
Nations consultées, [et] sommes ouverts a I’idée que [les
Tsleil-Waututh] incluent dans ce rapport leurs commen-
taires et observations ainsi que des mesures d’atténua-
tion et d’accommodement ». En réponse, un représentant
de ce groupe indique [TRADUCTION] « qu’il ne veut pas
de consultations et un rapport des préoccupations au
[gouverneur en conseil] : ce qui s’est déja produit, en
vain ». Ce a quoi le représentant fédéral répond : [TRA-
pucTioN] « il suffit de transmettre 1’information au [gou-
verneur en conseil], selon la maniére dont ¢’est fait ».

c. L’expérience des Squamish

[582] Le 16 octobre 2016, le Bureau de gestion des
grands projets et le Bureau de I’évaluation environne-
mentale de la Colombie-Britannique répondent ensemble
a une lettre dans laquelle les Squamish présentent leur
avis sur les lacunes qui subsistent dans le processus
d’examen par I’Office et sollicitent I’examen de la
démarche de consultations adoptée par la Couronne en
vue d’éclairer les décisions fédérales et provinciales a
propos du projet. Ils écrivent, sous la rubrique [TRADUC-
TION] « Préoccupations quant a la procédure » :

[TraDUCTION] L’objectif de I’équipe des consultations
avec la Couronne a toujours été de collaborer avec les

to put forward the best information possible to decision

Squamish et d’autres groupes autochtones pour présenter

makers within the available regulatory timeframe, via this
Consultation and Accommodation Report. Comments
and input provided by Squamish will help the Crown
Consultation Team to accurately convey Squamish’s in-
terests, concerns, and any specific proposals.

The Crown is now focused on validating the key substan-

les meilleurs renseignements possibles aux décideurs dans
le cadre du régime Iégislatif actuel, par le truchement du
rapport sur les consultations et les mesures d’accommo-
dement. Les commentaires et les renseignements fournis
par les Squamish aideront 1’équipe des consultations avec
la Couronne a transmettre fidélement les intéréts, les pré-
occupations et les propositions précises des Squamish.

La Couronne s’attache maintenant a valider les prin-

tive concerns of Squamish, and has requested feedback on
an initial draft report so that the Crown can include draft
conclusions in a subsequent revision that will include the
Crown’s assessment of the seriousness of potential im-
pacts from the Project on Aboriginal Interests, specific to
each Aboriginal group.

cipales préoccupations de fond des Squamish. Elle a
demandé des commentaires sur la premiére ébauche
du rapport pour qu’elle puisse inclure une ébauche des
conclusions dans une prochaine version qui présentera
les résultats de son évaluation de la gravité des effets po-
tentiels du projet sur les intéréts autochtones, et ce pour
chaque groupe.
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At this stage in the process, following a four month ex-
tension of the federal legislated time limit, for a decision
on the Project (required by December 19, 2016), we
continue to want to ensure that Squamish’s substantive

A P’heure actuelle, aprés la prorogation, de quatre mois,
du délai 1égal fédéral applicable a la décision sur le pro-
jet (qui doit étre prise au plus tard le 19 décembre 2016),
nous voulons rassurer les Squamish que leurs préoccupa-

concerns with respect to the Project, [Board] report (in-
cluding recommended terms and conditions), and related
proposals for mitigation or accommodation are accurately
and comprehensively documented in the Consultation and
Accommodation Report. [Underlining added.]

[583] At the only consultation meeting held with
Squamish, Canada’s consultation lead referenced the
ethics the team abided by during each meeting with
Indigenous groups: “honesty, truth, pursuing the rightful
path and ensuring that accurate and objective, represen-
tative information is put before decision-makers”.

[584] He later reiterated that “[i]t is the Crown’s duty
to ensure that accurate information on these outstanding
issues is provided to decision-makers, including how
Squamish perceives the project and any outstanding
issues”.

d. The experience of Coldwater

[585] At a meeting held with Coldwater on March 31,
2016, prior to the start of Phase 111, the head of the Crown
consultation team explained that:

... the work of the Crown consultation team, to develop
a draft report that helps document the potential impacts
of the project on [Coldwater] rights and interests, will be
the vehicle through which the Crown documents poten-
tially outstanding issues and accommodation proposals. It
may appear as though the Crown is relying solely on the
[Board] process, however it is not. It is leading its own
consultation activities and will be overlaying a separate
analytical framework (i.e. the impacts-on-rights lens).

[586] At a meeting on May 4, 2016, discussing, among
other things, the effect of the Project on Coldwater’s aqui-
fer the Crown consultation team advised:

tions de fond relatives au projet, au rapport [de 1’Office]
(y compris les conditions recommandées) et les proposi-
tions connexes de mesures d’atténuation ou d’accommo-
dement sont consignées de maniére fidéle et exhaustive
dans le rapport sur les consultations et les mesures d’ac-
commodement. [Non souligné dans 1’original.]

[583] Lors de la seule réunion de consultation a laquelle
les Squamish ont participé, le dirigeant de 1’équipe des
consultations décrit ainsi les principes d’éthique suivis
par I’équipe dans le cadre des réunions avec les groupes
autochtones : [TRADUCTION] « honnéteté, vérité, suivre
le droit chemin et veiller a ce que des renseignements
exacts, objectifs et représentatifs soient présentés aux
décideurs ».

[584] 1l réitére le message en ces termes [TRADUC-
TION] : « [i]l incombe a la Couronne de veiller a ce que
des renseignements exacts soient transmis aux décideurs
a propos de ces questions qui subsistent, dont la percep-
tion des Squamish au sujet du projet ».

d. L’expérience des Coldwater

[585] Lors d’une réunion tenue le 31 mars 2016, a la-
quelle les Coldwater avaient été conviés avant le début
de I’étape 111, le dirigeant de I’équipe des consultations
avec la Couronne explique :

[TraDUCTION] [...] les travaux de 1’équipe des consul-
tations avec la Couronne, qui consistent a rédiger une
¢bauche de rapport qui consigne les effets potentiels du
projet sur les droits et intéréts [des Coldwater], consti-
tueront le vecteur permettant a la Couronne de consigner
les questions susceptibles de subsister et les proposi-
tions en matiére d’accommodement. Il peut sembler que
la Couronne s’en remet seulement au processus [de
I’Office], mais ce n’est pas le cas. Elle méne ses propres
activités de consultation et appliquera aussi un cadre
d’analyse distinct (celui de I’effet sur les droits).

[586] A une réunion qui a eu lieu le 4 mai 2016, Iéquipe
des consultations avec la Couronne indique notamment, a
propos de I’effet du projet sur I’aquifére des Coldwater :
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For specifics such as detailed routing, it is the [Board]
which decides those. The responsibility that the Crown
consultation team has is to make sure these issues are re-

[TrRADUCTION] Quant aux précisions comme le tracé dé-
taillé, c’est [I’Office] qui décide. La responsabilité dont
a été investie 1’équipe des consultations avec la Couronne

flected in the Crown consultation report, so they can be

est de veiller a ce que ces questions soient consignées

considered by decision makers. [Underlining added.]

After Coldwater expressed its strong preference for the
West Alternative Canada’s representatives responded
that:

[t]his issue is one which is very detailed, and will need to
be recorded carefully and accurately in the Crown con-

dans le rapport sur les consultations de la Couronne, de
sorte que les décideurs puissent les examiner. [Non souli-
gné dans I’original.]

Les Coldwater ayant exprimé leur forte préférence pour
I’option ouest, les représentants du Canada répondent en
ces termes :

[TrRaDpUCTION] [1]] s’agit d’une question trés détaillée, qui
devra étre consignée soigneusement et fidélement dans le

sultation Report. The Crown consultation report can high-

rapport sur les consultations de la Couronne. Ce dernier

light that project routing is a central issue for Coldwater.
[Underlining added.]

[587] Ata consultation meeting held on October 7, 2016,
again in the context of discussions about Coldwater’s
aquifer, one of Canada’s representatives:

... acknowledged that the aquifer hasn’t been fully ex-
plored, but explained that the [Board] process has anal-
ysed the Project and that the Crown will not be taking
an independent analysis beyond that. This is because the
[Board] is a quasi-judicial tribunal with significant techni-
cal expertise. The Crown (federally and provincially) will
not undertake an independent analysis of potential cor-
ridor routes. That said, the Crown will take Coldwater’s
concerns back to decision makers.

Coldwater asked what the point of consultation was if all

peut souligner le fait que le tracé du projet constitue une
question cruciale pour les Coldwater. [Non souligné dans
’original.]

[587] L'un des représentants du Canada a la consulta-

tion du 7 octobre 2016, au sujet des discussions concer-
nant I’aquifére des Coldwater :

[TrRADUCTION] [...] reconnait que 1’aquifére n’a pas été
exploré de maniére exhaustive, mais explique que le pro-
cessus [de I’Office] a analysé le projet et que la Couronne
ne va pas examiner d’autres analyses indépendantes.
C’est que [1’Office] est un tribunal quasi judiciaire dispo-
sant d’une importante expertise technique. La Couronne
(fédérale et provinciale) ne va pas entreprendre une
analyse indépendante de tracés possibles. Cela dit, la
Couronne transmettra les préoccupations des Coldwater
aux décideurs.

[..]

Les Coldwater demandent a quoi riment les consultations

that was coming from the Crown was a summary report to

si la Couronne ne fait rien d’autre que remettre un rapport

the [Governor in Council]. [Underlining added.]

[588] In the later stages of the meeting during a discus-
sion headed “Overview of Decision Making”, Coldwater
stated that based on the discussion with the Crown
to date it did not seem likely that there would be a re-
analysis of the West Alternative or any of the additional
analysis Coldwater had asked for. Canada’s representa-
tives responded that:

[The Crown’s] position is that the detailed route hearing
process and Condition 39 provide avenues to consider

sommaire au [gouverneur en conseil]. [Non souligné dans
I’original.]

[588] Plus tard pendant la séance, durant une discussion
intitulée [TRADUCTION] « Apergu de la prise de décision »,
les Coldwater soutiennent, sur le fondement des discus-
sions tenues avec la Couronne a ce jour, qu’ils doutent
qu’il y aura une nouvelle analyse de 1’option ouest ou
d’autres éléments, comme ils ’avaient demandé. Les
représentants du Canada répondent :

[TrRaDUCTION] [La Couronne] estime que le processus d’au-
dience sur le tracé détaillé et la condition 39 offrent des
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alternative routes, however the Crown is not currently
considering alternative routes because the [Board] con-
cluded that the applied for pipeline corridor is satisfactory.
The Crown will ensure that Coldwater’s concerns about

the route are provided to the Cabinet, it will then be up

avenues permettant d’examiner d’autres tracés. Cependant,
la Couronne n’examine pas d’autres tracés a 1’heure ac-
tuelle, car [I’Office] a conclu que le couloir indiqué dans la
demande est satisfaisant. La Couronne veillera a ce que les

préoccupations des Coldwater sur le tracé soient transmises

to Cabinet to decide if those concerns warrant reconsider-

au Cabinet, qui décidera si elles justifient le réexamen du

ation of the current route. [Underlining added.]

e. The experience of Sto:10

tracé actuel. [Non souligné dans I’original.]

e. L’expérience des Sto:10

[589] An email sent from the Major Projects Management ~ [589] Selon un courriel envoyé par le Bureau de gestion
Office following an April 13, 2016, consultation meeting  des grands projets a I’issue d’une séance de consultation
advised that: tenue le 13 avril 2016 :

The Crown consultation team for [the Trans Mountain ex-
pansion] and the forthcoming Ministerial Representative
(or Panel) will hear views on the project and whether there

are any outstanding issues not addressed in the [Board’s]

final report and conditions or [Environment Canada’s]
assessment of upstream greenhouse gas emissions. This
will provide another avenue for participants to provide
their views on the upstream [greenhouse gas] assessment
for [Trans Mountain expansion]. Any comments will be

received and given consideration by the Government of

Canada. [Underlining added.]

[TrRADUCTION] L’ équipe des consultations avec la Couronne
[pour le projet d’expansion de Trans Mountain] et le
représentant ministériel qui sera annoncé bient6t (ou la
formation) prendront connaissance des opinions sur le

projet et des questions susceptibles de subsister aprés la

parution du rapport et des conditions finaux [de I’Office]
ou de I’évaluation [par Environnement Canada] des émis-
sions de gaz a effet de serre en amont. Les participants
disposeront ainsi d’une autre avenue leur permettant d’ex-
primer leur avis sur 1’évaluation [des émissions de gaz a
effet de serre] en amont [du projet d’expansion de Trans
Mountain]. Tous les commentaires seront consignés et

examinés par le gouvernement du Canada. [Non souligné
dans I’original.]
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[590] On May 12, 2016, the St6:10 wrote to the Minister ~ [590] Le 12 mai 2016, les St6:16 écrivent au ministre

of Natural Resources, the Honourable James Carr. It  des Ressources naturelles, 1’honorable James Carr au

wrote about the Crown Consultation Report that: sujet du rapport sur les consultations de la Couronne en
ces termes :

... we understood [Canada’s representative] Mr. Neil to
say that the federal decision-maker will be the Governor-
in-Council and that [Natural Resources Canada], further
to this Crown consultation, will not make recommenda-
tions with respect to this project. Instead, its report to the

Governor-in-Council will be a summary of what it heard

during its consultations with aboriginal peoples with

[TraDUCTION] [...] si nous avons bien compris, M. Neil
[le représentant du Canada] affirme que le décideur fé-
déral sera le gouverneur en conseil et que [Ressources
naturelles Canada], a I’issue des présentes consultations
avec la Couronne, ne présentera aucune recommandation
a propos du projet. Nous comprenons au contraire que,

dans son rapport au gouverneur en conseil, il résumera

some commentary. We further understood Mr. Whiteside
[another federal representative] to say that the Governor-
in-Council cannot, based on Crown consultations, add or
make changes to the Terms and Conditions of the project
as set out by the [Board]. If we have misunderstood these
representations, we would appreciate being informed in
writing. If we have not misunderstood these representa-
tions, we believe that [Natural Resources Canada] is mis-
interpreting its constitutional obligations and the authority
of federal decision-makers. [Underlining added.]

ce qu’il aura entendu pendant les consultations tenues

avec les Peuples autochtones et présentera quelques com-
mentaires. Nous comprenons aussi que M. Whiteside [un
autre représentant fédéral] aurait dit que le gouverneur en
conseil ne peut, sur le fondement des consultations par
la Couronne, modifier les conditions du projet établies
par [I’Office] ou en ajouter. Si nous avons mal compris,
nous vous saurions gré de bien vouloir nous en informer
par écrit. Si nous avons bien compris, nous estimons
que [Ressources naturelles Canada] a mal interprété ses
obligations constitutionnelles et le pouvoir des décideurs
fédéraux. [Non souligné dans 1’original. ]
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[591] The St6:16 went on to observe that “[a] high level
of consultation means more than simply gathering infor-
mation on aboriginal interests, cross checking those with
the Terms and Conditions of the project and reporting
those findings to the federal decision-maker”. And that
“[a] simple ‘what we heard’ report is inadequate to this
task and the Governor-in-Council must be aware of its
obligation to either reject or make changes to the project
to protect and preserve the aboriginal rights, title and in-
terests of the St6:16 Collective”.

[592] The Minister responded on July 15, 2016. The
Minister agreed that addressing concerns required more
than gathering and reporting information from consul-
tation sessions and advised that if the St6:16 Collective
identified concerns that had not been fully addressed by
the Board’s terms and conditions consultation would “in-
clude efforts to preserve the Aboriginal rights in ques-
tion.” The Minister encouraged the St6:16 Collective “to
work with the Crown consultation team so that the St6:16
Collective’s interests are fully understood and articulated

[591] Les St6:106 ajoutent : [TRADUCTION] « des consul-
tations approfondies ne se résument pas a recueillir des
renseignements sur les intéréts autochtones, a compa-
rer ceux-ci aux conditions du projet et a transmettre ces
conclusions au décideur fédéral ». Ils affirment égale-
ment : [TRADUCTION] « [une] simple relation de propos ne
suffit pas dans ce cas, et le gouverneur en conseil doit
étre conscient de son obligation de rejeter le projet ou d’y
apporter des modifications visant a protéger les droits,
titres et intéréts ancestraux du Collectif St6:10 ».

[592] Le ministre répond le 15 juillet 2016. Il convient
que répondre aux préoccupations ne se résume pas a
recueillir et a consigner des renseignements issus des
séances de consultation. Il affirme que si le Collectif
St6:16 a des préoccupations subsistant aprés les condi-
tions imposées par 1’Office, les consultations incluront
des [TRADUCTION] « efforts visant a préserver les droits an-
cestraux en question ». Le ministre encourage le Collectif
St6:16 [TRADUCTION] « a collaborer avec 1’équipe des
consultations avec la Couronne de sorte que les intéréts

in the Crown Consultation and Accommodation Report”

du Collectif St6:16 soient bien compris et énoncés dans

(underlining added). The Minister added that “[a]ny
accommodation measures or proposals raised during
Crown consultations will be included in this report and
will inform the Government’s decision on [the Project]”.

f.  The experience of Upper Nicola

[593] At a meeting held on March 31, 2016, after Chief
McLeod expressed his desire for Upper Nicola’s “inten-
tions to be heard by decision makers, and asked that all
of the information shared today be relayed to Minister
Carr”, Canada’s representatives responded that “senior
decision makers are very involved in this project and
the Crown consultation team would be relaying the out-
comes and the meeting records from the meeting today
up the line”. Canada’s Crown consultation lead noted that
“wherever possible he would like to integrate some of the
Indigenous words Chief McLeod spoke about into the
Crown consultation report as a mechanism to relay the
important messages which the Chief is talking about”.

le rapport sur les consultations et les mesures d’accom-
modement » (non souligné dans 1’original). Le ministre
ajoute que [TRADUCTION] « [tJoute mesure d’accommode-
ment ou proposition soulevée au cours des consultations
avec la Couronne figurera au rapport et éclairera la déci-
sion du gouvernement sur [le projet] ».

f.  L’expérience des Upper Nicola

[593] Lors d’une séance tenue le 31 mars 2016, le chef
McLeod affirme vouloir que [TRADUCTION] « les intentions
[des Upper Nicola] soient entendues par les décideurs et
demande que tous les renseignements communiqués au-
jourd’hui soient relayés au ministre Carr ». Ce a quoi les
représentants du Canada répondent : [TRADUCTION] « les
décideurs haut placés sont trés actifs dans ce dossier, et
I’équipe des consultations avec la Couronne transmet-
tra les conclusions et les procés-verbaux de la réunion
d’aujourd’hui aux échelons supérieurs ». Le dirigeant de
I’équipe des consultations avec la Couronne fait remar-
quer [TRADUCTION] « dans la mesure du possible, il aime-
rait intégrer certains propos tenus par le chef McLeod
en langue autochtone au rapport sur les consultations de
la Couronne pour relayer les messages importants de ce
dernier ».
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[594] At a meeting on May 3, 2016, immediately prior
to the release of the Board’s report and recommenda-
tions, Canada’s consultation lead “reiterated the current
mandate for the Crown consultation team, which is to lis-
ten, learn, understand, and to report up to senior decision

[594] A une séance tenue le 3 mai 2016, juste avant
la publication du rapport de I’Office et de ses recom-
mandations, le dirigeant de 1’équipe des consultations
[TRADUCTION] « réitére le mandat actuel de 1’équipe des
consultations avec la Couronne, qui consiste a écouter, a

makers” (underlining added). Upper Nicola’s legal coun-
sel responded that “the old consultation paradigm, where
the Crown’s officials meets with Aboriginal groups to
hear from them their perspectives and then to report this
information to decision makers, is no longer valid”.

[595] Towards the end of the meeting, in response to a
question about a recent media story which claimed that
the Prime Minister had instructed his staff to develop a
strategy for approving Trans Mountain, a senior advisor
to Indigenous and Northern Affairs Canada advised that
he had “received no instructions from his department
that would change his obligation as a public servant to
ensure that he does all he can to remain objective and
impartial and to ensure that the views of Aboriginal
groups are appropriately and accurately relayed to deci-

apprendre, & comprendre et a faire rapport aux décideurs
haut placés » (non souligné dans ’original). L’avocat des
Upper Nicola répond que [TRADUCTION] « I’ancien para-
digme relatif a la consultation, dans le cadre duquel les
représentants de la Couronne rencontrent les groupes au-
tochtones pour écouter leurs perspectives et transmettre
les renseignements aux décideurs, ne tient plus ».

[595] Vers la fin de la séance, en réponse a une question
sur un article récent prétendant que le premier ministre
a ordonné 1’¢élaboration d’une stratégie visant 1’appro-
bation du projet Trans Mountain, un conseiller principal
d’Affaires autochtones et du Nord Canada indique qu’il
n’a [TRADUCTION] « regu du Ministére aucune instruc-
tion modifiant son obligation en tant que fonctionnaire
de faire tout en son possible pour demeurer objectif et
impartial et veiller a ce que les perspectives des groupes
autochtones sont relayées convenablement et fidéle-

sion makers”. The Crown consultation lead added that
the “Crown consultation team has no view on the proj-
ect. Its job is to support decision makers with accurate
information” (underlining added).

g. The experience of SSN

[596] In an email of July 7, 2015, sent prior to the re-
lease of the Board’s draft conditions, SSN was advised by
the Major Projects Management Office that the Federal
“Crown’s consultation will focus on an exchange of infor-
mation and dialogue on two key documents”, the Board’s
draft conditions and the draft Crown Consultation Report.
With respect to the Crown Consultation Report, the email
advised that the focus would be to determine “whether the
Crown has adequately described the Aboriginal group’s
participation in the process, the substantive issues they
have raised and the status of those issues (including

ment aux décideurs ». Le dirigeant de 1’équipe ajoute
que [TrRaDUCTION] « 1’équipe des consultations avec la
Couronne n’a aucune opinion sur le projet. Son mandat
consiste a appuyer les décideurs en leur fournissant des
renseignements exacts » (non souligné dans 1’original).

g. L’expérience des SSN

[596] Par un courriel envoyé le 7 juillet 2015, avant la
communication des conditions proposées par 1’Office,
les SSN sont informés par le Burecau de gestion des
grands projets que [TRADUCTION] « les consultations de
la Couronne [fédérale] porteront sur 1’échange de ren-
seignements et le dialogue sur deux principaux docu-
ments », soit les conditions proposées par 1’Office et
I’ébauche du rapport sur les consultations de la Couronne.
Quant a ce dernier, le courriel indique que I’objet sera de
décider [TRaDUCTION] « si la Couronne a bien décrit la
participation des groupes autochtones au processus, les

Aboriginal groups’ views on any outstanding concerns

questions de fond soulevées et leur traitement (dont 1’opi-

and residual issues arising from Phase III)” (underlining
added).

nion des groupes autochtones sur les préoccupations qui
subsistent, s’il en est, et les autres questions découlant de
I’étape III) » (non souligné dans I’original).
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[597] In a later email of June 17, 2016, SSN were in-
formed that:

The objective of the Crown consultation team moving
forward is to consult collaboratively in an effort to reach
consensus on outstanding issues and related impacts on
constitutionally protected Aboriginal and treaty rights, as
well as options for accommodating any impacts on rights
that may need to be considered as part of the decision-
making process. The status of these discussions will be
documented in a Consultation and Accommodation
Report that will help inform future decisions on the pro-
posed project and any accompanying rationale for the
government’s decisions. [Underlining added.]

h. Conclusion on the mandate of the Crown
consultation team

[598] As this review of the evidence shows, members
of the Crown consultation team advised the Indigenous
applicants on a number of occasions throughout the con-
sultation process that they were there to listen and to
understand the applicants’ concerns, to record those con-
cerns accurately in the Crown Consultation Report, and
to pass the report to the Governor in Council. The meet-
ing notes show the Crown consultation team acted in ac-
cordance with this role when discussing the Project, its
impact on the Indigenous applicants and their concerns
about the Project. The meeting notes show little or no
meaningful responses from the Crown consultation team
to the concerns of the Indigenous applicants. Instead, too
often Canada’s response was to acknowledge the con-
cerns and to provide assurance the concerns would be
communicated to the decision makers.

[599] As this Court explained in Gitxaala at para-
graph 279, Canada was required to engage, dialogue
and grapple with the concerns expressed to it in good
faith by the Indigenous groups impacted by the Project.
Meaningful dialogue required someone representing
Canada empowered to do more than take notes—some-
one able to respond meaningfully to the applicants’ con-
cerns at some point in time.

[597] Un courriel du 17 juin 2016 informe les SSN de
ce qui suit :

[TrRaDUCTION] L’équipe des consultations avec la Couronne
a pour objectif de procéder a la consultation de maniere
collaborative en vue d’atteindre un consensus sur les
questions qui subsistent et les incidences connexes sur
les droits ancestraux et issus de traités, qui sont protégés
par la Constitution, ainsi que de définir des options per-
mettant I’accommodement des incidences sur les droits
susceptibles d’étre examinés dans le cadre du proces-
sus décisionnel. L’état d’avancement de ces discussions
sera consigné dans un rapport sur les consultations et les
mesures d’accommodement qui permettra d’éclairer les
décisions futures sur le projet proposé et les justifica-
tions des décisions du gouvernement. [Non souligné dans
I’original.]

h. Conclusion sur le mandat de 1’équipe
des consultations avec la Couronne

[598] Comme le démontre la preuve qui précéde, les
membres de 1’équipe des consultations avec la Couronne
ont informé les demandeurs autochtones a plusieurs re-
prises pendant le processus de consultation qu’ils étaient
la pour écouter et comprendre les préoccupations des de-
mandeurs, pour consigner ces préoccupations de maniére
fideéle dans le rapport sur les consultations de la Couronne
et de transmettre le rapport au gouverneur en conseil. Les
procés-verbaux des réunions démontrent que 1’équipe
a respecté ce role dans les discussions du projet, de ses
incidences sur les demandeurs autochtones et de leurs
préoccupations. Les procés-verbaux ne démontrent guére
de véritable réponse de la part de I’équipe aux préoccu-
pations soulevées par les demandeurs autochtones, mais
réveélent trop souvent que la réponse du Canada consiste
a reconnaitre les préoccupations et a assurer aux auteurs
de ces derniéres qu’elles seraient communiquées aux
décideurs.

[599] Comme I’explique la Cour dans ’arrét Gitxaala
au paragraphe 279, le Canada est tenu d’engager un dia-
logue et de se pencher sur les préoccupations communi-
quées de bonne foi par les demandeurs autochtones sur
lesquels le projet aura des incidences. Un véritable dia-
logue nécessite la présence, pour représenter le Canada,
de quelqu’un qui est habilité a faire plus que prendre des
notes, quelqu’un qui peut véritablement répondre aux
préoccupations des demandeurs & un moment donné.
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[600] The exchanges with the applicants demonstrate
that this was missing from the consultation process. The
exchanges show little to facilitate consultation and show
how the Phase III consultation fell short of the mark.

[601] The consultation process fell short of the required
mark at least in part because the consultation team’s im-
plementation of its mandate precluded the meaningful,
two-way dialogue which was both promised by Canada
and required by the principles underpinning the duty to
consult.

(iii) Canada’s reluctance to depart from the
Board’s findings and recommended condi-
tions and genuinely engage the concerns of
the Indigenous applicants

[602] During Phase III each Indigenous applicant ex-
pressed concerns about the suitability of the Board’s
regulatory review and environmental assessment. These
concerns were summarized and reported in the appen-
dix to the Crown Consultation Report maintained for
each Indigenous applicant (Tsleil-Waututh appendix,
pages 7-8; Squamish appendix, page 4; Coldwater
appendix, pages 4-5; St6:16 appendix, pages 12-14;
Upper Nicola appendix, pages 5—6; SSN appendix,
page 4). These concerns related to both the Board’s
hearing process and its findings and recommended con-
ditions. The concerns expressed by the Indigenous ap-
plicants included:

*  The exclusion of Project-related shipping from the
definition of the “designated project” which was
to be assessed under the Canadian Environmental
Assessment Act, 2012.

e The inability to cross-examine Trans Mountain’s
witnesses, coupled with what were viewed to
be inadequate responses by Trans Mountain to
Information Requests.

[600] Les échanges avec les demandeurs démontrent
que le processus de consultation était dépourvu d’un
tel acteur et que peu d’efforts ont été consacrés a faci-
liter les consultations. Il ressort de ces échanges que les
consultations de 1’étape 111 se sont révélées insuffisantes.

[601] Le processus de consultation était insuffisant, en
partie parce que I’interprétation par 1’équipe des consul-
tations avec la Couronne de son mandat a fait obstacle
au véritable dialogue qu’avait promis le Canada et que
requierent les principes qui sous-tendent 1’obligation de
consulter.

(iii) La réticence du Canada a s’écarter des
conclusions de 1’Office et des conditions
qu’il recommande pour traiter véritable-
ment des préoccupations des demandeurs
autochtones

[602] Au cours de I’étape III, les demandeurs autoch-
tones ont tous exprimé des préoccupations a propos de
I’examen et de 1’évaluation environnementale effectués
par 1’Office sous le régime administratif. Ces préoccu-
pations sont résumées et consignées dans I’annexe du
rapport sur les consultations de la Couronne consacrée
a chaque demandeur autochtone (annexe concernant
les Tsleil-Waututh, pages 7 et 8; annexe concernant les
Squamish, page 4; annexe concernant les Coldwater,
pages 4 et 5; annexe concernant les Std:10, pages 12 a
14; annexe concernant les Upper Nicola, pages 5 et 6;
annexe concernant les SSN, page 4). Ces préoccupations
concernent le processus d’audience de I’Office ainsi que
ses conclusions et les conditions qu’il a recommandées
et visent notamment :

e DL’exclusion du transport maritime associé au pro-
jet de la définition de « projet désigné » faisant
I’objet de I’évaluation sous le régime de la Loi
canadienne sur l’évaluation environnementale
(2012).

e L’impossibilité de contre-interroger les témoins
de Trans Mountain ainsi que les réponses jugées
inadéquates de Trans Mountain aux demandes de
renseignements.
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e The Board’s recommended terms and conditions
were said to be deficient for a number of reasons,
including their lack of specificity and their failure
to impose additional conditions (for example, a
condition that sacred sites be protected).

*  The Board’s findings were generic, thus negatively
impacting Indigenous groups’ ability to assess the
potential impact of the Project on their title and
rights.

e The Board’s legislated timelines were extremely
restrictive and afforded insufficient time to review
the Project application and to participate mean-
ingfully in the review process.

e The Board hearing process was an inappropriate
forum for assessing impacts to Indigenous rights,
and the Board’s methods and conclusions regard-
ing the significance and duration of the Project’s
impacts on Indigenous rights were flawed.

[603] However, missing from both the Crown
Consultation Report and the individual appendices is any
substantive and meaningful response to these concerns.
Nor does a review of the correspondence exchanged
in Phase III disclose sufficient meaningful response to,
or dialogue about, the various concerns raised by the
Indigenous applicants. Indeed, a review of the record of
the consultation process discloses that Canada displayed
a closed-mindedness when concerns were expressed
about the Board’s report and was reluctant to depart
from the findings and recommendations of the Board.
With rare exceptions Canada did not dialogue meaning-
fully with the Indigenous applicants about their concerns
about the Board’s review. Instead, Canada’s represen-
tatives were focused on transmitting concerns of the
Indigenous applicants to the decision makers, and noth-
ing more. Canada was obliged to do more than passively
hear and receive the real concerns of the Indigenous
applicants.

[604] The evidence on this point comes largely from
Tsleil-Waututh and Coldwater.

*  Les conditions recommandées par 1’Office, ju-
gées lacunaires pour certaines raisons, dont leur
manque de précision, et incomplétes (par exemple
I’absence d’obligation de protéger les sites
sacrés).

* La nature générale des conclusions de I’Office,
qui nuit a la possibilité pour chaque groupe au-
tochtone de déterminer 1’effet potentiel du projet
sur son titre et ses droits.

e Les délais légaux extrémement restrictifs, qui
n’ont pas donné le temps de prendre connaissance
de la demande concernant le projet et de partici-
per véritablement a I’examen.

*  Le processus d’audience de I’Office, qui ne se pré-
tait pas a 1’évaluation des effets sur les droits des
peuples autochtones, et les méthodes et conclu-
sions de I’Office sur I’'importance et la durée des
effets du projet sur ces droits étaient viciés.

[603] Or, une véritable réponse au fond a ces préoc-
cupations brille par son absence dans le rapport sur les
consultations de la Couronne et les annexes particu-
lieres. Un examen de la correspondance échangée lors
de I’étape III ne révele pas plus de véritable réponse
suffisante aux préoccupations soulevées par les deman-
deurs autochtones ou de dialogue a ce sujet. En réalité,
il ressort du dossier relatif au processus de consultation
que le Canada s’est montré étroit d’esprit quant aux pré-
occupations exprimées sur le rapport de I’Office et réti-
cent a s’écarter des conclusions et recommandations de
ce dernier. Le Canada, a de rares exceptions prés, n’a pas
engagé de véritable dialogue avec les demandeurs au-
tochtones sur leurs préoccupations au sujet de 1’examen
par I’Office. Les représentants du Canada se sont plutot
attachés a transmettre ces préoccupations aux décideurs,
sans plus. L’obligation du Canada ne se résumait pas a
écouter passivement les réelles préoccupations des de-
mandeurs autochtones.

[604] La preuve a cet égard provient en grande partie
des Tsleil-Waututh et des Coldwater.
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[605] Ibegin with the evidence of the Director of Tsleil-
Waututh’s Treaty, Lands and Resources Department,
Ernie George. He affirmed that at a meeting held with
representatives of Canada on October 21, 2016, to dis-
cuss Tsleil-Waututh’s view that the Board’s process was
flawed such that the Governor in Council could not rely
on its report and recommendations:

81. Canada expressed that it was extremely reluctant to
discuss the fundamental flaws that [Tsleil-Waututh] al-

[605] Commencons par la preuve d’Ernie George, di-
recteur du département des traités, terres et ressources
des Tsleil-Waututh. Lors d’une réunion, tenue le 21 oc-
tobre 2016, a laquelle participent des représentants du
Canada pour discuter I’opinion des Tsleil-Waututh selon
laquelle le processus de 1’Office est a ce point vicié que
le gouverneur en conseil ne pouvait fonder sa décision
sur son rapport et ses recommandations, il tient les pro-
pos suivants :

[TraDUCTION] 81. Le Canada s’est dit extrémement réti-
cent a discuter des vices fondamentaux que [les Tsleil-

leged were present in relation to the [Board] process, and

Waututh] reprochent au processus de [I’Office], et méme

even prior to the meeting suggested that we might sim-

avant la réunion a laissé entendre qu’il faudrait peut-étre

ply need to “agree to disagree” on all of those issues. In_
our view Canada had already determined that it was not
willing to take any steps to address the issues that [Tsleil-

simplement « convenir de disconvenir » de toutes ces
questions. A notre avis, le Canada a déja décidé qu’il
n’est pas dispos¢ a prendre les mesures visant a régler

Waututh] identified and submitted constituted deficiencies

les problémes que [les Tsleil-Waututh] ont relevés et qui

in the [Board] process, despite having the power to do so
under CEAA and NEBA and itself stating that this was a
realistic option at its disposal. [Underlining added.]

[606] Mr. George was not cross-examined on his
affidavit.

[607] Canada’s reluctance was firmly expressed a
few days later at a meeting held on October 27, 2016.
Mr. George affirmed:

101. [Tsleil-Waututh] raised its concern that although the
[Board] reached similar conclusions as [Tsleil-Waututh]
that oil spills in Burrard Inlet would cause significant ad-
verse environmental effects, it disagreed with Drs. Gunton
and Broadbent’s conclusions as to the likelihood of spills
occurring. [Tsleil-Waututh] then asked Canada whether it
agreed with those conclusions. Canada was unable to re-
spond because it did not bring its risk experts to the meet-
ing. [Tsleil-Waututh] rearticulated its view that such risks
were far too high.

102. At this point, despite the critical importance of this
issue, Canada advised [Tsleil-Waututh] that it was un-
willing to revisit the [Board’s] conclusions and would

constituent a leurs yeux des lacunes viciant le processus
de [I’Office], et ce méme si la LCEE et la LONE 1’habi-
litent a prendre ces mesures et qu’il a lui-méme indiqué
qu’il s’agissait d’une option réaliste a sa disposition. [Non
souligné dans I’original.]

[606] M. George n’a pas été contre-interrogé a cet
égard.

[607] La réticence du Canada ressort clairement d’une
réunion tenue le 27 octobre 2016. Selon M. George :

[TrRaDUCTION] 101. Les [Tsleil-Waututh] expriment leur pré-
occupation selon laquelle [1’Office], méme s’il est arrivé
a des conclusions semblables a celles [des Tsleil-Waututh]
qu’un déversement de pétrole dans la baie Burrard cause-
rait des effets environnementaux négatifs et importants, il
ne souscrit pas a I’avis de MM. Gunton et Broadbent sur le
risque d’un déversement. Les [Tsleil-Waututh] demandent
au Canada s’il souscrit a ces conclusions. Le Canada ne
peut répondre, car il n’a pas convié ses experts en risque
a la réunion. [Les Tsleil-Waututh] réitérent leur avis selon
lequel les risques sont bien trop élevés.

102. Dans la conjoncture présente, malgré I’importance
critique de cette question, le Canada informe [les Tsleil-
Waututh] qu’il n’est pas disposé a remettre en question

instead wholly rely on the [Board’s] report on this issue.
We stated that we did not accept Canada’s position, that
further engagement on this subject was required, and that
we would be willing to bring our experts to a subsequent

les conclusions de [1I’Office] en la matiére et qu’il s’en
remettra entiérement au rapport de ce dernier. Nous affir-
mons ne pas étre tenus d’accepter la position du Canada,
qu’un dialogue accru est nécessaire et que nous sommes
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meeting to consider any new material or new technology
that Canada might identify. [Underlining added.]

[608] This evidence is consistent with the meeting notes
prepared by Canada which reflect that Canada’s rep-
resentatives “indicated that government would rely on
the [Board’s] report”. The notes then record that Tsleil-
Waututh’s representatives inquired “if the [Government
of Canada] was going to rely on the [Board’s] report,
there was an openness to discuss matters related to gaps
in the [Board’s] report and what had been ignored”. In re-
sponse, “Canada acknowledged [Tsleil-Waututh’s] views
on the [Board] process, and indicated that it could neither
agree or disagree: both [Tsleil-Waututh] and [Canada]
had been intervenors and neither could know how the
[Board] panel weighed information provided to it”.

[609] Coldwater provided similar evidence relating to
its efforts to consult with Canada about the Project’s im-
pacts on its aquifer at meetings held on May 4, 2016 and
October 7, 2016.

[610] On May 4, 2016, representatives of Coldwater ex-
pressed their view that the West Alternative was a much
better pipeline route that addressed issues the Board had
not addressed adequately. As set out above, Canada’s
representatives responded that for “specifics such as de-
tailed routing, it is the [Board] which decides those” and
added that “[t]he responsibility that the Crown consulta-
tion team has is to make sure these issues are reflected in
the Crown consultation report, so they can be considered
by decision makers”.

[611] Canada again expressed the view that the Board’s
findings were not to be revisited in the Crown consul-
tation process at the meeting of October 7, 2016. In re-
sponse to a question about the West Alternative, Canada’s
representatives advised that in the Phase III consulta-
tion process it was not for Canada to consider the West

disposés a convier nos experts a une prochaine réunion
pour qu’ils examinent les nouveaux ¢léments ou techno-
logies susceptibles d’étre soulevés par le Canada. [Non
souligné dans I’original.]

[608] Cette preuve cadre avec les proces-verbaux rédi-
gés par le Canada, selon lesquels les représentants du
Canada [TrRADUCTION] « indiquent que le gouvernement
s’en remettra au rapport de [1’Office] ». Suivant le proces-
verbal, les représentants des Tsleil-Waututh demandent
[TRADUCTION] « si, dans la mesure ot [le gouvernement du
Canada] va s’en remettre au rapport de 1’Office, il est pos-
sible de traiter des lacunes dans le rapport [de 1’Office] et
des questions passées sous silence », ce a quoi le Canada
répond : [TRADUCTION] « le Canada reconnait 1’opinion
[des Tsleil-Waututh] sur le processus de [I’Office] et
indique n’étre ni en accord, ni en désaccord : tan