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Monday, December 15, 2008


--- On commencing at 9:11 a.m. 


MR. KAISER:  The Board is sitting today in connection with an application by PowerStream Inc. and Barrie Hydro Distribution Inc. filed with the Board on October 16th, 2008, pursuant to Section 86(1) of the Ontario Energy Board Act, seeking leave to amalgamate PowerStream and Barrie Hydro.


Specifically, the applicant has applied for the following orders:  First, an order granting leave to amalgamate pursuant to Section 86 of the Act on terms that approve the applicant's proposal for net metering threshold, rate harmonization, and timing for rebasing; secondly, an order under Section 74 of the Act amending the distribution licence of PowerStream; thirdly, an order under Section 77(5) of the Act cancelling the Barrie Hydro licence ED-2002-0534; and fourthly and finally, an order deeming the net metering threshold for Mergeco to be 17,745 kilowatts, the Mergeco, of course, being the amalgamated company.


The Board issued a notice of application hearing in this matter on October 29th of this year, followed by a procedure order on November 19th.


May we have the appearances, please?

Appearances:


MS. LONG:  Good morning.  My name is Christine Long, and I am counsel for PowerStream Inc.  To my right is Mr. George Vegh, who is counsel for Barrie Hydro Distribution Inc.  The applicants have brought this application jointly.  Mr. Vegh will be doing the introductory opening statement, I will be doing a closing, and we will be presenting a witness panel that consists of members from both Barrie Hydro Distribution Inc. and PowerStream Inc.


And if I may just briefly introduce the Panel.  To the far right we have Ms. Barbara Gray from Barrie Hydro Distribution Inc., Ms. Paula Conboy from PowerStream Inc., and Mr. John Glicksman from PowerStream Inc.


MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.


MR. KAISER:  Mr. Shepherd.

MR. MacDONALD:  Blair MacDonald, Hydro One Networks. 


MR. KAISER:  Thank you.


MR. MacINTOSH:  Good morning, Mr. Chair, Panel Members.  David MacIntosh appearing for Energy Probe Research Foundation.


MR. KAISER:  Mr. MacIntosh.


MS. SEBALJ:  Good morning.  Kristi ​Sebalj, Board counsel, accompanied by Ted Antonopoulous and Gona Jaff.


MR. KAISER:  Thank you.


Mr. Vegh? 

Preliminary Matters:


MS. LONG:  If we might start with a preliminary matter.  We would like to make a clarification to the relief sought in this application.  And if I could direct your attention to, in our summary of the application, where we have asked for an order under Section 74 of the Act amending the distribution licence of PowerStream Inc. and also an order cancelling the distribution licence of Barrie Hydro Distribution Inc.



It has come to our attention that due to some administrative matters related to the IESO, it may be premature at this time to cancel the licence at the same time as Mergeco comes into existence, and it may be more prudent to continue to operate under the two licences until such time as those issues can be resolved.


So what we are proposing is that we not seek that relief today, but come back to the Board separately at that time when the administrative issues are dealt with and consolidate the licence at that time.


So in summary, that Mergeco would continue to operate under the Barrie Hydro Distribution Inc. licence and the PowerStream Inc. licence. 


MR. KAISER:  So you're suggesting we have two separate licences held by one company. 


MS. LONG:  That is correct.  We understand that there may be precedent for this in the Hamilton-St. Catharines amalgamation, which, for some time there were two distribution licences held until the IESO issues could be dealt with. 


MR. KAISER:  What decision is that?  What was that?  Was that the one last year? 


MS. SPOEL:  No, it was a few years ago. 


MR. KAISER:  All right.  Do you have any material on that precedent?  Do you have a copy of the decision you are relying on? 


MS. LONG:  I am sorry, we don't, Mr. Chair, but we could try and get that for you. 


MR. KAISER:  Mr. Shepherd, anything on this?


MR. SHEPHERD:  I guess I am a little bit taken by surprise.  The first I have heard of it is just now.  We asked questions about the -- in our interrogatories about why they were giving up their licence and how it would affect their rebasing proposal.  So I am not sure what to say about it.  If it is all right with the Board, I'd like to deal with it later, perhaps when I have had a chance to read this decision she's referring to.


MR. KAISER:  All right.  That's fine.


Mr. MacIntosh, do you have any comments with respect to the proposed amendment to the application?


MR. MacINTOSH:  No, sir. 


MR. KAISER:  All right.  Please proceed. 

Opening Statement by Mr. Vegh:


MR. VEGH:  Thank you, Mr. Chair.  Good morning, Mr. Kaiser, Mr. Vlahos, and Ms. Spoel.  I would like to thank the Board for the opportunity to make a brief opening statement.  I requested this opportunity because I thought it would be helpful to provide some context for the nature of the applicant's evidence in support of its application before presenting the witnesses for cross-examination.


Counsel, of course, both Ms. Long and counsel for the intervenors and the Board Staff, will address issues in their final submission relating to the finding of facts and the application of facts, so I will not be addressing any facts in my submissions or factual findings.  I will be just addressing the policy framework that the Board has established for reviewing MAADs proceedings.


And this case raises the interaction of two OEB policy initiatives in relation to distributor consolidation, and I wanted to address those initiatives in my opening statement.


The two are the decision of the Board in the combined MAADs proceeding and the report of the Board on rate-making associated with distributor consolidation.  The applicant filed a book of materials last week.  I don't know if you have a copy of that handy.  It is PowerStream Inc. and Barrie Hydro Distribution Inc. document brief for hearing.


MR. KAISER:  Yes, we have it.


MS. SEBALJ:  We will mark it as Exhibit J1.1. 


MR. VEGH:  Thank you.

EXHIBIT J1.1:  BOOK OF MATERIALS FILED BY THE APPLICANTS.


MR. VEGH:  And I will be taking the Panel to a couple of the documents in this, in J1.1.


So the two expressions of policy reflected in those two documents combined constitute a consistent and clear approach to the Board's approach to facilitating the rationalization of the distribution sector.


And the policy, just as a summary that is reflected in these documents, is that the Board will accommodate mergers freely negotiated between distributors by removing any regulatory impediments to consolidation, provided that the Board's objectives are not adversely affected.


So two specific barriers were removed in these policy statements.  The first is the one that arises when there is uncertainty as to how the Board would proceed, so regardless of the substance of the Board's policy, just providing some clarity upfront -- providing clarity upfront removes a barrier.


The second barrier is the potential clawback of any savings that are achieved by the merger for a fixed period of time.  And that becomes a barrier because if the utility is not given the opportunity to benefit from achieving savings from a merger, then it has no incentive to enter into the merger or to capture those savings or to try to achieve those savings, so again allowing the distributor a period up to five years to try to achieve some savings removes a barrier. 


I would like to now just turn briefly to the documents I have been referring to.  And I think the one to start with is at tab 2, and that is the decision of this Board in the combined MAADs application.  And this is where the general approach to removing barriers is most clearly stated in the no-harm test.


So at tab 2, if you could turn to page 6, where the Board addresses the relevance of the no-harm test.  And I am referring particularly to the last paragraph on the page, and going over to the next page.  And the paragraph reads:

"The Board believes that the no-harm test is the appropriate one.  It provides greater certainty and, most importantly in the context of share acquisition and amalgamation applications, it is a test that best lends itself to the objectives of the Board as set out in Section 1 of the Act.  The Board is of the view that its mandate in these matters is to consider whether the transaction that has been placed before it will have an adverse effect relative to the status quo, in terms of the Board's statutory objectives.  It is not to determine whether another transaction, whether real or potential, can have a more positive effect than the one that has been negotiated to completion by the parties.  In that sense, in Section 86 applications of this nature the Board equates protecting the interests of consumers with ensuring that this there is no harm to consumers."


There are three points that I would like to take from that passage and to tie into the other policy document, which is the report on consolidation.  The first point comes from the first notion in this paragraph which is that the no-harm test provides certainty.  This theme is picked up again in the consolidation report, which is at Tab 1 of the materials of J1.1.  Tab 1 contains the cover letter accompanying the report, but also the final report, a few pages in.  The report, of course, is “Ratemaking associated with distributor consolidation”, dated July 23rd, 2007, and in the introduction to the report at page one there is a statement that picks up on the theme of certainty that comes from the combined MAADs application decision.


Right at the bottom of the page final paragraph, just following the bullet points, it says:

“This report sets out the Board's policy on each of these ratemaking issues in the context of certain transactions in the electricity distribution sector.”


And it is the second sentence in particular; it says:

“Application of the policy will create a more predictable regulatory environment for distributors that are considering consolidation, thereby facilitating planning and decision making and assisting distributors in determining the value of consolidation transactions.”


So providing certainty of regulatory treatment of savings attributable to the merger is perhaps the key principal reason behind developing the policy as reflected in this report, and this clearly furthers the goal of removing barriers or impediments, because perhaps the key barrier to entering into this type of transaction could be to have to guess at the regulatory treatment of achieving cost reductions.


So this approach effectively takes some of the drama or the surprise of what the regulatory treatment will be with respect to cost reductions.


The second point I want -- so that is the first point, just the certainty point reflected in both the MAADs application and this document.  The second point I wanted to make coming out of the MAADs application, the combined MAADs application -- I won't take you back to it, but 


You will recall the Board is explicit it is reviewing the merger put forward by the parties.  It is not looking at a hypothetical or a different type of merger.  So I take from that that the purpose of the review is to address the deal that is before the Panel at the time.  The purpose of the review process is not aimed at trying to come up with a better deal or to negotiate a different deal than the one that was put forward.


Then the third and final key linkage I would like to address behind the no-harm test and the report is a final statement I read from the passage of the combined MAADs application decision.  I won't take you back to it; you will recall it is at Tab 2 at page seven, and the statement is:

“The Board equates protecting the interests of consumers with ensuring that there is no harm to consumers.”


The concept of consumer protection in the context of a merger and how that is maintained in the consolidation context is addressed at the consolidation report, particularly at page four; so this is again still at Tab 1.  


So this is addressing the ratemaking implications and I am looking at the second paragraph under heading 2.2.  The second sentence says:

“Allowing a consolidated entity to propose within an acceptable range --“


And the range that is approved in this report is up to five years:

“-- allowing a consolidated entity to propose within five -- to propose within an acceptable range a time for rebasing that best suits its unique circumstances does this.”


That is accommodates flexibility without compromising predictability.

“Flexibility of the timing of rebasing in combination with the Board's existing price cap incentive regulation --”


So it is the two of them working together.

“-- gives the consolidated entity time to regain savings to offset costs while protecting the interests of consumers.”


So what this report does then, picking up on the third theme of the MAADs application is that it protects the interest of consumers by allowing the utilities the opportunity of ensuring cost savings while ensuring that customers are not harmed by the merger.  So what does it mean to ensure that there is no harm caused to the customers by the merger?


It means that the customers in the combined area do not pay increased rates or a decrease in quality of service as a result of the merger.  So in other words, a harm to consumers, a harm to consumers in this context is rate increases as a result of the merger, and that is the consumer harm which is protected against.


It is an important point, because we are looking at the impact of consumers to determine harm.  An increase in distributors’ profitability during this period is not in itself an example of ratepayer harm, and I think that comes clear from this report, because that is the very incentive that this policy tries to encourage, and that is made clear at page seven of the report.  Page seven, under the heading 2.2.2, the third statement -- the third sentence says:

“The policy set out in this report capitalizes on incentive regulation to allow the net savings of a consolidation to accrue to a distributor’s shareholder for a more extended period.”


So that is the rebasing period.  So in other words, the policy is to provide the distributor with the incentive of the opportunity to realize synergies and decrease its total cost, and that results in its increased profitability.  That is the purpose of the policy.


Now, this intensive is of course -- is an opportunity.  There is no guarantee that those saving will be achieved, but the key thing from the perspective of ratepayer harm is that ratepayers don't underwrite that risk.  So the risk and the benefit is borne by the distributor; the ratepayers are kept whole.


So if the distributor does capture savings without reducing service quality and without causing any increase in rates to customers, then there is no harm.  Harm is only caused to customers if their total rates are increased.  So the test is to ensure that customers are no worse off; in other words, not to say that the distributor is no better off.


Now, this basic premise that customers are not made worse off by a distributor increasing its profitability, it is one that is, I think, well known to the Board, and it is also shared by consumer groups as well.  This was emphasized even by -- this was emphasized by Mr. Shepherd in an earlier proceedings on behalf of the School Energy Coalition, and of course Mr. Shepherd is an intervenor in this case as well -- I should say his client is an intervenor in this case as well.


I won't –- perhaps I will just take you to it.  It is at Tab 3 of this document, this book of materials at  J1.1 -- I won't read you the whole thing.  It is just really to emphasize the point again that when we are looking at harm to consumers, we are not looking at the profitability of distributors.  The question that SEC asks itself is what matters to ratepayers.  It says:

“Ratepayers care more about the bills they pay for the services they receive.  In general, they don’t care about revenue requirement or cost allocation or return on equity or any of the other apparently life-or-death issues that are hotly debated in rates cases.  For each consumer of energy service, the key part of the successful regulatory process is the rates themselves.  That is all that really matters.  If energy consumers see the benefit of good ratemaking in the prices they pay for the distribution services, perhaps through falling or constant rates --"


And that’s what we’re looking at here: constant rates.

“-- or through rates that increase at less than the rate of inflation, then they perceive that they are getting value for their money.  The profits utilities make at those rates are or should be largely irrelevant.”


So there is a common view here, among the Board in this report, among the applicant and the evidence that you will hear and at least one of the intervenors in this case, and that is when it comes to ensuring that ratepayers are protected in the context of a merger, the Board's concern is that rates are not increased and services are not decreased.  Given the need for certainty in this area, which is also a key consideration of the Board, utilities that have a merger that meets those requirements are entitled to approval of the merger.


And that, in my submission, it sets out the context in which you should consider -- which I respectfully submit that you should consider with respect to the applicants evidence, and I will now hand the case over to my colleague Ms. Long, who will assist the Panel in receiving that evidence.  Thank you.



MS. LONG:  Mr. Chair, perhaps this might be an appropriate time for me to introduce the panel and have them affirmed. 


MR. KAISER:  All right.  Thank you.  We'll have the witnesses sworn.


MS. LONG:  Starting at the far end we have Ms. Barbara Gray.  Barb Gray is the vice-president of finance and corporate services, treasurer, and corporate secretary of Barrie Hydro Distribution Inc.  She has held this position since November 2003.  Ms. Gray was the manager of corporate services and regulatory affairs at Barrie Hydro from October 2000 to November 2003.  Ms. Gray has worked in the electricity distribution industry for 18 years, holding various positions of increased responsibility at various utilities.  She is a graduate of Wilfrid Laurier University, with an Honours Bachelor of Arts.


MR. KAISER:  By any chance is the Bible over on that desk?  I wonder if you could help us out.


MS. SEBALJ:  Is the affirmation sheet not there either?


MS. SPOEL:  Yes, but -- no, it is not.  Okay.  Well, I can do that without a sheet.  Why don't we go through each of the panel, and then we can deal with them all at once -- each one at a time, but...


MS. LONG:  Next to Ms. Gray we have Ms. Paula Conboy.  Paula Conboy is the director of regulatory and government affairs for PowerStream Inc.  She is responsible for formulating PowerStream's regulatory strategy and oversees all regulatory matters.  She has over 15 years' experience in positions of increasing responsibility.  She is very active in industry associations and is the current chair of the Utilities Sector Committee of the Ontario Energy Association.  She holds a Bachelor of Science and a Masters of Science in agricultural economics and has completed the Queen's University executive program.



 And finally, next to Ms. Conboy is Mr. John Glicksman.  Mr. Glicksman has over 30 years of financial management experience in the electricity sector.  Since 2004 he has been the executive vice-president and chief financial officer of PowerStream Inc.



 In that role he is responsible for the finance and customer-service function.  Before taking on his current role he was the CFO at Vaughan Distribution Inc.  Mr. Glicksman has held several key senior management positions in finance at Hydro One and the former Ontario Hydro, including vice-president of finance and the director of financial planning and reporting.  Mr. Glicksman holds a Bachelor of Science in applied math from McGill University and an MBA from the University of Toronto.


 That is the panel.


MS. SEBALJ:  Thank you.  If everybody is going to be affirmed, there is no need to come forward, I guess.

POWERSTREAM INC. AND Barrie HYDRO DISTRIBUTION INC. - PANEL 1


Barbara Gray; Affirmed.


Paula Conboy; Affirmed.


John Glicksman; Affirmed.


MS. SEBALJ:  Mr. Chair, I should mention that the applicants did provide CVs for each of the panel members which were put in front of you, and we can mark those, if you will, as Exhibit J1.2.  And I do have copies available up here.  I will distribute them.

EXHIBIT J1.2:  CURRICULUM VITAE OF WITNESS PANEL MEMBERS.


MS. LONG:  Having introduced the panel, we were going to open it up for those intervenors who might have questions.  We do not intend to provide any other evidence at this time.


MR. KAISER:  All right.  Thank you.


Mr. Shepherd?


MR. SHEPHERD:  Mr. Chairman, I advised Board Staff, and I am suggesting to the Board that it may be useful if we take five minutes and explain why we are intervening in this MAADs application, because we don't normally, so that when we ask our questions -- we have quite a number of questions -- the Board will understand where we are going with them and we won't be surprising anybody.  Would that be useful to the Board?


MS. CONBOY:  Excuse me, Mr. Shepherd, but we can't hear you over here.


MR. SHEPHERD:  Oh, okay.  I will try to project.


Mr. Chairman and Members of the Board, we believe that there are three live issues in this case.  The first is, obviously, the Board's decision under Section 86.  That is their traditional decision.  And as Mr. Vegh correctly points out, the test, the no-harm test, has been established in the generic MAADs decision in 2005, which two of these panel members were on, so you probably know it a lot better than I do.


That case, though, was not about rates.  That case was about whether you should be looking at the best deal or not.  And what the Board determined is -- in fact, the alternative test proposed to the Board at that time was the best-deal test, and the Board rejected that and said, 'No, that is what we are doing here.  When we are saying "yes" or "no", we are saying "yes" or "no" to a transaction based on -- you have complete freedom unless you're hurting the ratepayers.'


And so as the Board's aware, Schools generally support consolidation, and we are generally in support of this application on the merit of the amalgamation itself.  We have some questions about four specific areas that we are going to ask about, but -- we think that there is probably no problem with the no-harm test, but we want to ask some questions to make sure, and just to make sure the record is clear.


Now, Mr. Vegh has suggested that the second issue -- that is, the issue of rate rebasing -- also arises -- it also applies the no-harm test.  Well, with respect, that is not true.  The no-harm test was established in a case when there was no policy on rebasing.  That issue did not come up in that decision.  The no-harm test is not affirmed for rate-making purposes in the Board's policy on rate-making.  And in fact, the Board couldn't, because section 78 already tells you what the test is for rates, just and reasonable rates.


The Board isn't allowed to say, 'Oh, we don't like that test.  We are going to have another test.'  The Board has one test, your jurisdiction in the rate-making principles, and including considering the rebasing proposal, comes under section 78.  And section 78 says you have the right, and you only have the right, to make decisions that result in just and reasonable rates.


Now, that having been said, we understand that "just and reasonable" may have different meanings in different contexts, and in the context of a consolidation when there are many other policy goals to deliver, it may well be that "just and reasonable" does not mean the same ROE, fair return standard, that applies in a normal cost-of-service case.  We understand that.


However, the Board cannot simply ignore the question of "just and reasonable".  In fact, the Board has recognized that in the policy, where it makes clear that if ratepayers are concerned about the rebasing proposal, they must come to the MAADs application and object to it, and that is on page 9 of the Board's letter in tab 1 of my friend's material, where the Board says -- this is at page 9, where the Board is explaining how the policy is supposed to work.  I am quoting:

"It is important that interested parties understand that any concerns that they might have regarding the distributor's proposed timing of rebasing must be voiced during the MAAD transaction proceeding."


Now, clearly the Board understands that not every proposal by a utility for rebasing terms is going to be okay.  And we have two concerns of -- and we will ask questions about this, and we are sort of telling the witnesses where we are going with this, which I think is only fair.


We believe that the proposal does not in any case comply with the policy.  The policy specifically sets out that from the moment of closing you can defer rebasing, but the proposal here in fact is, 'No, we don't want to defer rebasing.  We want to close, then we want to rebase, but that one doesn't count, and we want to pretend that the closing didn't happen, and then we want five years.'


That is not what the Board's policy says.  And in fact, what the Board's policy says is once you have a MAADs application, assuming it is approved, you're fixed in the IRM program that you are in at that time.


So PowerStream currently in 2-GIRM would remain in it if they can complete this transaction as proposed.  They are saying, 'No, we don't want to do it that way.  We want to, in effect, have our cake and eat it too.  First let's -- give us a big rate increase, and then let us have several years to make a lot of extra money.' 


So that is the -- our first objection is it doesn't in fact comply with the policy.


Our second objection is that the amount of the gain that they are expecting, which -- and we have asked a number of questions about that.  We think it is about $40 million, although I think they have said it is about 30.  The amount of the gain over the five years is hugely disproportionate to either the risk or the cost of the transaction, and there must be a point at which the Board says:  No, no, that is too much.  That is not a reasonable amount, given the goals of this policy.  And so we are going to ask some questions about that and see where --


MR. KAISER:  Mr. Vegh says as long as the rates don't go up, as I hear him, the amount of profit that might unfold is irrelevant; do you dispute that?


MR. SHEPHERD:  Yes.  I don't think the Board has the freedom to say that, in fact, because the Board's jurisdiction is very specific to just and reasonable rates.  So the Board can say:  We will allow you some extra profits, but the Board must put its mind, in our submission, to what a reasonable extra amount of profit is to achieve the goals of this policy.  And we will take the position that an extra 30 or $40 million on a $5 million cost is way out of line.  


MR. KAISER:  Are both PowerStream and Barrie currently under the IRM regime?


MR. SHEPHERD:  Barrie rebased in 2008, so they are under third generation, and PowerStream is currently under second generation.


And then, of course, part and parcel of this - and we’ll ask some questions about this - is that both utilities plan to ask for an incremental capital module too, so in addition to having a rate freeze, they are also going to ask for extra money and they have already told the Board that.


So the second area is the rebasing proposal and most of our questions are about that.


The third area is -- also under the same policy -- is the harmonization proposal, because the applicants have specifically told the Board:  We don't want to comply with the policy on harmonization.  The policy says harmonize at the time of rebasing.  They are saying:  No, we don't want to do that.  What we want to do is we want to harmonize in between rebasings.  And we don't actually know yet what our position is on that, because we have to ask some questions to see what the result of that is.  We haven't been able to sufficiently understand the evidence of the applicants to know whether their harmonization proposal makes sense or not; whether it matters to us, even. 


MR. KAISER:  The proposition that you have to harmonize at the time of the amalgamation, where is that stated?


MR. SHEPHERD:  No, it is at the time of rebasing.  The Board policy says harmonize next time you rebase.  And the reason, I think, is because that is at the time you see what all the costs are, you are able to do a proper cost allocation, you are able to make sure that everybody gets -- every class gets the right rate.


So, I hope that few minutes was helpful to the Board to understand where we are going.  Unless the Board has any questions, I have a number of questions of the witnesses.  For the interest of my friends and the Board Panel, we have about two hours of questions, but depending on whether we get a lot of push-back on the questions, I don't know whether I can do it in two hours.  I hope I can.


MR. KAISER:  Thank you.


MR. SHEPHERD:  I want to start with a few questions that flow from the no-harm test.  And there are -- there are four specific areas in which I want to just clear up whether there is a no-harm problem or not.  I hope not, but let's just see.


Can you turn, please, to your responses to the interrogatories of the School Energy Coalition, and in particular, to question 26?


Witnesses and Board Members, I have quite a number of questions on the interrogatories, so you may want to keep them open.  I will be going back and forth through them. So question 26 asked what your arrangements are with the unions with respect to this merger.  And you have agreements with both IBW and PWU, right?


MS.CONBOY:  That is correct. 


MR. SHEPHERD:  But -- and so in answer to this question, you have referred us to another interrogatory, No. 10.  And in No. 10, if I can paraphrase, you say you are going to comply with your rate orders and anything else about your personnel arrangements is not within the scope of this proceeding?  Do I understand that roughly, right?


MS.CONBOY:  In interrogatory No. 10, we had indicated that as a result of this application, we are not seeking a new rate order; that we are going to operate within the rate orders of PowerStream and Barrie Hydro as these orders exist of the date of closing.


We are not proposing any merger-driven amendments to those rate orders, including changes, if any, to the number of fulltime equivalents that are attributable to the merger.  That was our answer to that one.


MR. SHEPHERD:  I can read it.  I guess I am trying to understand how that relates to 26, which says what is your deal with the unions.


MR. GLICKSMAN:  In terms of Question No. 26, that -- as you mentioned, we currently have agreements with the PWU and the IBW, and we had an agreement with them that we would -- there would be no forced relocations or staff reductions as a result of the merger, and should the Board approve the merger of our two entities and once we close, then our HR people -- our company will be working with the labour board and be looking at trying to move next steps forward into hopefully having one union and actually negotiating a new labour agreement, but we have agreements in force right now with both unions.  I think the agreement of PowerStream runs for three years and the agreement with Barrie, Barb, runs until 2010?


So it’s not clear exactly what the terms would be of the labour agreements going forward, and also which union it would be with or what and when they would actually start to commence.


MR. SHEPHERD:  As much as I am interested in the union contracts, per se, that is not really for this proceeding.  The -- what I am after is the transitional agreements.  You have a transitional agreement with each union, right?


MS. GRAY:  Yes, we have two agreements; one with IBW and one with PWU, and within those agreements, we had -- as John Glicksman pointed out -- we have a job relocation guarantee within the Barrie agreement, for terms depending on -- the inside and outside unions was different, as well as we had no forced -- no voluntary severances.  So within that, why we believe it doesn't impact it, because those positions are currently within our revenue requirement.  We are not going to be -- within the first year -- we are going to be using those positions and we don't believe it has an impact on the rates.  So any agreements that we have agreed to have already been incorporated into our synergy savings, and that is why we don't believe that it impacts the rate.


MR. SHEPHERD:  I understand.  What I am trying to drive at here is in the normal course, you have to have agreements like this.  I understand that.  But sometimes you will have agreements that commit you for a relatively long period of time to keep people whether you need them or not.  Now, you have a commitment that you won't get rid of people that you don't need, unless they are willing to go, right?


MS. GRAY:  That is correct.


MR. SHEPHERD:  And how long does that last?


MS. GRAY:  We have guaranteed that there would be no layoffs as a result of this merger.


MR. SHEPHERD:  Period?  Forever? 


MS. GRAY:  That’s correct.


MR. GLICKSMAN:  No forced; yes.


MS. GRAY:  No forced.


MR. SHEPHERD:  Okay.  You are planning to offer packages?


MS. GRAY:  That is correct. 


MR. SHEPHERD:  But that is part of your merger costs, and you have already accounted for that in both your costs and your savings, right?


MS. GRAY:  That is correct. 


MR. SHEPHERD:  Have you reached any agreement with respect to harmonization of wage levels?


MS. GRAY:  No.  That goes to the process that Mr. Glicksman was referring to.  That will happen as a result of the union agreements.  So currently their existing contracts.  And that will happen until there is a change in the union status.


MR. SHEPHERD:  Okay.  I don't have any more questions on that then.


Let me turn to the second area.  And that -- can you take a look at Interrogatory No. 6, Schools' Interrogatory No. 6, please.  And I understand from your answer to that interrogatory that after the transaction, the City of Barrie, Barrie Hydro Holding, Barrie Hydro Energy, the City of Vaughan, and Vaughan Holdings, which are all currently affiliates of their respective utilities, will cease to be affiliates, and the affiliate relationships code will cease to apply to transactions with them; is that right?


MS. CONBOY:  That is correct, Mr. Shepherd.  I am not sure if you mentioned Markham in your question.  So Markham -- the Town of Markham, Markham Services Enterprise Corporation, and Markham District Energy are currently not affiliates under the Ontario Business Corporation Act, and then following the transaction, the other entities that you identified would no longer be considered affiliates under the OBCA and, therefore, the Affiliate Relationships Code.


MR. SHEPHERD:  Now, the Barrie Holdings and Barrie Energy, they both currently have affiliate agreements with Barrie Hydro, right?


MS. GRAY:  Currently we have an affiliate agreement with our energy company, not specifically with the holding company.


MR. SHEPHERD:  Okay.  I hate it when I get an answer I didn't expect.


I guess I was under the impression that Barrie Hydro provides water and sewer services to Holdings, that in turn provides -- or to Energy, that in turn provides them to the City; is that right?


MS. GRAY:  That is correct.


MR. SHEPHERD:  Okay.  And the total of all payments in 2007 between the City and Holdings and Energy and the utility was about $4.3-million?  Am I in the right range?


MS. GRAY:  Yeah, I don't have that information right with me, but I would expect it would be close to that.


MR. SHEPHERD:  Okay.


MS. LONG:  Mr. Shepherd, are you referring to something that you could draw the witnesses' attention to, or are you --


MR. SHEPHERD:  Well, actually came out of the annual report.  There's a whole list of -- the 2007 annual report has a whole list of, you know, 1.5-million, 1-million, 1.7-million.  There is a whole bunch of them.  But I don't need to nail it down.  I am just getting a bigger, better breadbox.


MR. KAISER:  What is your question here, Mr. Shepherd --


MR. SHEPHERD:  Well --


MR. KAISER:  -- about whether there is or is not an affiliate relationship?


MR. SHEPHERD:  Well, because the ratepayers are protected if they are required to comply with ARC.  And if they are not required to comply with ARC, they can basically charge whatever the market will bear.


There is a provision in the agreement that deals with that, which is where I am going, because I think what they are agreeing to between each other is that they are going to apply ARC anyway, to protect the ratepayers, I think.  But can I ask them about that, and then we can...?


MR. KAISER:  Go ahead.


MR. SHEPHERD:  So PowerStream has transactions with both the City of Vaughan and the City of Markham -- the Town of Markham?  And those shared services agreements are actually in the material, but they are not yet signed, right?


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  But you are operating as if they were signed.


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  And these are also several million dollars a year each, right?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  Okay.  Those shared services agreements that were drafted earlier this year, they were drafted in contemplation of this merger, right?  In fact, they refer to the merger.


MR. GLICKSMAN:  They were not drafted in contemplation of this merger.  Actually, they have been in place since PowerStream was formed.  They have been -- the legal form has been developed in preparation for our rate filing.  So there may be some words in there, but the main purpose of those shared services and getting them close to finalized and dotting the Is and getting (sic) the Ts has been to have them as a support for the rate filing, the -- for test year filing that PowerStream has put forward.  The way they have been calculated has been on a consistent basis since PowerStream was established in 2004.


MR. SHEPHERD:  Well, now, the merger participation agreement specifically makes ARC compliance a condition of closing, right?


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  And the two agreements in question say right in them, 'We have agreed to comply with ARC, so we are doing this agreement.'  Isn't that what they say?  They have a recital right in it.


MR. GLICKSMAN:  Maybe you can point out exactly what page you are referring to?


MR. SHEPHERD:  Sure, let me just find them.  They are in tab 28 of the responses to Schools' interrogatories.  And the third recital says one of the reasons why you are entering into this is because --


MR. GLICKSMAN:  Number 28?


MR. SHEPHERD:  Tab 28.


MR. GLICKSMAN:  The third recital, "whereas pursuant to Subsection 536 of the merger agreement"?


MR. SHEPHERD:  Yes.


MR. GLICKSMAN:  That merger agreement is referring to -- is the original merger agreement of PowerStream, I think.


MR. SHEPHERD:  Ah.


MR. GLICKSMAN:  That is the original agreement whereby PowerStream was created.  It was a merger of Vaughan, Markham, Richmond Hill Hydro.


MR. SHEPHERD:  Well.


MR. GLICKSMAN:  And as Paula has mentioned, even in PowerStream currently, the Town of Markham is not viewed as an affiliate under the ARC.


MR. SHEPHERD:  Okay.  No, I understand that.


In the shareholder's agreement -- okay.  Just a second.


MR. KAISER:  What tab is the shareholder's agreement at?


MR. SHEPHERD:  No, I -- sorry, Mr. Chairman, let me go to the merger participation agreement first.


Can you take a look, please, at page 28 of the merger participation agreement.  That's -- I don't know whether it has an exhibit number.  I don't believe so.


MR. GLICKSMAN:  Which agreement are you talking about?  The original PowerStream merger or the --


MR. SHEPHERD:  No, the one for this transaction.


MR. GLICKSMAN:  Merger agreement.  Which page?


MR. SHEPHERD:  28.


MS. SEBALJ:  That is at tab 1.5.2 of the application binder.


MS. LONG:  So you are referring to the October 10th, 2008 merger participation agreement.


MR. SHEPHERD:  Yes.


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  Do you have that?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  So Subsection 4 there says this is one of the conditions of closing.  One of the conditions of closing is that any contracts with Vaughan Holdings or any affiliate of those entities will comply with ARC.  Is that what it says?


MR. GLICKSMAN:  Satisfy the requirements of ARC as if such parties are affiliates.


MR. SHEPHERD:  Okay.


MR. GLICKSMAN:  And that is to make sure, as you mentioned before, that the consumers are being protected and everything has been priced properly.


MR. SHEPHERD:  Okay.  So you have, in fact, agreed between the merging parties that the transactions with former affiliates are going to be treated as if they are still affiliates; right?


MS. CONBOY:  We have, Mr. Shepherd.  But also, I might point you to 1.5.3 of our application form that talks about compliance with ARC.  This is actually the exact wording that we use in our triple-R filings, our reporting and record-keeping requirements of the Board.


So this is the information that we file with the Board.  We recognize that certainly some of these compliance issues are transitional issues, and they will have to be addressed with the chief compliance officer and the new board of directors of Mergeco.


But our intention of the new company is to be fully compliant with all the applicable laws, including the --


MR. SHEPHERD:  Okay, but -- sorry, we are talking about cross purposes here.


MS. CONBOY:  Are we?  Okay. 


MR. SHEPHERD:  We have agreed that after the transaction, none of these entities would be affiliates, so ARC wouldn't apply to any of them unless you impose that yourself, right?


MS. CONBOY:  I think we talked about the pricing of the services would be consistent, as if they were affiliates.  Now, we also need to look at --


MR. SHEPHERD:  Your mic.


MS. CONBOY:  -- that the prices of these services that we would provide to those entities would be consistent with the objectives of the ARC.


MR. SHEPHERD:  So, you plan to comply on price but you don't plan to comply on the other things like confidential information, for example, those sorts of provisions?


MS. CONBOY:  Well, I think that the issues of confidentiality of information and other things are covered in other pieces of legislation, as well, in terms of PIPEDA or freedom of information.


MR. GLICKSMAN:  In terms of the services --


MR. SHEPHERD:  They are connected.  The two mics are connected.


MR. GLICKSMAN:  Oh, I see.  Okay, so I keep on turning it off.


MS. CONBOY:  He’s doing that on purpose, I think.


MR. GLICKSMAN:  So in terms of the services that we provide to those three entities, any aspect of those services will be dealt with as if they were an affiliate agreement, whether it’s the confidentiality, whether it’s the costing and pricing of those services, so in terms of the services we provide to those affiliates, all aspects of that will be treated as if they were ARC and also be the subject of any rate -- future cost-of-service based filing that either party has made in the past or will make in the future or the combined entity will make in the future.


MR. SHEPHERD:  Perfect.  So I guess you could always change your minds after closing and price it any way you like, right?


MR. GLICKSMAN:  Not correct. 


MR. SHEPHERD:  Why? 


MR. GLICKSMAN:  Well, firstly, PowerStream has a forward test year filing and we would be putting forward the pricing of these services, and that their revenues that we get for those services, that reduces the revenue requirement for customers.


MR. SHEPHERD:  Would the applicants object if the Board imposed a condition in this approval requiring that if you change your intention to treat them like affiliates, that you come to the Board for approval first?  Would you object --


MS. LONG:  Well, I don't think that that question has anything to do with what the Board needs to be considering in this application.  I mean, you are now digging into rates, where what we have stated is that we are not looking for a rate order, that the rate orders are going to continue under the two companies.  And, you know, the relief that we have sought here is what we are seeking, and we are not adding to -- we are not looking to add to that list of things that you think are appropriate.  I mean, these are issues that will be considered in rate applications on a go-forward basis. 


MR. KAISER:  But the implications of complying or not complying with the Affiliate Relationship Code may go to public interest issues beyond rates.


MR. SHEPHERD:  Exactly.


MS. LONG:  Well, you know, I think we have dealt with that in our evidence, how we are going to deal with the Affiliate Relationship Code.  I think what Mr. Shepherd is asking is for us to go far beyond that.


MR. KAISER:  I think what he is saying is you have indicated - or Mr. Glicksman has indicated, I should say - that the company, the merged entity, the two entities, the merged entity intends to comply with the Affiliate Relationship Code in all respects on an ongoing basis; is that correct?


MR. GLICKSMAN:  That is correct, for the services that are provided to these entities.


MR. KAISER:  All right.  So Mr. Shepherd, beyond that evidence -- it is not in the form of an undertaking, but that is the intention -- are you simply trying to nail down that evidence, that intention in a more concrete fashion?


MR. SHEPHERD:  My understanding is that they have gone beyond that, to say not that they will treat affiliates like affiliates, but they will treat non-affiliates -- the entities that become non-affiliates at the time of the transaction -– they will treat them as affiliates anyway for the purposes of ARC, and our concern is that it would harm the ratepayers if suddenly they don't have any controls over information, over pricing, et cetera.  They can go to market pricing instead of cost pricing, all that sort of stuff, and in the long run -- and the Board has seen this in other transactions where during IRM, utilities decided to change their structure and use non-affiliates for things, as in the Enbridge case a few years ago -- and so we are asking if you already intend to treat these non-affiliates as affiliates, to protect the ratepayers, then if the Board orders it, that is fine, right?


MR. KAISER:  Well, the Affiliate Relationship Code is the Affiliate Relationship Code.  It has certain obligations.  To enter into the notion that we create obligations beyond the Code as it is currently structured, in organizations that we can't anticipate now, doesn't seem to make much sense.


I would have thought that you are entitled to have assurance that the entities, the combined entities will comply with the code wherever it is applicable, and I don't know why they should say anything more than that and comply where it is not applicable. 


MR. SHEPHERD:  My problem is, Mr. Chairman, I think I have that right anyway.  I don't need to ask for an order to that effect.


MR. KAISER:  Right.


MR. SHEPHARD:  What I am concerned with is that it harms the ratepayers if entities that are not arm’s-length, that they consider not arm’s-length, but will not be affiliates and therefore don't have to comply with ARC, stop complying, and they will have the right to do that unless this Board makes that a condition of this approval. 


MR. VLAHOS:  But only if it changes the rate itself, doesn't it, Mr. Shepherd?


MR. SHEPHERD:  Well, no.  We’re actually much more concerned with the information and the Chinese wall rules in ARC, because ARC tries to ensure that when a utility is dealing with an affiliate, that there is a line drawn between utility activity and non-utility activity.  And none of those rules would apply after this transaction, and that could potentially hurt the ratepayers, even if the amounts charged are not changed.  Information, for example, can be provided.


MR. VLAHOS:  So beyond a rate, you are talking about the actual dealings and the consequence on the ratepayers?  You expand the no-harm test to beyond rates; that’s what you’re doing?


MR. SHEPHERD:  That’s right.  That is exactly right.  So all we are saying they intend to do this anyway.  Exactly what we are asking for, they have said they are going to do, so all I am saying is if the Board makes that a condition, that they do what they say they are going to do -- and they can always come and say:  We don't want to do that anymore, any time they want, but they have to get the Board to say that is okay. 


MR. KAISER:  I accept the proposition that there may be a concern about Affiliate Relationship Codes as they unfold in the new corporate structure, and that those concerns may in fact may not be translated directly into rates, but nonetheless the Board should be concerned with them, but I don't follow this argument that because they said they will go beyond their legal requirement, you want them to put it on the record and we enforce it.


Our ability to enforce these things is limited to what the ARC says and doesn’t say in compliance with the ARC.  We cannot create a super-ARC, just because these people are overly nice and you think have volunteered it, because I don't know what structure we would apply, outside of some very unusual structure.  I mean if these people said right now:  We misunderstood you, Mr. Shepherd.  We are going to do only what the ARC requires and we will do that, that would be the end of the story, wouldn't it?


MR. SHEPHERD:  No, I don't think so, Mr. Chairman, because what we are trying to do is avoid a no-harm problem.  They have admitted that the reason to do this is to protect the ratepayers, which is exactly what this Board is doing under the Section 86 approval.  So if the reason for doing it is to protect the ratepayers, then they should do it or the ratepayers are not being protected; and this Board's authority is to protect the ratepayers.


MS. CONBOY:  Mr. Shepherd, we are actually doing that right now, because as I mentioned at the beginning of this discussion, Markham, the Town of Markham, Markham Enterprise and Markham District Energy are not considered to be affiliates.  So right now, we are treating them as affiliates for the purposes of our prices and our rates.  So I guess what you are suggesting is would we completely have a different operational mindset after we become Mergeco.


MR. SHEPHERD:  The alternative, I think, is -- and this is exactly the point.  I don't think this is actually very contentious.  I mean maybe legally, but not from an operational point of view.  I would be just as happy if the merging parties simply undertake to do what they said they are going to do.  I would be happy with that, and they can do that.


MS. LONG:  Well, again, back to my initial argument that if Mr. Shepherd is looking to change ARC, then this is not the time or the place.  I think we have on the record what PowerStream and what Mergeco. is going to do in the future, and I think any further discussion on this -- I mean, certainly you can make submissions in your closing argument, but I think that is what it is.  I think it is left to argument, because I think, as the Chair has rightly pointed out, you are asking for something more than they are actually required to do, and to have that as a condition of an order is not acceptable to us. 


MR. KAISER:  Why don't we do this, Ms. Long, shall we?  Rather than going around in circles here, give some consideration to what your commitment is vis-à-vis the ARC in the new world, so that it is clear.  You don't have to come up with that now.  And we will look at that in the course of...  And you will make a clear statement, so Mr. Shepherd will know clearly, and we will know clearly, what the company's commitment is, and then we can deal with it further.  Is that satisfactory?


MR. SHEPHERD:  Thank you, Mr. Chair.  That's good.


MS. CONBOY:  May I also add that some of this will be up to the extent to which these services are provided with the chief compliance officer.  So we can try and address commitments, but it will be up to any review of the chief compliance officer and our triple-R reportings. 


MR. SHEPHERD:  And if they are not affiliates, how would that be? 


MS. CONBOY:  No, if they are not affiliates, they are not covered by the Affiliate Relationships Code, correct, but there are other provisions in the legislation like Section 71 of the legislation with respect to distribution activities, and that would, I think, fall under the ambit of the chief compliance officer. 


MR. SHEPHERD:  I have no more questions in this area, Mr. Chairman.  I am happy to move on.


The third no-harm area is -- relates to the Barrie Hydro promissory note.  And I just -- I wonder if you can look at Schools' IR No. 34.


Now, as I understand what your plan is, you currently -- or you had, until May of this year, you had a one-year renewable note.  Now it is a two-year note, right? 


MS. GRAY:  No, it was actually a two-year note. 


MR. SHEPHERD:  Okay.  I guess I had understood from your annual report from 2007 that it was a one-year renewable.  That is not correct?


MS. GRAY:  So it would have been up in 2007.  So it's now 2008 and 2009.  So there would have been one year of that term left. 


MR. SHEPHERD:  I see.  And the new note is actually a schedule to the merger participation agreement, right?  The new one that is now going to be 15 years is a schedule to the merger participation agreement, correct, 5.2(6)? 


MS. CONBOY:  If you could just give us a minute to turn that up, please.  


MR. SHEPHERD:  Do you have that?


MS. GRAY:  Mm-hmm.  I think so. 


MR. SHEPHERD:  Now, that is a 20-year note at 6.5 percent, right?  Or, no, sorry, 15-year note at 6.5 percent.


MS. SPOEL:  Mr. Shepherd, where is it?


MR. SHEPHERD:  It's Schedule 5.2(6) of the merger participation agreement, right near the end of that agreement.  I think it is the -- it is about four or five pages from the end.  


MS. SPOEL:  Thank you.  


MR. SHEPHERD:  That is a $20-million note at 6.5 percent over 15 years, right?


MS. GRAY:  That's -- sorry, did you say 6.5 percent? 


MR. SHEPHERD:  Yes. 


MS. GRAY:  No, the current promissory note expires 2009 at 6.5 percent, and then thereafter it will be adjusted, and it will be equivalent to -- all three shareholders will have the same interest.  


MR. SHEPHERD:  So when you did your pro formas, what interest rate did you have on this?


MS. GRAY:  We used 6.5 for 2009, and then we used the same interest rate at PowerStream, which is 5.58.


MR. GLICKSMAN:  That is correct. 


MR. SHEPHERD:  I have no more questions on that.


Then let me go to the last area in the no-harm category.  And this is a little more, what my kids would call airy-fairy.


Can you look at the letter of intent, tab 16-A of the responses to Schools' interrogatory, please.  And so if you look at page 4, this is the letter of intent on which this transaction is based, right? 


MR. GLICKSMAN:  Yes.  


MR. SHEPHERD:  And if you look at page 4 of that document, it sets out the principles that will govern this merger -- this merged company, right?


MR. GLICKSMAN:  Correct. 


MR. SHEPHERD:  And in fact, those same principles are found in the business case, right?


MR. GLICKSMAN:  Actually, we have principles in the shareholder agreement.  I would have to check to see if it is exactly the same.  These were the principles at the time that the letter of intent was established. 


MR. SHEPHERD:  Yes.  And the primary objective of this new entity is to optimize rate of return and shareholder value, right?  That is the most important thing. 


MR. GLICKSMAN:  No, I would disagree with that.  The opening sentence says:

"Parties agree that Mergeco will be governed, taking into account balancing the following principles."


One of which is for-profit. 


MR. SHEPHERD:  Sorry, what does "primary objective" mean? 


MR. GLICKSMAN:  Mergeco would be a for-profit corporation, with the primary objective, optimizing the rate of return and shareholder value, but it also says it's -- there is -- there is three, six, ten principles there, and it is a matter of balancing all these principles, and one of the principles is operational excellence.  One of the principles here was to operate in an efficient, effective, and commercially prudent manner, to treat employees in an equitable manner, and I think we could lead you to our merger agreement, where we actually have even more principles that we are balancing.  So it is not one principle.  We are balancing all the principles. 


MR. SHEPHERD:  Okay.  And none of them are, keep your rates low, are they?


MR. GLICKSMAN:  Just one sec. 


MS. CONBOY:  Actually, with respect to customers, we do have, in our merger participation agreement -- under the objectives and guiding principles, as Mr. Glicksman said, some of them are similar, but I will read to you anyway, in "customers":

"The customers of the corporation are the operational priority of the corporation.  The corporation will provide a reliable, effective, and efficient electricity distribution system.  The corporation will harmonize within OEB guidelines its distribution rates for customers."


And then of course when we come forward for rate applications, we are going through the rate application process and Board approval. 


MR. SHEPHERD:  Understood.  And nowhere in any of these principles do you have low rates, or keeping rates low or anything like that, right?


MR. GLICKSMAN:  We do have in the other part, which is under tab -- again in tab 1.5.2 and Schedule 2.5, strategic direction, and again, under "customers", it said:

"The corporation will provide safe, reliable, effective, and efficient electrical distribution to its customers.  Excellence in customer service will be a primary focus of the corporation."


So under that we talk about both efficiency and also excellent customer service. 


MR. SHEPHERD:  In fact, in your principles you say that one of your objectives is community economic development as long as -- which is fine, but as long as that is consistent with optimizing your financial returns and shareholder value, right?


MR. GLICKSMAN:  And again, in the objectives and guiding principals, says:

"The corporation recognized the need to balance the following objectives and guiding principles."


So these are all to be balanced.  And those will be balanced by the Board that is established for the new company.  


MR. SHEPHERD:  One of the reasons you are doing this transaction is to increase dividends to the shareholders, right? 


MR. GLICKSMAN:  Well, we have actually put forward a number of benefits, I think, in our application. 


MR. SHEPHERD:  I am just asking whether one of them is to increase dividends to the shareholders?


MR. GLICKSMAN:  One of them is to increase returns, and one of them is to increase customer service and to provide more reliable, efficient rates to customers in the longer-term. 


MR. SHEPHERD:  So in section 22 of the application discussing the benefits, you say:

"The projected dividend stream to all shareholders will be enhanced.”


And you have just said you wanted to increase the return.  What I guess I don't understand is, I understand how in the short term you can do that, but in the long term you can't, right?  Because your return is what the Board tells you is okay, right?


MS.CONBOY:  Correct.  


MR. SHEPHERD:  So you are intending only in the transitional period to increase return, but in the longer term, you expect to be back to Board-approved, right? 


MR. GLICKSMAN:  The whole policy with respect to consolidation is that a larger entity -- and we have noted it -- will have an opportunity to be able to -- to be, we feel, a more efficient utility going forward, and that will benefit ratepayers and also make -- ratepayers benefit and rates are lower in the long term past the five-year period and so forth, that will also benefit the ability of the customer to be able to earn the returns that are set by the Board.


MR. SHEPHERD:  In fact, nowhere in the application have you said that rates will be lower, have you?  What you have said is you will mitigate rate increases.  You will reduce upward pressure on rates, but nowhere have you said you will reduce rates, right?


MR. GLICKSMAN:  We would be reducing the upward pressure because we don't know what the economy would be.  There is a number of other factors that increase rates, other than just the merger.  We don’t know is the Government -- today we have smart meters we have to implement.  We don't know what other things the Government or the regulator may impose that could result in increased rate pressures, but as we said here, we are quite confident that the fact that the merged entity will have the ability to reduce upward pressure on rates.


MR. SHEPHERD:  Tab 31 of your responses to School's IRs is the business case for the formation of this merged utility; is that right? 


MS. GRAY:  We are here.  Sorry. 


MR. SHEPHERD:  So I asked the question:  This is the business case for the merged utility?


MS. GRAY:  This is the initial business case. 


MR. SHEPHERD:  Now, under section 3.1, sub G of the letter of intent, you’re supposed to--


MR. GLICKSMAN:  Just one clarification.  This was an initial business case developed before the letter of intent was even established, so it is a business case developed in the summer of 2007 and the letter of intent that you refer to later on was written in May 2008.  This is not the final business case.


MR. SHEPHERD:  And under the letter of intent, you are supposed to update this; did you update it?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  So there is a new business case?


MS. GRAY:  Not this formal document, but we went through a process and updated the business case savings, is the process that we went through.  


MR. SHEPHERD:  Okay, well, you must have gone to your board with a business case, right?  When you said:  Here is this letter of intent and now we want to sign the agreement, didn't they say:  And where is your business case? 


MS. GRAY:  We were still reviewing it.  At the time it went through the shareholders, it was the initial business case.  That is what they made the decision on in terms of the letter of intent.  Then we went through the process and updated those business case prior to the merger participation agreement.


MR. SHEPHERD:  The update is only of the numbers; it’s not of the business case itself?  You don't have a new document?


MR. GLICKSMAN:  That is correct.  We do not have a new document, but as you have just taken us through, we had a strategic direction.  We had guiding principles.  A number of the points that are non-quantitative are actually covered by the letter of intent, and going to shareholder and merger participation agreement and so forth, and those things actually defined, really, the business case and the benefits.


MR. SHEPHERD:  Thank you.  Let me move to your rebasing proposal.


Mr. Chairman, it is 10:30 and I am moving to a new area.  Is this a time that you would like to take a break?


MR. KAISER:  Yes, thank you.  Fifteen minutes.


--- Recess taken at 10:27 a.m. 


--- On resuming at 10:56 a.m.


MR. KAISER:  Mr. Shepherd? 


MR. SHEPHERD:  There we go.  I am turning to a new area, witnesses, and that is your rebasing proposal.  And as I understand what you are proposing on page 6 of your application, you are saying that under the Board's policy you should have basically a holiday from cost-of-service applications, rebasing applications, for a period from January 1st, 2009 to December 31st, 2013, and then your next -- subject to PowerStream next year, your next rebasing application would be for the 2014 calendar year; is that right?  Sorry, the 2014 rate year. 


MS. CONBOY:  I'm looking on page 7 of 10 of our rate application, where we've talked about the proposed time line, and so the rebasing of the consolidated entity Mergeco, scheduled for within five years from the date of closing, so I believe that would be the 2014 rate year. 


MR. SHEPHERD:  And, however -- and in the meantime Barrie would have an annual third-generation IRM application, right?


MS. CONBOY:  I -- the Barrie Hydro has submitted, in accordance with the Board's policy, their third-generation IRM proposal.  I think it was in October that they submitted that.


And just a point of clarification.  There was not a cap-ex module to their application, Mr. Shepherd.  It was without -- 


MR. SHEPHERD:  I didn't say that. 


MS. CONBOY:  Oh, I'm sorry, I thought at the beginning, in your opening discussions, you were saying that both companies were filing -- were going to be filing cap-ex modules, and I just wanted to clarify that Barrie Hydro's application does not include a cap-ex module. 


MR. SHEPHERD:  But both companies are planning to file for cap-ex module in 2010. 


MS. CONBOY:  Well, I think it depends -- I mean, it is difficult to say that now.  There are certain thresholds that we have to meet in order to apply for a cap-ex module, and for me to sit here right now and say that in 2010 that we are going to be filing for a cap-ex module, I can't -- I don't think I can say that right now. 


MR. SHEPHERD:  You did say --


MR. VLAHOS:  If it helps -- if it helps, my impression when I heard your question, it had to do with 2009.  At least that's the impression you gave me.  So this clarification is very useful to me anyways. 


MR. SHEPHERD:  Okay.  I'm sorry if I misled the Board.  I didn't intend to.  but I will come to 2010 in a second.


So for 2009 Barrie is -- has filed for third-generation IRM. 


MS. CONBOY:  Yes. 


MR. SHEPHERD:  Okay.  And for 2009 you are proposing that PowerStream -- the old PowerStream, as if this transaction had not happened, would apply and in fact has already applied for cost-of-service rates for 2009. 


MS. CONBOY:  The PowerStream, I think it was in October, did file under Section 78 for its first cost-of-service rebasing as a stand-alone utility; yes, that is correct. 


MR. SHEPHERD:  And in fact, in your application on page 6 you said PowerStream has been selected by the Board for 2009, but of course, really, you asked to be in 2009, right?  In fact, you sent two letters asking the Board. 


MS. CONBOY:  Yes, actually, when -- in 2006, when this initially started, and we hadn't even contemplated, I think, a merger with Barrie Hydro, we did elect to go in 2009.  And then subsequently, when the Board issued a letter saying, 'Please confirm whether that's' -- and it was sent to all distributors -- 'Please confirm whether that is still your intent.  If we don't have enough, we will select who will go in 2009.'  And then they subsequently issued a letter or a notice that identified those LDCs that were selected to apply for 2009 cost-of-service review. 


MR. KAISER:  Can I ask a question here, Mr. -- what happens to these two applications if the merger takes place before the end of the year or at the end of the year?


MS. CONBOY:  These two applications, being PowerStream predecessor utility and Barrie Hydro third-generation IRM? 


MR. KAISER:  Yes, there are two applications, as I have just heard you, before the Board --


MS. CONBOY:  Correct.  There were two --


MR. KAISER:  -- one for Barrie and one for PowerStream.


MS. CONBOY:  There were two applications filed --


MR. KAISER:  Those companies are going to disappear. 


MS. CONBOY:  These two applications were filed before the merger application.  And then --


MR. KAISER:  I understand that.  I am asking what happens to the applications if the merger takes place?


MS. CONBOY:  Well, we are proposing that this application before us, the MAAD application, is not a request for rate orders that these two applications --


MR. KAISER:  That is not my question.  My question is, what happens to these two applications currently before us?


MS. CONBOY:  They continue. 


MR. KAISER:  Or these two corporate -- under what name? The two applications are assumed by Mergeco?


MS. CONBOY:  Yes, they would be, and I guess that comes into a licensing question as well.  But my understanding of the Ontario Business Corporations Act that you continue with all the rights or obligations, what the appropriate wording is when a merged company comes together, so there wouldn't be -- 


MR. KAISER:  I am just trying to understand your statement this morning when you said to Mr. Shepherd, 'We are not asking for any change in these rate orders.' 


MS. CONBOY:  As a result of the merger.  


MR. KAISER:  Well, but you have just told me that these two applications for rate increases will be assumed in some fashion by the merged entity.  And how do you put those together?  How do you put Humpty Dumpty together and have a combined rate increase, or do you just operate on two separate service territories? 


MS. CONBOY:  We would operate under two separate -- we are proposing to operate under two separate rate zones similar to what we had done when we formed PowerStream in 2004 and subsequently acquired Aurora Hydro, where right up until the time of rate harmonization we operated under four different rate zones. 


MR. KAISER:  So when you say there is no -- the merger will have no impact on the rate increase, but it is contemplated there will be a rate increase for each of the two separate service territories.  We just don't know what it will be.  That will be subject to some other Board panel. 


MS. CONBOY:  Correct.  So the Barrie Hydro application that's before the Board right now, as we mentioned, is the standard third-generation IRM without the cap-ex module.


The PowerStream stand-alone utility is for the underlying costs of the PowerStream stand-alone entity.  The last time we rebased was in 2004.  Our reading of the consolidation report was consistent with this plan, and we are going into the merger with rates that are just and reasonable and reflective of our costs. 


MR. KAISER:  So let me ask you this question then.  If these two applications are going to proceed as if there had been no merger, which is how I understand it -- but we know there will have been a merger, or if this is approved there will have been a merger -- I take it that your view that the Panel -- or the Panel or two panels, I don't know how it will be dealt with, they would not be entitled in those rate cases, which are not before us, of course, to consider any of the economic cost reductions or cost increases or whatever of the merger?  In other words, those applications would be processed as if the merger had not happened.  That is your position. 


MS. CONBOY:  Well, I mean, it is obviously difficult for me to say what they can and cannot consider -- 


MR. KAISER:  No, I am just asking what your position will be. 


MS. CONBOY:  -- but I do want to clarify a point that I think Mr. Glicksman made before that none of the transaction costs, so none of the costs of the merger that you are speaking about, Mr. Chair, are reflected in either of those two stand-alone applications. 


MR. KAISER:  No, I understand that.  I'm just -- one of these is a cost-of-service application.  In a cost-of-service application generally you look at the costs.  I mean, that is why you have a cost-of-service application. And your proposition is that this application, it is Barrie that's a cost-of-service, is it?


MS. CONBOY:  It's, yeah -- 


MR. KAISER:  Or is it the other one?


MS. CONBOY:  PowerStream. 


MR. KAISER:  It will proceed as if the merger didn't take place, and will have no reference to what might be its actual costs during that term. 


MR. GLICKSMAN:  What we will be doing is, I think as Paul has just mentioned, the 2009 rate application that we have put forward, we would be defending the cost of PowerStream as a stand-alone entity, and we would not have included any transition costs that we will be incurring in 2009 or any merger savings that we've incurred.  It is been prepared on the basis of a stand-alone entity.  And the reasonableness of the costs that are in that submission would be subject to review by the Board at that time.


MR. KAISER:  Have those submissions both been filed, in the case of both applicants?


MR. GLICKSMAN:  Yes.  On PowerStream, it is a cost-of-service application that has been filed, and Barrie has filed a third generation. 


MR. KAISER:  Is there a panel assigned to those; do you know?


MS. CONBOY:  I am not sure.  


MR. SHEPHERD:  Mr. Chairman, there is a notice of application on Barrie, but there is no notice of application yet, I don't believe, on PowerStream. 


MS. CONBOY:  Actually, sorry, there is a notice of application that was issued on PowerStream and an Affidavit of Service filed with the Board.  What we haven't received yet is the first procedural order.


MR. SHEPHERD:  That is true.  Okay, sorry. 


MR. KAISER:  Sorry, Mr. Shepherd, I interrupted you. 


MR. SHEPHERD:  No, that was very helpful.  That is like two pages of my cross.


So let me just follow up on that.  So Barrie, then, you are going to presumably amend that application after January 1st for the new name, if for no other reason, right?


MS. CONBOY:  I don't think that that was our intention, to amend the applications.  They were going to go forward as filed.


MR. SHEPHERD:  Barrie Hydro Distribution as an entity will not exist after January 1st, so presumably some amendment will be required.


MS. CONBOY:  Well, I think it also -- I think, again, if we go back to the OBCA - and I am not a lawyer - but you -- when you become a merged entity, you assume licences and rights, and I am not finding the right words, but they are assumed, and that is similar, Mr. Shepherd, to how it operated when we became PowerStream.  We operated under two separate licences and rate orders for a period of time. 


MR. SHEPHERD:  Fine.  With respect to PowerStream, you are going to proceed with the cost-of-service application and present to the Board a set of costs that you don't expect to be true, right?  After the merger, you don't expect the costs that are in your standalone application are what you are actually going to spend.  You know there are going to be changes.  In fact, you are telling the Board in this proceeding there are going to be changes, but you are going to pretend that there aren't those changes for the purposes of your cost-of-services application.


MS. CONBOY:  I don't think that is a nice way of putting it, to say that we would pretend that they wouldn't be there.  I think what we have clarified is that there are no transitional costs in that application.  What we are asking with respect to the deferral period and the synergies is an ability to achieve those, an opportunity to achieve them.  Many of the costs, as we discussed earlier, are usually in the first year, and it is not until after that that you start seeing the synergies and the cost reductions in the second, third and future years, which is beyond 2009 future test year.  


MR. SHEPHERD:  Now let me just -- right now PowerStream is under second generation IRM?


MS. CONBOY:  That is correct.


MR. SHEPHERD:  And the Board's policy, page six of their letter which explains the policy, right, of July 23rd, 2007, says -- and I am quoting here, in the second box:

"The plan that the distributor was subject to at the time of the MAAD application will apply, even if this means that individual and different rate plans will be maintained until rebasing.”


So you are not proposing to comply with that, are you?


MS. CONBOY:  Well, I mean, I don't think that what we are doing is inconsistent.  We filed a rate application which took a long time to put together on a standalone basis.  There were merger discussions going on in parallel to that.  I think that the costs that are in the rate application are still representative of what the company is going to incur in 2009.  Are we talking about -- you know, we are talking about one application being filed before the other.  I am not sure what your question is.  I don't think it is inconsistent.


MR. SHEPHERD:  Okay.  That has nothing to do with what I asked.  So I am asking about second generation IRM.  The Board policy says when you make your application, whatever IRM program you are in at that time, you stay in until your next rebasing, right?


So your next rebasing, you are proposing, is for 2014.  You don't want to count the 2009 rebasing as a rebasing after trans --


MS. CONBOY:  Yeah, I mean the report talks about rebasing of the consolidated entity, and we are not planning on rebasing the consolidated entity for five years.  I may be not understanding your question, but we put in an application prior to the merger.  Will the timing be off a couple of months, where you have the merger applied on one date, and then a month later, perhaps you have the rebasing of the predecessor utility?  That will be up to the Board to decide.


MR. SHEPHERD:  Well, indeed, we are going to make submissions on it later today.  But I am just trying to understand what the impact of this is.


What you are proposing is, as I understand it, that you are going to complete the transaction in 2008.  The rebasing of PowerStream in 2009 won't count as a post-merger rebasing for the purposes of this policy, and that will have two effects: you will get a rate increase after the -- you hope you will get a rate increase after the transaction that will continue for five years, and -- 


MS. CONBOY:  Sorry.


MR. SHEPHERD:  And you will now have third generation IRM applied to you instead of second; is that right?


MS. CONBOY:  We are hoping to have the new company start on January 1st, 2009, the rates being set on a rebasing for a cost-of-service application of the predecessor utility, so that the rates of that standalone utility are just and reasonable going into a merger; yes, that is what we are proposing, and it was on that basis that the parties to the transaction entered into this negotiation.


MR. SHEPHERD:  Well, okay.  I guess --


MR. VLAHOS:  Mr. Shepherd, would it matter if there was a -- I know it is 2009 test year.  Would it matter in terms of your thinking or cross-examination if there was a historical test year?  Would it or -- like 2008?


MR. SHEPHERD:  Like 2008 -– sorry, you mean if they had rebased in 2008?


MR. VLAHOS:  Yes.  Your premise of your question is that, you know, the test year is 2009, beginning May 1st.  That is the rate year, and I take it from you -- I sense from your questions that is what you take issue with.


If the test year was based on 2008 historical, would the same concerns apply?


MR. SHEPHERD:  Keep in mind, Mr. Vlahos, that our position on the rebasing proposal is twofold.  First, they are not complying with the policy, because they want to rebase after the transaction and not count it.  So that is a technical objection to it.  So once they decide they are not complying with the policy, then the Board has basically a tabula rasa on what they want to do with it.


And then the second is a substantive issue, so it’s to your example, the substantive issue of how much windfall is appropriate or - “windfall” is a charged word and I shouldn't use it - how much benefit should they get for the relatively low cost and risk associated with the transaction.  And that is a -- the Board's judgment as to what do you -- how much do you need to reward the shareholders in order to achieve the policy objectives here.  So they are two separate arguments. 


MR. VLAHOS:  Right, and none of those would be issues if the transaction was not announced or proposed to close after May 1st, 2008 -- sorry, 2009 rather, say at the end of 2009.  Those would not be issues? 


MR. SHEPHERD:  The first issue would not be.  The second still would be; they would still be getting a substantial benefit, more than is reasonable, given the risk.


MR. VLAHOS:  But that -- okay, but would that be inconsistent with the Board's policy on -- 


MR. SHEPHERD:  Yes --


MR. VLAHOS:  So you would still argue that?


MR. SHEPHERD:  We would be arguing that notwithstanding the Board's policy, this is too extreme a situation.


MR. VLAHOS:  All right.  Just finally, I think I read in the evidence that the one-time cost of the amalgamation is about $5 million and the benefits are calculated at about $5 million, annually. 


MR. SHEPHERD:  I believe the benefits are about 40, but I am going to ask some questions about that; in total. 


MR. VLAHOS:  In total?  Okay.


MR. SHEPHERD:  Over the five years.


MR. VLAHOS:  I was talking about annually.


MR. SHEPHERD:  Yes.


MR. VLAHOS:  All right.  That's fine.  Proceed.


MR. GLICKSMAN:  Just one point of clarification.  I guess we do not agree with you that we are not being consistent with the Board policy.  We will leave that to the Board panel to decide.


But obviously, and I think Mr. Vlahos has pointed out that if technically, if we had felt we had been in non-compliance with the policy, we could just defer the closing past the end of the year and closed after we had our rate orders, and so  we did not feel, in consultation with our legal counsel, and with our MAADs application, we felt we could file our MAAD application now, close at the end of the year, and allow the rate applications to still go through on the basis that we have put them forward, but that's obviously a point where we disagree with you, and I don't -- and we will just leave it at that.


MR. SHEPHERD:  Well, you'd have to close May 1st, 2010, right?


MR. GLICKSMAN:  No, we could close anytime near the end of 2009, as Mr. Vlahos said.  We would have a rate order effective May the 1st, 2009 for PowerStream, and then we could close May 30th.


MR. SHEPHERD:  Well, then you would be -- you would have rates based on a revenue requirement that you knew at the time you gave the evidence wasn't correct; wouldn't you?


MR. GLICKSMAN:  That's not true.  As we have also said that we -- that our 2009 costs, which will be subject of the Board panel's review, we feel are the costs that we will incur in 2009 other than the transition costs that we will be incurring in addition to those.


MR. SHEPHERD:  Well, actually, you said earlier "and the savings".


MR. GLICKSMAN:  We don't expect to achieve much of the savings, if any, before the second year.


MR. SHEPHERD:  I thought your business case said you were going to average $5-million a year, or $5.5-million a year, over five years?


MR. GLICKSMAN:  No, we did not say we were going to average.  Our things as a merger savings will be approximately 5- to 5.5-million a year, but we don't achieve them in the first year.  I mean, just in terms of, you know, we've talked about that we don't have agreements with the unions and how actually deal with reductions of staff.  So there are not many savings, if all, and so I can't tell you exactly how much we'll achieve, but right now we are not forecasting, and our pro forma models did not have many savings, if at all, built into that.


MR. SHEPHERD:  Let me just nail down so I am perfectly clear on what you are proposing.  The Board policy says in page 5 of their letter -- explanatory letter the Board says:

"The Board has, however, concluded that the deferral period should begin at the closing date of the transaction."


And you're proposing that with respect to PowerStream the deferral period will not start then but will start after PowerStream first rebases as a stand-alone; is that right?


MR. GLICKSMAN:  So the report talks about rebasing of the consolidated entity, and we are not proposing to rebase the consolidated entity.  And I know you are referring to two or three lines of the Board report.  I don't want to take you through every line of the report.  Our interpretation of the report is what we are doing and is consistent with the Board policy and the Board rules.


And we put forward in our rate application, on our MAAD application on page 7 and 10, we have laid out clearly the time line that we had put forward.  We are on page 7 of 10, item number 41.  We said the timing was going to be May the 1st PowerStream rebased rates, May the 1st, 2009 Barrie Hydro third-generation rate adjustment, then May the 1st, 2010, the rate adjustment for third generation of both entities going forward, and then coming back with rebasing within five years, 41.5.


MR. SHEPHERD:  Okay.  You have just thrown me a little bit of a curve here.  So what you are saying is that the Board policy only talks about rebasing of the consolidated entity.  So does that mean that anytime in the next five years either Barrie or PowerStream can come in and ask for a cost-of-service rate increase separately?


MR. GLICKSMAN:  Right now we are assuming that in between this, when the Board approves its policy and comes up with the rates for PowerStream and Barrie, that we would just be on third-generation formula.


MR. SHEPHERD:  That is not what I am asking now.  I am not asking what you are intending.  I am asking whether what I am saying, that is, anytime you can come in separately, is what you believe to be consistent with the policy.


MR. GLICKSMAN:  I don't think so.


MR. SHEPHERD:  So this first year is an exception to - the general rule is, once you close the transaction for five years you are on IRM, right?


MS. CONBOY:  Yes.


MR. SHEPHERD:  That is what the policy says.  But you are saying there is an exception to that.  If you are already planning to do a cost-of-service, you can do it in your first year; is that right?


MS. CONBOY:  Well, I think we are going in circles.  I mean, Mr. Glicksman said that we have -- I guess you interpret the report differently.  We had an application before the Board prior to filing the MAAD application.  We wanted to rebase PowerStream's rates so that they were just and reasonable going into this merger.


Is this a matter of, well, you have got your rates approved on May 1st and you become Mergeco on May 30th?  I don't know.  But I think all we can say is --


MR. KAISER:  I think one of the issues -- and it is just one of the issues -- the five-year period that a consolidated entity could stay out for up to five years, that concept, if we read the report, was intended to create an incentive in some sense for people that merged so that they could obviously take the risk and possibly reap savings over that period of time without having them clawed back, as I think Mr. Vegh said in his opening statement.


One issue we need to understand, though, do you think that five-year period runs from the date the deal closes or the date in which you get possibly these two new rate orders with respect to the two outstanding applications?


MR. GLICKSMAN:  I think what we put forward in our application, Mr. Kaiser, is we would rebase within five years from the closing of the proposed transaction.


MR. KAISER:  That is what I thought.  I just wanted to clarify.  You are not asking for an extension, in effect --


MR. GLICKSMAN:  No.


MR. KAISER:  -- because of what I am going to call overlapping rate applications.


MR. VEGH:  And perhaps if I -- sorry, if I could just be of service, Mr. Shepherd keeps referring to the letter that accompanied the report.  The report itself sets that trigger date, and it's at page 5, where it says:

"Distributors that apply for approval of a consolidation transaction may propose to defer the rate rebasing of the consolidated entity for up to five years from the date of closing of the transaction."


At the top of page 5, and I think that's what the application asks for.


MS. CONBOY:  Can I also add, Mr. Shepherd, I think when we were looking at that, part of our interpretation in our mind made sense.  If you've got a company where half of the company is on second-generation IRM, half the company is on third-generation IRM, we just, when we read the report, that -- we couldn't figure out how that was going to work.  You've got half the company on one productivity factor, the other part of the company on another productivity factor, part of the company is eligible for a cap-ex module, but the other parent isn't eligible for a cap-ex module, part of the company has a stretch factor applied to it, the other part of the company doesn't have a stretch factor applied to it, and how do you calculate those.  So we didn't -- that also helped inform our interpretation of the report.


MR. SHEPHERD:  Well, of course the Board put its mind to that and said, 'Yes, we expect that in fact there will be companies that are on both -- different plans,' didn't it?


MS. CONBOY:  Okay.  Well...


MR. SHEPHERD:  Well, no, I am asking a question.  Didn't it say that?


MS. CONBOY:  And I am going to look.


MR. SHEPHERD:  Well, it is on page 6:

"Even if this means that individual and different rate plans will be maintained until rebasing."


The Board specifically put its mind to that and said that was okay, right?


MS. CONBOY:  Yup.


MR. SHEPHERD:  All right.  We will save the rest for argument.


In 2010 it is your current intention that Barrie will ask for a 1.5 percent incremental capital module and PowerStream for a 2 percent incremental capital module?


MR. GLICKSMAN:  This gets -- when you talked about the business case before -- and I think Barb Gray explained to you that we updated the business case after the letter of intent was done.  We hired KPMG to help us establish a relative valuation and also to confirm the reasonableness of the savings.


At the time the pro forma statements were developed, we didn't know what the formula would be for third-generation IRM.  At that time there had been, in preliminary look at third-generation IRM, they had talked about a capital -- a 1 percent or 2 percent capital factor.


So KPMG, in their review, determined that based on the capital that Barrie was spending and based on the capital that PowerStream was spending, that they would build in a capital factor, because they didn't know what the third-generation formula would look like.


That was -- the third-generation report was finalized after the valuation was done and the business -- and the cost savings were determined. 


MR. SHEPHERD:  Well, yes, except that you subsequently, like a week or two ago, refiled those pro forma statements with new numbers, right?  In fact, specifically related to capital; didn't you? 


MR. GLICKSMAN:  No, we corrected an error that had been there in it, in the stuff that we had given you previously.  We didn't recalculate any numbers.  Those numbers are the same as what KPMG had last summer. 


MR. SHEPHERD:  Your current plan, nonetheless, according to your evidence, your current plan is you will have incremental capital increases in 2010; that is what the pro formas say, right?


MR. GLICKSMAN:  The current plan, in 2010, depending on the level of capital expenditures that Barrie and PowerStream will have -- be forecasting at that time, as Paula said, we’d have to see if they were eligible for the capital formula that’s built into third generation IRM.


MR. SHEPHERD:  And you have included those assumptions, notwithstanding the fact that you are expecting your capital expenses will be reduced as a result of the merger, by almost a million dollars a year, right, for ten years?


MR. GLICKSMAN:  The capital expenditures we said will be reduced by about 850,000, which is substantially below a capital plan of over $90 million for the combined entities.


MR. VLAHOS:  Mr. Shepherd, if I may, when you say 1.5 percent increase in capital module, I don't know -- maybe one of you gentlemen can help me understand this -- this is 1.5 percent for one and I think two percent for the other.  What is that percentage?  Is that impact on rates?  Is that --


MR. SHEPHERD:  Let me refer you to the reference, MR. Vlahos.  It's in -- School's Interrogatory No. 7 at the bottom of the second page, they talk about the assumptions in the pro formas, and one of it is including incremental capital increases of 1.5 percent and 2 percent, respectively.  Now those are increases in rates, right?  Is that right, Mr. Glicksman?


MR. GLICKSMAN:  Those would have been increases in rates to allow for capital being spent, and at that time the formula that was under consideration would have been that the capital being forecast last summer would have allowed for a capital incremental amount.


By the way, the pro formas also assumed that Barrie would have been eligible for a capital formula in 2009, and obviously, as we have said, Barrie did not apply for the capital module in 2009.  Their capital expenditures were not sufficient to cover that.  So the pro forma statements were developed at a period of time, and that may not be the case in 2010, just like it wasn't the case in 2009.


MR. SHEPHERD:  I see.  The pro forma statements that you have provided calculating the merger savings, am I right that you have for the years to and including 2013, you are assuming merger savings including the impact of capital over that period -- because capital reduces your annual costs -- of about $30 million less 5 million upfront costs; am I in the right range?


MR. GLICKSMAN:  The range is about 5-1/2 million a year, so for four years that adds up in my math to about $22 million. 


MR. SHEPHERD:  Why is it four years instead of five years?


MR. GLICKSMAN:  Because you don't get the savings the first year.


MR. SHEPHERD:  Is that in your application somewhere?


MR. GLICKSMAN:  I would have to look at the pro forma, but yes, in the pro forma statements, we have not built in that 5 million of savings in the first year.


MR. SHEPHERD:  See, in the business case, it estimates it and does a net present value of the savings, and the net present value only works if you include the first year as well.


 MR. GLICKSMAN:  I don't know where you get the 5-1/2 million per year from in the first year, and that is not consistent --


MR. SHEPHERD:  The business case, which had a 4-1/2 million --


MR. GLICKSMAN:  Which business case?


MR. SHEPHERD:  The business case that you filed. 


MR. GLICKSMAN:  That was a 2007 business case, and we have said that business case was updated in last summer, working with KPMG, and we are assuming that we don't achieve much of the savings until the second year. 


MR. KAISER:  Do we have that document in the record that you are just referring to?


MR. SHEPHERD:  No.  I am going to ask for it, Mr. Chairman.  I asked for it and they said no.  I am going to ask for it again.  This is the valuation. 


MR. GLICKSMAN:  Valuation doesn't have anything on business case savings in it.  Valuation only establishes relative valuation independent of any merger. 


MR. SHEPHERD:  I guess my understanding was the valuation valued the companies before the merger and then after the merger, and the after the merger was based on a new discounted cash flow for Mergeco.


MR. GLICKSMAN:  No.


MR. SHEPHERD:  That’s what your evidence says, isn’t it?


MR. GLICKSMAN:  No, that is not true.  Valuation valued the companies excluding the merger, and then the study verified that the savings were achievable at five to 5-1/2 million.  It did not establish a relative value including those savings, because how do you apportion those savings?  You can't apportion the savings between PowerStream and Barrie.  You would establish a range of the values for the two entities, and KPMG confirmed the reasonableness and achievability of those savings.  


MR. SHEPHERD:  So it has, in fact?  Their report does calculate the savings --


MR. GLICKSMAN:  Their report verified that the savings of five to 5-1/2 million were reasonable and achievable.


MR. SHEPHERD:  In fact, it details them year by year, doesn't it?  It does a forecast and breaks them down, doesn't it? 


MR. GLICKSMAN:  I refer you to page 14 of our filing, question 2.1.5, and we have said the projected net savings are in the range of five to 5-1/2 million each year, and then it outlines in detail what those -- what those -- what the transition costs are.


But as I am saying to you, the pro formas do not build in the savings in the first year.  Ms. Gray has informed me that in the first year, the pro formas model have approximately 1.8 million of savings built in.


MR. SHEPHERD:  Well, there are savings in the first year?


MR. GLICKSMAN:  There are some that were forecast last year summer, but not five to 5-1/2 million. 


MR. SHEPHERD:  Let me come back to the valuation for a second.  I asked you a specific question on that and you answered something else, so let me get back to the question.


That valuation has in it KPMG's analysis, review of the savings, category by category and year by year.


MR. GLICKSMAN:  No, not the valuation.  There are two reports by KPMG.  They had a teem that looked at the valuation; that team looked at Barrie standalone and PowerStream standalone, and established a relative value, a range of relative value for Barrie and PowerStream, which then was the basis for negotiating the relative value of PowerStream and Barrie going into this transaction, and that is the valuation exercise.


MR. SHEPHERD:  Let me just stop you right there.  And that was done using discounted cash flow, right?


MR. GLICKSMAN:  Yes, but it included no savings, just standalone of the two entities.


MR. SHEPHERD:  Then the second report?


MR. GLICKSMAN:  The second report, Ms. Gray could likely talk to it in more detail, but we established a working group under Ms. Gray and a person from PowerStream, and we had teams work with, to identify what type of savings were achievable.  And KPMG audited that process to ensure that the savings were reasonable and achievable, so that the shareholders going into the transaction could be assured of the reasonableness and achievability of that savings, so that they wouldn't be too low, they wouldn't be too high.  They wanted to make sure that whatever management was asserting to them was reasonable and achievable.


MR. SHEPHERD:  So that report has a breakdown year by year of the types of savings and their amounts, not just for 2009 and ’10, but throughout the rebasing holiday, right?


MR. GLICKSMAN:  That is scheduled.  There is not a written report.  There is not a documented 30-page report.


MR. SHEPHERD:  Prepared by KPMG?


MR. GLICKSMAN:  There are a couple of slides.  


MR. SHEPHERD:  Do you have that?  Can we see it? 


MS. LONG:  Mr. Shepherd, I am going to ask why you need that report.  You in your interrogatories asked for the draft business case referred to in the document, which we provided to you.  We submitted these interrogatories at the end of November.  We haven't received any questions from you, or you haven't made any motion asking for further clarification of these interrogatories if you were unsatisfied with the answer.  The witness panel has given you evidence.  I am just not clear why you feel that you need the report.


MR. SHEPHERD:  Well, of course I don't need anything.  The Board needs everything, not me.  But having said that, it seems to me that it is up to you to make your case, and if you choose not to put evidence in that is clearly relevant, then it is pretty difficult for the Board to make a decision.


Sorry, that was rude of me.  I apologize.  Sometimes I get carried away.


MR. KAISER:  Well, I just have one question of clarification.  In the business case that we do have, September 17th, 2007, at page 11, it says that the annual OM&A savings of 4.5-million represent a cost saving of approximately 9 percent of the combined 2006 OM&A.


And so we are obviously intrigued by how these cost savings will be dealt with, if at all, in the cost-of-service application that is before us.


I thought I heard Mr. Glicksman say, 'No, no, there won't be any savings in year one of the merger.'  I am trying to see where I find that, because it is not in the one document that I have been able to find.  If it is somewhere else, please, help us out.


MR. SHEPHERD:  My understanding is he was just saying that there is about $1.8-million in the first year of savings, but we haven't got the document that says that, though.


MR. KAISER:  Because that is not what it says at page 11 of 21 of the September 2007 business case.


MS. GRAY:  Just to clarify, that document you are referring to is the initial business case. 


MR. GLICKSMAN:  Ms. Gray said that document --


MS. SEBALJ:  Sorry, can you turn your microphone on, please?  Thank you.


MR. GLICKSMAN:  That document that the Board Member was referring to is the initial business case that was done in the summer of 2007.  It also doesn't lay out the annual.  I am just checking to see if we have laid out -- where we have laid out the annual.


MR. KAISER:  Well, it does say the annual, but you -- it says the annual is 4.5 over the -- and it says over 20 years it is 40-million.  But I understand your point.  I just want to know where -- can you give us the revised business case that makes it clear that it isn't 4.5-million a year?


MR. GLICKSMAN:  Yes, we can -- we likely have a spreadsheet that we can give you that underlies the numbers in the pro forma statements that would show what the savings are by year, and we are just trying to put our hands on that.


MR. SHEPHERD:  Well, the pro formas only go to 2010, right?


MR. GLICKSMAN:  Yes, but it will show 2009 and 2010 the numbers that are built in.


MR. SHEPHERD:  Well, and so I am asking about -- KPMG went all the way to 2013, in fact beyond, right?


MR. GLICKSMAN:  We did.  We went beyond.  We went for a ten-year period.


MR. SHEPHERD:  So you have that spreadsheet.


MR. GLICKSMAN:  Yes, as we said, we are trying to put our hands on that spreadsheet.


MR. SHEPHERD:  Okay.  Can I ask for an undertaking to provide that --


MR. KAISER:  We will reserve a number for that.


MS. SEBALJ:  Undertaking K1.1.  And just so that we are clear on what we are describing, because I think we've been referring to two different documents, the applicants have referred to a document going to 2010.  Mr. Shepherd, you have referred to a document going well beyond 2013.  So which document are we -- which document is the applicant or the applicants undertaking to provide?


MR. SHEPHERD:  I am requesting the ten-year document on which KPMG passed in their report.


MR. VLAHOS:  Sorry, the document or the spreadsheet?


MR. KAISER:  The spreadsheet.


MR. SHEPHERD:  Yes, it is probably a spreadsheet, yes.


MR. KAISER:  That is what they've indicated they have, so let's stick with that if they can find it.


MR. SHEPHERD:  Now, the --


MR. VEGH:  Sorry, could you repeat the undertaking then, just so I know we've...


MR. KAISER:  It is the spreadsheet that identified -- and correct me if I am wrong, Mr. Glicksman -- the annual savings --


MR. GLICKSMAN:  Yes, and for which years would you like us to provide --


MR. KAISER:  -- (inaudible) merger by year.


MR. GLICKSMAN:  For which years would you like us to provide them?


MR. KAISER:  Well, starting with the first year, going out as far as you have.  We are most concerned, of course, about the first year.  That is what is in debate here.

UNDERTAKING K1.1:  To provide a 10-year forecast of savings by department.


MR. SHEPHERD:  Well, Mr. Chairman, I am actually concerned about farther out, because our argument is that the overall savings are too much.


MR. KAISER:  No, I understand.  And I think I thought I heard that it was a ten-year projection, the spreadsheet.  Is that correct, sir?


MR. GLICKSMAN:  Yes, it is a ten-year projection.


MR. SHEPHERD:  Now, your projections for savings don't include a lower cost of capital, do they?


MR. GLICKSMAN:  That is correct.


MR. SHEPHERD:  But you do expect to have a lower cost of capital.


MR. GLICKSMAN:  We would hope to have a lower cost of capital.  We can't -- neither us nor KPMG were able to calculate exactly what lower cost of capital.  If you looked at the credit rating for Barrie on its own, it was an A credit rating.  If you look at the credit rating for PowerStream on its own, it is an A credit rating.


So, I mean, it is hard to define exact -- to calculate a number, and so neither ourselves nor KPMG could reasonably estimate what the -- to quantify what a lower cost of capital would be for the new entity going forward.


MR. SHEPHERD:  But in fact, in your original business case you said that is one of the benefits we will have, is a lower cost of capital.


MR. GLICKSMAN:  We expect to have a lower cost of capital, but we cannot quantify it, and because we couldn't quantify it, and neither could KPMG, it was not a number that was given to -- that was quantified.


MR. VLAHOS:  Mr. Glicksman, just to be clear, you are talking about lower cost of debt capital?


MR. GLICKSMAN:  Yes, yes.


MR. SHEPHERD:  Then you also expect that there will be reductions in personnel costs, and in your business case it is about $3.4-million a year, but I take it that that number has changed.


MS. GRAY:  That would be correct.  In the first year we are anticipating approximately 1.1-million, and after that in 2010 about 4.1-million.


MR. SHEPHERD:  Okay.  So it is increasing year by year until it reaches a plateau at some point.


MS. GRAY:  Yes, the difference in the first year compared to the second year is that we believe, given the transitional nature of the business, required additional staff within that, so we don't anticipate the synergy savings to the next year.


MR. SHEPHERD:  Now, you have -- so you are assuming a big part of your savings are going to be in personnel costs, but you are then not assuming any reductions in employee future benefits, are you?


MS. GRAY:  That is correct -- oh, sorry, excuse me.


MR. SHEPHERD:  Employee future benefits.


MS. GRAY:  Oh, John will answer that.


MR. GLICKSMAN:  In terms of employee future benefits, we told you that the labour agreements that we have for PowerStream and for Barrie are separate.  We have not harmonized or negotiated the labour agreements, so we can't really calculate what the post-retirement benefits would be for the two entities.


In fact, Barrie, I think, have post-retirement benefits now.  At PowerStream they were grandfathered only for a certain set of employees during labour negotiations.  We don't know what the outcome will be, whether the employee benefit wills be higher for all the employees or where they will come out.  So we could not, again, estimate what the impact will be on employee benefits of this merger, and neither could KPMG.


MR. SHEPHERD:  So you have assumed zero.


MR. GLICKSMAN:  Yes, because actually it could actually go the other way.  Employee benefits actually could increase.


MR. SHEPHERD:  Well, you are projecting your staffing costs are going to go down by somewhere in the order of 10 percent, right?


MR. GLICKSMAN:  But when we build in the staffing cost reductions, you include things like -- I mean, it's not only the direct costs.  You have included the indirect costs associated with those employees.  They are not built in.


MR. SHEPHERD:  We asked you whether you had a figure for employee future benefits, and you said "no".


MR. GLICKSMAN:  We don't have a figure for employee future benefits on its own, no.  We have a figure for staff costs of 4.1-million.


So when we calculated the 4.1-million of savings, we used labour and a burden rate, which is typical in costing out labour savings.  It is not just the direct salaries.  We used an approximate burden rate.


So as you have less staff, you have less unemployment insurance, you have less Workman's Compensation costs.  Those, you know, payroll burdens are lower because you have less staff.


MR. SHEPHERD:  So are you saying that your figure does include employee future benefits or not?


MR. GLICKSMAN:  No, we don't -- our figure just includes the normal payroll burden.


MR. SHEPHERD:  Okay.  So then if you have less staff you should have less employee future benefits, right? Generally.


MR. GLICKSMAN:  Well, I don't -- maybe the terminology we are running into -- what do you define to be "employee future benefits"?


MR. SHEPHERD:  Have you not understood this all the way along?


MR. GLICKSMAN:  Well, because, for example, for PowerStream, most of the employees do not have future benefits.  And, for example, we don't know which employees will be reduced in the new company, so some of the employees have future benefits; some of the employees do not have future benefits.


MR. SHEPHERD:  Excuse me one second.  You have a -- your balance sheet has a line that says “employee future benefits”.  That is your balance sheet, right?


MR. GLICKSMAN:  Right.


MR. SHEPHERD:  So you know what it means, right?


MR. GLICKSMAN:  Those employee future benefits are the actuarial valuation of the employee benefits as per the collective agreements that are in place today, and as we have said, we don't assume that those benefits -- we couldn't recalculate them.  We have assumed they are coming in the way they are, and we couldn't attribute any change in the number of employees to those lines.


MR. SHEPHERD:  You are also going to have some savings associated with harmonizing corporate policy when -- things like customer deposits and collections, things like procurement, asset management, things like that.  When you harmonize those things, you hope to get savings out of that, right?


MR. GLICKSMAN:  We would hope to get savings, but again, neither us nor KPMG could estimate what those savings would be.


MR. SHEPHERD:  So you treated those as zero too?


MR. GLICKSMAN:  Yes, because in some cases actually, we have talked about a higher level of service for Barrie customers in terms of a 24-hour control room, so there could be, in harmonizing corporate policy, some of those will actually add costs and not just reduce costs. 


MR. SHEPHERD:  But you have no analysis of this, so you can't help the Board with what that is going to mean in terms of dollars?


MR. GLICKSMAN:  No, that is correct.  


MR. SHEPHERD:  Okay.  Now your savings estimates do assume that you are going to have increases in your revenue requirement, based on rate increases, of $14.4 million in the next two years; isn't that right?  That is from IR 

No. 7.


MS. GRAY:  Sorry, IR number?


MR. SHEPHERD:  Seven.


MR. GLICKSMAN:  I have IR No. 7 in front of me, but I am sorry, I can't find the number you are referring to, the $14.4 million in your question.


MR. SHEPHERD:  It is 2009 versus 2007, 8.5 million plus 2010 versus 2009, 5.9 million, total 14.9 million; isn't that right?


MR. GLICKSMAN:  The first thing is I think the answer to your interrogatory explained that 2007 was artificially high.  There were items in there, for example the -- Barrie had filed that 2007 number -–


MR. SHEPHERD:  Can I just stop you for a second, Mr. Glicksman, because I am going to come to that?  But I am only reading the rates line.


MR. GLICKSMAN:  Yes, the rate increase is 14 -- is from 2009 -- 2010 to 2009 is 5.9 million. 


MR. SHEPHERD:  And 2007 to 2009 is 8.5 million, right?  So it’s a total of 14.4 million over the two years, just on the rates component?


MR. GLICKSMAN:  Which would include rates already increased in 2008.


MR. SHEPHERD:  Yes.


MR. GLICKSMAN:  Yes. 


MR. SHEPHERD:  Okay.  In fact, some of that is the $2.3 million increase that Barrie got in 2008, right?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  Okay, and so some of that would be the PowerStream IRM rate increase in 2008, which I guess was what?  1.3?


MR. GLICKSMAN:  I don't have the number exactly. 


MR. SHEPHERD:  Well, it is probably here.  No, it isn't.


Now, let's come back to the adjustments you are talking about.  These figures that you have, 2007 revenue requirement of 145.7 million, that is actually overstated, right?  Not intentionally; I am not saying anything bad, but it’s just because it includes things that are not apples to apples comparisons to the subsequent year, right?


MR. GLICKSMAN:  It includes things not apples to apples, because they were one-time items that were built into 2007 revenues, but they are actual revenues, so they are not overstating the actuals.  They are part of the actuals in the audited statements.


MR. SHEPHERD:  Understood, but for apples to apples, you would have to reduce that by 10.8 million, right?


MR. GLICKSMAN:  For 2007? 


MR. SHEPHERD:  Yes. 


MR. GLICKSMAN:  For the two-year period, yes, we would have to reduce those by 10.8 million.


MR. SHEPHERD:  So that would make that 134.9 million total revenue requirement in 2007, of the two companies, and you're anticipating that that will go up to 151.3 in 2009 and 161.9 in 2010; is that correct?


MR. GLICKSMAN:  We have said that in 2009 it is 151.3, and in 2010 we forecast 161.9.


MR. SHEPHERD:  So that is a 20 percent increase in revenues over three years, right?


MR. GLICKSMAN:  Firstly, those numbers include normal growth revenues, in terms of revenue growth.


MR. SHEPHERD:  I am going to come to that.  Just deal with my first question.  It is 20 --


MR. GLICKSMAN:  It is not an increase in rates. 


MR. SHEPHERD:  I didn't say rates; I said revenue requirement.


MR. GLICKSMAN:  So we are forecasting an increase of 10.6 million in revenues between 2009 and 2010, including growth.


MR. SHEPHERD:  You’re forecasting that from 2007 to 2010, your revenues will increase by $27 million, 20 percent; is that right?


MR. GLICKSMAN:  And I am referring to the 2009 to 2010, which is a 10.6. 


MR. SHEPHERD:  Okay, but to come back to my question, 2007 to 2010, we adjust 2007 to get rid of the one-time stuff, which makes it 134.9.  You are prosing 161.9 in 2010; that is what you are expecting.  That is a 27 million difference, right?


MR. GLICKSMAN:  Arithmetically, that is correct. 


MR. SHEPHERD:  Okay, and that is 20 percent. 


MR. GLICKSMAN:  I haven't worked out that number on a calculator.


MR. SHEPHERD:  That is fine.  And that is made up of increased revenue due to growth of about 12.6 percent --12.6 million, sorry.  Right?


MR. GLICKSMAN:  Correct. 


MR. SHEPHERD:  And increased revenue due to rate increases of 14.4 million?


MR. GLICKSMAN:  Correct. 


MR. SHEPHERD:  Okay.  Are those figures roughly still what you anticipate?


MR. GLICKSMAN:  Well, they can't be exactly roughly, because for example, we mentioned to you the IRM, the submission from Barrie does not include a capital adjustment, and we don't know what the number will be coming out of our rate rebasing for PowerStream. 


MR. SHEPHERD:  So you don't have updated forecasts?


MR. GLICKSMAN:  For 2009 and 2010, in terms to update these numbers, no, I do not have. 


MR. SHEPHERD:  In fact, when you went to Vaughan Council, you said:  There are three scenarios that we can use, right?  A 5 percent rate increase in 2009, a 9 percent rate increase in 2009, and five percent but we don't get to keep it, right?  We don't get to keep the merger savings.  Those are the three scenarios you presented to Vaughan, right?


MR. GLICKSMAN:  Can you refer me to your --


MR. SHEPHERD:  Sure.  Tab – we’re going to come back to this later -- but Tab 33 to the School's interrogatories. 


MR. GLICKSMAN:  Sorry, Exhibit 33? 


MR. SHEPHERD:  Tab 33, or maybe it is called Exhibit 33, actually, to the --


MR. GLICKSMAN:  I don't see any Vaughan. 


MR. SHEPHERD:  Well, okay.  I will come back to this.  It is really the subject of a different item.  I will come back to it.


Are there any other components of the merger savings that you haven't valued because you don't know what they are?  We have identified a few here already, but are there any others?


MR. GLICKSMAN:  We have talked about we don't know what the employee future benefits could be, the costs or savings that might be incurred, because there could be costs going up; there could be savings.


The cost of capital, we didn't estimate that and we haven't been able to estimate it.  We have talked about the costs or benefits of harmonizing policies.  Again, those could be costs or benefits; we haven't estimated those.


And in regulatory changes, we haven't estimated what the costs or, you know, benefits could be of changes of regulatory framework.


MR. SHEPHERD:  You didn't reduce regulatory costs because you have one entity instead of two?


MR. GLICKSMAN:  Those we actually estimated.


MR. SHEPHERD:  Okay.  So I don't understand what you mean then.


MR. GLICKSMAN:  Well, there could be changes in the regulatory structure going forward.


MR. SHEPHERD:  I am only asking about merger-related saves.  I'm not entitled to ask you about other stuff.  


MR. GLICKSMAN:  We also haven't updated -- and at the time the business case was done, we hadn't signed an agreement with the union where we had said no forced relocation or staff reductions, other than on a voluntary basis, and we haven't updated our transition costs or merger savings estimates to take those into account.


MR. SHEPHERD:  Okay.  Now, the reason why PowerStream is coming for a 2009 rebasing after the merger transaction is because you think you require an increase in operating maintenance capital expenditures shortly after the closing of the transaction; right?


MR. GLICKSMAN:  Well, actually we have had increases, for example, in our capital program.  We have spent substantial amounts on capital since our last rebasing, and that is a large part of our 2009 forward rate proceedings, which will be the subject of a separate proceeding, and those costs have nothing to do with the merger.  


They would be subject to review by the Board and intervenors, like yourselves and others, when our 2009 forward test year comes up to the Board Panel for review.


MR. SHEPHERD:  So the thing I am struggling with here is that you want to close the transaction.  Then you want an increase afterward, and then you want a rebasing holiday.


MR. KAISER:  No, I don't think that is right.  I think they said rebasing starts with the closing of the transaction.


MR. SHEPHERD:  Well, PowerStream is rebasing after 2009, so they want to rebase for PowerStream after the closing of the transaction.


MR. KAISER:  I understand they have an application outstanding, but the five-year period that you have referred to, and others, starts with closing.


MR. VEGH:  And that applies to the consolidated entity.


MR. SHEPHERD:  But not to PowerStream.


MR. KAISER:  Well, PowerStream will be part of the consolidated entity.  There are two outstanding applications, we understand, that will be heard in the next year.  The rate is effective May 1st, 2009.


MR. SHEPHERD:  Understood.  And here is the thing I don't understand and the reason -- where I am going with this is your alternative to asking for special rebasing of just part of the Mergeco after closing is to file a cost-of-service application for Mergeco in 2009.  It would get all of your PowerStream stuff in.  It would adjust Barrie, as well, and you would still have under IRM -- you would still have three more years.  So you would only use one more year; right?


Why didn't you take that approach, simpler, straightforward?


MS. CONBOY:  I am not sure that I understand what you are proposing.  You are proposing that we pull together a cost-of-service application for Mergeco in time for May 1st, 2009 rates?


MR. SHEPHERD:  You are proceeding with a cost-of-service application for PowerStream, which is 80 percent of Mergeco, and you're caught in this bind where it doesn't really comply with the policy, or at least you are going to have an argument about it; whereas the simpler way of doing it is to say, Well, we know we are going to merge.  We have already done our budgeting, because you have done transition costs.  Let's do a merge transaction for May 1st, 2009, and all we will lose is 2013.


MS. CONBOY:  That is interesting to sort of do that, considering the time.  I mean, merging the entities and getting approval for merging a company, and then, subsequent to that, pulling together a rate application is not as simple as you may be suggesting.  


The policy issue of -- I mean, we have already agreed to disagree on whether we are compliant with the consolidation report, and if you are telling me that, you know, you close the -- you become a new company on May 2nd and that gets you around the wording that you are talking about, no, we didn't contemplate doing what you have suggested, because it didn't make sense to us.


MR. SHEPHERD:  All right.  Let me -- done this, done this.  Oh, that is good.  In -- you have said, I think, that your OM&A savings are something in the order of 22.35 plus 1.8 for 2009, so that would be 24.3; is that about right?


MR. GLICKSMAN:  About right.


MR. SHEPHERD:  That is OM&A, and then you have capital and 850 of capital.


MR. GLICKSMAN:  Average of about 850.


MR. SHEPHERD:  So the revenue requirement impact of that over five years should be, if I have my math right -- this is some of the digits, so it would be about 2.7 million -- no, 2.5 million, roughly?


MR. GLICKSMAN:  Sorry, the revenue requirement, if you have less capital, that will result in lower rates to customers, because there will be lower capital to put -- to get a return on rate base on.  So I am just trying to figure out how you calculated your number, because the capital -- maybe our average depreciation life is about 25, 30 years, so if we saved a total of 5 million over the five years, so 5 million, and it is depreciated over 25 years, you are talking about 200,000 a year.


I don't know how you calculated your revenue requirement.


MR. SHEPHERD:  You are a financial person; right?


MR. GLICKSMAN:  Um-hmm.


MR. SHEPHERD:  Are you CFO?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  So you know if you have 850 in the first year and you have another 850 in the second year, then in the second year the number is 1.7, isn't it, and the next year is 2.55?


MR. GLICKSMAN:  So we said 5 million by the fifth year, but that is not an impact on revenue requirement.  That is just a reduction in capital expenditures.


MR. SHEPHERD:  And if it is not 5 million by the end of five years, but if it is 850 a year, then it's 850 times 15 --


MR. GLICKSMAN:  No, it is 850 per year; 850 in each year.  So it is 850 the first year, 850 the second year, 850 the third year.


MR. SHEPHERD:  In capital expenditures?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  Which means it reduces your rate base each year --


MR. GLICKSMAN:  By only 850.


MR. SHEPHERD:  -- by a cumulative amount?


MR. GLICKSMAN:  Right, five times 850.


MR. SHEPHERD:  No.


MR. GLICKSMAN:  That is the way we have intended.  It is an 850 --


MR. SHEPHERD:  So in 2009, you reduce your capital expenses, and therefore your rate, by 850?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  In 2010, you reduce it by another 850, but the first year doesn't count anymore?


MR. GLICKSMAN:  Yes.  So you have now reduced it by 1.7 million.


MR. SHEPHERD:  Exactly.  So add them up.  If you multiply 850 times 15, you get the right number, don't you?


MR. GLICKSMAN:  By the end of the fifteenth year, you will have reduced --


MR. SHEPHERD:  No.  By the end of the fifth year, one for the first year, two for the second year, three for the third, et cetera.


MR. GLICKSMAN:  By the end of the fifth year, you will have reduced your rate base by five times 850, which is...


MR. SHEPHERD:  Sorry, but mathematically it is not correct. You've just admitted the first year is 850.  The second year is 1.7; right?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  The third year is 2.55?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  The fourth year is 3.4?


MR. GLICKSMAN:  And the fourth year is 4...


MR. SHEPHERD:  It is 4.150?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  So what is the total impact, then?


MR. GLICKSMAN:  I don't know how you calculate the total impact like that.  You can't just add them up arithmetically like that, because the rate base at the end of the five years is 4.15 lower, and you have an impact each year, but the rate base is --


MR. SHEPHERD:  We are arguing about a relatively small number.  I think the number is $2.55 million.  What is the revenue requirement impact that you think arises out of that 850 a year?  Just an estimate is fine.


MR. GLICKSMAN:  The revenue requirement impact?


MR. SHEPHERD:  Yes.  The operating statement impact if you want to do it in those terms.


MR. GLICKSMAN:  We would have -- that has already been built into the 5 to 5-1/2 million, because our pro forma model has a lower capital amount, so it has lower depreciation.  So that has already been built into the 5 to 5-1/2 million.  Lower debt has been built in.  The lower depreciation has been built in.


So the impact of a lower capital has already been built into the pro formas and included into the 5 to 5-1/2 million.


MR. SHEPHERD:  It is interesting you say that, because I had understood that that was OM&A savings.  Is that not OM&A savings?


MR. GLICKSMAN:  No.  It is not in --


MR. SHEPHERD:  You said earlier that KPMG did an evaluation of the two companies.


MR. GLICKSMAN:  Just a clarification.  Barb has said, no, you are correct.  The 5 to 5-1/2 million doesn't have the depreciation impact.  It is in the pro forma, but it is not part of that 5.5.


MR. SHEPHERD:  Okay.  So do you know what the revenue requirement impact is of the 850 a year?  Can you give us an estimate?  Is my 2.5 about right?


MR. GLICKSMAN:  Your 2.5, just notionally, sounds awfully high in terms of revenue requirement impact in each year.


MR. VEGH:  Mr. Shepherd, I will have to take issue with that number of yours, as well.


You are allowing the rate base -- $850,000, okay? -- as one scenario which will be there for, say, five years, so the impact of that would be, we are talking about 10, 12, seven dollars here, every year, right?  So we are talking about $100,000, times -- you picked a number of years, so I don't understand how the 2.5 comes around. 


MR. SHEPHERD:  Well, they way I calculate, I normally use 20 percent as the cost of capital, because many of these expenditures --


MR. VLAHOS:  Okay, well, I use 15, but that’s fine.  


MR. SHEPHRED:  Okay, so 15 percent of $850,000 is, what, about 135?


MR. VLAHOS:  Right.  


MR. SHEPHERD:  Times five years, because you save it every year for the five years.


MR. VLAHOS:  Right, so how does the 2.5 –-


MR. SHEPHERD:  So that is the 850 for the first year, times five years, but then you have another 850 the second year.


MR. VLAHOS:  I’m sorry.  I think we are quarrelling about the $850,000 savings in capital expenditures.


MR. SHEPHERD:  Each year for five years.


MR. VLAHOS:  The revenue requirement impact of that lower expenditure is only about -- you just calculated it – a hundred and something thousand dollars.


MR. SHEPHERD:  Per year for five years.


MR. VLAHOS:  Per year?  Right.


MR. SHEPHERD:  So what is that?  That is about –-


MR. VLAHOS:  Well, times five, so it is half a million dollars.  Make it $800,000.  So how do you get the 2.5?


MR. SHEPHERD:  Then the second year you have another 850, separately. 


MR. VLAHOS:  No, no, your rates reflect that amount going forward for five years, as opposed to the other scenario that does not reflect that amount. 


MR. SHEPHERD:  You are assuming there is only one 850 savings.  There is another 850 savings in the next year; isn't that right?


MR. GLICKSMAN:  That is right.


MR. SHEPHERD:  All right, and so that, you have for four years --


MR. VLAHOS:  I understand what you are saying, but I am not going to argue with you.


MR. SHEPHERD:  Okay, let me come to the valuation.  KPMG did a valuation in which they said the two entities, valued separately, it was about $700 million, right?


Actually, no, that is not what they said.  I am sorry.  That is what your business case said.  KPMG then did a new valuation with a somewhat different number, right?


MR. GLICKSMAN:  Yes, and KPMG’s valuation was not to establish values of the entities.  It established -- more established relative values of entities.


MR. SHEPHERD:  They still came up with numbers?


MR. GLICKSMAN:  Yes, of course they still came up with numbers.


MR. SHEPHERD:  And in your business case, you said that one of the things that was going to happen is that it will be worth 700 million, the two entities will be worth 700 million before -- the date before the transaction.  The day after the transaction, they will be worth 740 million because of the discounted value of the savings; isn't that right?  Isn't that what the business case says?


MR. GLICKSMAN:  Could you refer us to where you are?


MR. SHEPHERD:  Sure.  If you take a look at Tab 31 at page ten.


MS.CONBOY:  Sorry, Mr. Shepherd, 31,  Exhibit 31, you said? 


MR. SHEPHERD:  Tab 31, the business case, the original business case from 2007.


MS.CONBOY:  Okay.  


MR. SHEPHERD:  Standalone valuation on page ten is 699,957, so I rounded to 700; do you see that?  Then the next page, you said:

"A valuation of Mergeco has been prepared based on the standalone projections, but it also takes into account the incremental costs and benefits arising from the formation of Mergeco.”


You don't put the number for that in here, but at the bottom of that page you say that the savings are 40 million, net present value; isn't that right?


MR. GLICKSMAN:  That is correct.  That is what it says here.


MR. SHEPHERD:  Okay, now do you have –-


MR. GLICKSMAN:  And that was the number done from over a year ago and –- now that was based on achieving the savings.


MR. SHEPHERD:  Of course.  Do you have a new number for that?


MR. GLICKSMAN:  Sorry? 


MR. SHEPHERD:  Do you have a new number for either the pre-deal valuation or the post-deal valuation?


MR. GLICKSMAN:  No.  Just another point, that clarification on the OM&A savings, even when this was done, it was not assumed that you wouldn't rebase.  When you rebase, you don't keep the savings on OM&A past the fifth years, so really those benefits are there.  They’re shared between that 40 million shared between the ratepayer and the shareholder.  So not all 40 million goes to the shareholder.  It is only the savings that the Board allows us, consistent with the report, to keep for the period of five years until we rebase.


Beyond five years, when we rebase, the lower OM&A will be built into revenue requirement and will go to the benefit of the customer.


MR. SHEPHERD:  Was this valuation increase recalculated by KPMG?


MR. GLICKSMAN:  Not that I am aware of.


MR. SHEPHERD:  Did anybody do a net present value of the new benefit numbers?


MR. GLICKSMAN:  Not that I am aware of.  The KPMG, the focus of KPMG's work was to again identify as -- the relative value of the two entities, and then to identify what kind of savings could the shareholders rely on that are predictable, reasonable and achievable over the five-year period.


MR. SHEPHERD:  I just have a couple more questions on the rate proposal -- 


MR. GLICKSMAN:  Again, just one last point.  This number included savings that go to the customer, and it was done last summer, so it is not 40 million that goes to shareholder.



MR. SHEPHERD:  No, but in fact it is a higher number now, because this is based on 4-1/2 million per year and now your number is 5-1/2 million and it doesn't include some stuff.  And it is true, isn't it, that when you net present value it’s the earlier years that count the most, isn’t it?


MR. GLICKSMAN:  The earlier years do count more than later years.


MR. SHEPHERD:  Yes, just asking.  I want to just ask a couple more questions about the rebasing proposal.


Barrie has in –- Barrie, you have in your cost-of-service rates for 2008 some costs associated with the ERP system?


MS. GRAY:  That is correct.  That is correct. 


MR. SHEPHERD:  But now you are cancelling that project, right?


MR. VLAHOS:  Sorry, what is ERP?


MR. SHEPHERD:  Sorry.  Enterprise Resource Planning; it’s a very expensive software system for business management, right?  It is all the vogue now, and it is a good idea, by the way.  And you are cancelling it because PowerStream already has one, right?


MS. GRAY:  That is correct.


MR. SHEPHERD:  And so do the pro forma savings you have included include that savings?


MS. GRAY:  They would include those savings within some capital, as well as the addition to some -- added back to that would be some transition costs that we will have to convert our system to theirs.


MR. SHEPHERD:  Okay, so that is part of the transition costs.  I am just dealing with the savings side.  Your five million transition costs include some transition costs for ERP, right?


MS. GRAY:  That is right.


MR. SHEPHERD:  So ERP systems are pretty expensive.  You only have 850 in reduced capital costs?  That doesn't sound like much of an ERP systems; they are usually more expensive than that.


So is that all of your capital expenditures?


MR. GLICKSMAN:  So the 850 is an average over the ten-year period, so in the first year on the sheet that we have found that we will be filing, you will see that the capital savings are higher in the first year and then go down to about 390,000 beyond year three. 


MR. SHEPHERD:  And in the first year what are they?


MR. GLICKSMAN:  They are 4.6 million.


MR. SHEPHERD:  And that's mainly for the ERP; is that right?


MR. GLICKSMAN:  That is correct. 


MR. SHEPHERD:  Is there anything for other things or is it all ERP?


MR. GLICKSMAN:  No, there are other things in terms of customer service, engineering, planning, purchasing, metering.


MR. SHEPHERD:  How much is ERP?


MR. GLICKSMAN:  3.6.


MS. GRAY:  Just -- sorry to correct that -- it’s 1.5, the ERP.


MR. GLICKSMAN:  Okay, so the rest of that is other IT?


MS. GRAY:  There are other IT things in there. 


MR. SHEPHERD:  So 3.6 million of IT expenses, right?


MS. GRAY:  That is correct. 


MR. SHEPHERD:  You are normally depreciating those over five years?


MS. GRAY:  I believe hardware is five.  I think software is three.  


MR. SHEPHERD:  So then your revenue requirement impact just of the ERP is going to be like a million dollars a year; is that right?  No, more than that, because that is just depreciation plus the cost of capital.  A million four, roughly; am I right?


MR. GLICKSMAN:  We could -- I am assuming your calculation is approximately correct.


MR. SHEPHERD:  Okay, thank you.


Let me turn to the new PowerStream head office, which I have saved for the last.  I couldn't resist, I am sorry.  


You have a 92,000 square foot new building, and, as I understand it, you have about 200 or so PowerStream employees in it; is that right?


MR. GLICKSMAN:  That is correct.


MR. SHEPHERD:  So how many employees will you have there after the merger?  Just a ballpark is fine.


MR. GLICKSMAN:  We don't know how many.  I can't give you a ballpark number, other than in our evidence we submitted with our rate application, that the benchmark, based per square feet, of the employees we have currently is within the benchmark.  It is at the lower end of the benchmark, and -- in terms of the space for employees in our new head office.


MR. SHEPHERD:  That is for the rate application.  I don't want to get into that here.  What I want to talk about is the number of additional employees that are going into the building as a result of the merger.  Can you estimate that?  Is it 50?


MS. GRAY:  Currently, we would say probably around ten that is known at the point.  Part of what we are doing is going through a process to determine how we are going to operate, so depending on the outcome of those decisions - so, for example, whether customer service has to move down or stays in Barrie - those aren't determined yet and that will indicate a change.


MR. SHEPHERD:  The building certainly has room for a lot more people; right?


MR. GLICKSMAN:  The building, as you said, you said it will be reviewed during our rate application, but the amount of square footage per employee is reasonable for the number of employees we have right now, and that is what we feel is the case.  It doesn't mean you can't squeeze more employees in it, but the amount of space per employee is within benchmark.


MR. SHEPHERD:  The cost of that building was roughly $150,000 per employee that is using it; is that right?  Give or take, it is about 30 million.  There are about 200 people in it?


MS. LONG:  Sorry, where is this going with respect to the relevance of the test that the Board has to consider here?  I mean, this is a building that was built pre-merger.  I am assuming these questions that you have with respect to whether it is in rate base and the costing will be something that you will raise in the rate application for PowerStream.


The entity that built it pre-merger, I am just not sure where you are going with this as it relates to what the Board needs to consider today.


MR. SHEPHERD:  The money question at the end is:  What portion, if any, of this head office building cost has been treated as a merger transition cost.  I assume the answer is zero; right?


MR. GLICKSMAN:  I think, as our lawyer has just said, the building was built prior to the merger.  The decision to build the building -- it was built way before the merger, and we moved into the building in February, well before we even signed a letter of intent.  


So there aren't any merger savings associated with that head office.  That head office would be there regardless of the merger.


MR. SHEPHERD:  You were operating under a consolidation -- a merger and consolidation policy at PowerStream at the time you decided on the head office building; right?


MS. CONBOY:  I didn't hear the last bit of your question, please?


MR. SHEPHERD:  At the time that you decided to build the new head office building, you had a policy at PowerStream of seeking out merger opportunities; correct?


MS. CONBOY:  Yes.


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  You still have that policy and you intend to carry on that policy after closing; right?  


MR. GLICKSMAN:  It depends on what the shareholders want to do.


MR. SHEPHERD:  It is right in the shareholders agreement, isn't it?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  So they have already decided that that's what they want to do.


MR. GLICKSMAN:  As mergers and acquisitions can only be done when there are willing people who would like to merge or to sell their utilities.


MR. SHEPHERD:  There is a minimum rate of return for those merger transactions; isn't that right?  You have agreed on a minimum rate of return?


MS. LONG:  Mr. Shepherd, what document are you referring to? 


MR. SHEPHERD:  It is on page 3 of the shareholders agreement.  It is a simple question.  If you haven't agreed on a minimum rate of return, just say so.


MR. KAISER:  What is the relevance of it, Mr. Shepherd?


MR. SHEPHERD:  The relevance is, if the minimum rate of return is substantially greater than the Board-approved rate of return, that will speak to whether the rebasing proposal, which has a very high benefit for the applicants, is reasonable in the circumstances.


MS. CONBOY:  Sorry, I didn't hear that, nor have we found where you have indicated that it is referenced in our agreement.


MR. SHEPHERD:  Page 3 of your shareholders agreement has a definition, Board-approved transaction, and says that that is a transaction which -- blah, blah, blah, meets the minimum rate of return as prescribed in the strategic plan now.


Now, you haven't done the strategic plan yet.


MR. GLICKSMAN:  No.


MR. SHEPHERD:  But presumably you have agreed on what the minimum rate of return is?  


MR. GLICKSMAN:  No.  


MR. SHEPHERD:  So the answer to the question is you don't have one yet?


MR. GLICKSMAN:  We have a strategic direction which doesn't have a minimum rate of return.  We said that a strategic plan will have to be done after closing.  In the meantime, there is a strategic direction that has guiding principles, but we have not agreed on a minimum rate of return.


MR. SHEPHERD:  Now, Mr. Chairman, I have about 15 minutes left on rate harmonization.  Would you like me to continue before lunch?


MR. KAISER:  Is that the end of your cross-examination?


MR. SHEPHERD:  That's the end of my cross-examination.


MR. KAISER:  All right.  Why don't we complete your examination before lunch?


MR. SHEPHERD:  Thank you.


Your proposal is that you will harmonize rates within three years of closing; right?


MR. GLICKSMAN:  Three to five years.


MR. SHEPHERD:  Well, that is what your application says, but then I looked at Energy Probe IR No. 3, I think it is.


MS. CONBOY:  Mr. Shepherd, that was my mistake.  I actually left out the five.  I do have a note here on my own application or interrogatory response to correct that, that it is three to five years, as stated in our original application.


MR. SHEPHERD:  Oh, okay.  That simplifies it.  


And are you asking the Board to approve that plan to harmonize prior to rebasing?


MS. CONBOY:  Yes.


MR. SHEPHERD:  I didn't see that in your order requested, but that is now one of the things, and I didn't hear Mr. Vegh talk about that earlier, but that is one of the things you are asking?


MS. CONBOY:  Actually, I think if I could turn you to our application summary, I think it is in the relief that we are seeking.  I am looking at page 8 of 10, paragraph 17, item A, where we talk about the rate harmonization and timing for rebasing.


MR. SHEPHERD:  I am looking at your application, which is the operative document, at page 8, and section 47 sets out the orders that you want from the Board and I don't see rate harmonization there.  In fact, I don't see rebasing either, but that's --


MR. VEGH:  If I may, it says:

"Leave to amalgamate pursuant to section 86 of the Act on terms that approve the applicant's proposal for net metering, rate harmonization and timing for rebasing."


MR. SHEPHERD:  So that is where it comes in.


MR. VEGH:  Yes, the section you were reading from.


MR. SHEPHERD:  So then you are proposing that you are going to -- now, the policy says that you should harmonize at rebasing; right?


MS. CONBOY:  Well, if I could turn you to the page that we were looking at, the policy talks about flexibility, and I am looking at page 7 of the consolidation report, where it says some flexibility remains appropriate with respect to whether rate harmonization should proceed in each case.  That flexibility exists today.  


Did we, in our application, propose to harmonize at the time of rebasing?  The answer -- the answer is "no".  We have been asked for our plan for rate harmonization.  Our intention is, within three to five years, we believe that it could be done independently of rebasing, similar to how it was done with PowerStream across its four rate zones, what was referred to in that application as a geographic harmonization.  


The revenue requirement impacts are neutral in geographic harmonization.  Ultimately, that is the plan that we are putting forward.  It will be up to the Board to decide at the time whether it wants to entertain that application.


MR. SHEPHERD:  Okay.  And page 8 of the Board's explanatory letter on the report, it says, and I am quoting:

"The Board believes that the issue of rate harmonization should be examined at the time of the consolidated entity's rate rebasing." 


Now, your reason for not doing that, if I understand it, is that it's easier logistically to do that sort of application as a stand-alone application, rather -- because it is more complicated if it is in the context of rebasing; is that right?


MS. CONBOY:  I don't think that was the reason for why we are separating rate harmonization from rebasing.


MR. SHEPHERD:  Well, then why are you separating them?


MR. GLICKSMAN:  I think it is something the shareholders -- as Paula said, in any rate harmonization, if you hold the revenue neutral, some rates will go up, some rate wills go down, so -- and there is three shareholders, and that will be an issue they will have to decide, looking at other factors in terms of what the rate impact will be, and we would only know that at the time we do rate harmonization, to make sure that the rate impacts on any of the customers of those five areas we serve, Aurora, Richmond Hill, Vaughan, Markham, Barrie, that there aren't rate impacts that come out that result -- that are inordinate, that we don't think are reasonable.


MS. CONBOY:  I might also add that actually moving to rate harmonization is easier in the -- operationally, in terms of maintaining four different rate zones when we were PowerStream, wasn't without its complications, and similarly here.


So the parties that were entering into the transaction to balance off when the most appropriate time for rate harmonization was that three to five years.


If the Board decides that it will be the five years, then it will be in time for rebasing at the same time, but we are proposing that you could move it forward.


MR. SHEPHERD:  And you are asking the Board to make that -- now you are asking the Board to decide that you do it in three years or that you chose whenever you want?


MS. CONBOY:  I think choosing whenever you want, the way you are characterizing it, is a little difficult.  When you start merging your processes together, when you move to one CIS system, when you move to within financial system, those -- you know, we think we know when it is going to happen.  Moving to the MDMR, moving to one net system load shape, that -- we will have to make the decision at the time.  We think it is going to be within three to five years.  That is our plan at the moment.  


When we come forward the application at the time, it will be up to the Board to decide whether they want to entertain that application or not.


MR. SHEPHERD:  Well, then I don't understand what the proposal is that you are asking the Board to approve today, because, as I understood your counsel to say, you are asking for approval of your plan for harmonization, which is you don't harmonize at the time of rebasing.  Isn't that what you are asking the Board to do?


MR. VEGH:  I believe specifically it is asking for harmonization, three to five years.


MR. SHEPHERD:  So you are not asking to the Board to decide that it doesn't need to be at rebasing?


MR. VEGH:  Harmonization or rebasing?


MR. SHEPHERD:  Harmonization.


MR. VEGH:  Harmonization is three to five years.  Rebasing is at five years.


MR. SHEPHERD:  The Board's policy says harmonize and rebasing.  Do I understand you correctly -- I am sort of asking the witness, but I am happy if Mr. Vegh answers.  Do I understand correctly that you are proposing that the Board say, No, you don't have to harmonize at rebasing, and, if so, are you asking the Board to decide when you should harmonize, or leave it up to you?


MR. VEGH:  Right now, what the applicant is asking for is flexibility with respect to harmonization.  So the harmonization period requested is three to five years.  So if the applicant comes forward in three years with a harmonization plan and the Board considers that application to be inappropriate, the Board could say, Come back when you do your rebasing, or the Board could entertain that at that time.  


A lot of this -- this application provides for a future vision of what the plan is for the utility.  The current optimal plan is for a rebasing in three to five years.  And I think the Board likes that sort of information to know what the plan is. 


The applicants believe that that is consistent with the requirements in the -- in the report, and at that time when the harmonization plan comes forward, if the Board believes it is premature and says, We need more information or we need to address this in the context of the actual rebasing, then the Board can make that determination at that time.


Right now, the applicants want to telegraph that they will be -- that they currently, today, see the ideal time to be between three and five years.


MR. SHEPHERD:  Are you asking this Board Panel to make a decision about that?


MR. VEGH:  Yes.  We are asking this Board Panel to say that that is an appropriate approach.  It doesn't of course bind a future panel if the applicant comes forward three years from now.  But I think the Board, in setting out the requirements for applicants to provide information in filing for these mergers, wants that sort of what the current thinking is, wants that kind of plan now on what the plan is for rebasing and for harmonization and how it all hangs together.


MR. VLAHOS:  Mr. Vegh, can I just ask, are you looking for approval of the proposal or acceptance of the proposal.  And just to be late more technical - and you spend some time here -- is this something you expect to see in a rate order or in an order?


MR. VEGH:  Well, the order would look like the relief requested.  So that the harmonization proposal would be a component of that, so acceptance or approval --


MR. VLAHOS:  There is a big difference.


MR. VEGH:  Well, if you -- that is what I am trying to get my head around.  I am not sure.  If you grant the order as requested, then the applicant does have some flexibility.  The reason I am kind of downplaying the relevance of this, if I may, is that because three years is before five years, there is no -- I don't see an element of harm done by granting it at this stage.  


So if the applicant comes forward in three years and the Board determines it is premature, they can still come forward in five, years two years after that.  So I think there would be more harm or prejudice if the request were, say, rebasing -- sorry, harmonization post rebasing or seven years from now.  


So this is really a request for kind of leave to apply earlier, but it is still just a harmonization application.  So I don't think there is anything in this decision -- if I were to put it more precisely, it would be you are giving approval for the applicants to apply to harmonize in three to five years, but it is just an application.  


So the panel at that stage could turn down the application as premature or inappropriate in the absence of rebasing.  So really it is approval to apply for something.  Again, the idea here is to telegraph and make explicit what the business plan is for the period.


MR. SHEPHERD:  I wonder if I can just ask a clarifying question on that, because I am still a little confused.  That is, if Mergeco applies in three years for harmonization and intervenors say, Well, no, this is not compliant with the policy, the policy says do it at the time of rebasing, is Mergeco going to say, Well, no, the Board has already said it is okay for us to apply outside of rebasing?  You can't argue that.


MR. VEGH:  I think the policy actually is less categorical than you are suggesting.  The policy recognizes a role for flexibility.  So I -- what I would say, the response is that you are not -- that the Mergeco would not be automatically disqualified from applying three years from now, but the Board would determine whether or not -- based on the merits of that application, whether it is an appropriate time.


MR. KAISER:  Really, isn't the intent here, leaving aside the specifics or the semantics, the applicant is asking the Board to set a deferral period which will run from the date of closing, which, according to Board policy, can be up to five years? 


As I read the Board policy on harmonization, it should occur at roughly the same time as that rebasing.  I know you are talking about the other rebasing, i.e., if the decision making with respect to the two filed applications, but in terms of the Board policy in this document, the deferral period, for instance, was only four years and not five years from the date of closing, then presumably the Board would expect harmonization within that period. 


As I read the intent, the harmonization would not take place after the end of the deferral period, however that is calculated by the Board.  Would that be your understanding, Mr. Vegh?


MR. VEGH:  Yes, and I think that is fair.  Again, it comes back to -- that would be pretty exceptional, because then the deadline would pass and you wouldn't have the application, and the applicant would have to explain why that is.  This is seeking sort of a "no regrets" approach.  


I guess, Mr. Vlahos, you asked:  Is it acceptance or approval?  If the PowerStream and the Mergeco was trying to plan its business out for the next five years, and if the Panel said categorically the rebasing has to be at the same time as the harmonization, then that would be good to know, because right now, the business plan is to follow the schedule as set out in paragraph 47, which is more of a staging.


The Panel has given the reasons for that, and I have said why I submit that that is compliant with the policy and how it's kind of a "no regrets" approach anyway.  But if the Panel's view is that categorically it has to be five years, then, again, that is an important piece of information for the merged company to have, because then they will have to definitely work to that schedule.  But right now, this is the current proposed schedule, and I am still not really sure what the harm is from this proposed schedule.


MR. SHEPHERD:  The last questions I have on harmonization relate to School's interrogatory 33.  We touched on this earlier.  In October, just shortly before you filed this, you went to a special City of Vaughan council meeting and provided some bill impacts from harmonization; right?


MR. GLICKSMAN:  Yes.


MR. SHEPHERD:  And those bill impacts, the calculations you did that you provided to them, are found in tab 33; right?


MR. GLICKSMAN:  Tab?


MR. SHEPHERD:  Sorry, Exhibit 33 you have called it, which is tab 33 of this binder.


MS. CONBOY:  Yes.


MR. SHEPHERD:  Right.  And what you did is you had three scenarios.  In the first scenario, you assumed that PowerStream will increase its rates in 2009 by 5 percent; right?


MR. GLICKSMAN:  Um-hmm.


MR. SHEPHERD:  And that is a distribution rate increase.  That is not a bill increase.  That is a distribution rate increase; is that right?


MR. GLICKSMAN:  In scenario 1, a 5 percent increase?


MR. SHEPHERD:  Sorry?  Scenario 1 assumes a 5 percent distribution rate increase, not bill increase?


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  Okay.  And scenario 2, then, about six pages along, assumes a 9 percent rate increase for Power Stream; right?


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  Then scenario 3, another six pages along, assumes again a 5 percent rate increase, but assumes at the bottom that you are not allowed to keep all of the merger savings.  The merger savings reduce your rates; isn't that right?


MR. GLICKSMAN:  So in scenario 3, it was meant to depict to the City of Vaughan that if we waited, as you had mentioned earlier, to the time of rebasing, to approximate what the impact would be on customer rates of harmonizing at the time of rebasing.


MR. SHEPHERD:  Sorry, you lost me.  That is not what this says.


MR. GLICKSMAN:  These are -- yes, these are calculating an estimate of what you would achieve in terms of harmonizing rates, assuming the savings went in.  We talked about earlier that we are looking at harmonizing in year 3 to 5.  If you are harmonizing year 5, that would be at the time of rebasing.


This was meant to give an estimate of what that would be.  Now, you referred us to the City of Vaughan minutes.  


MR. SHEPHERD:  Sorry, let me just stop you there.  


MR. GLICKSMAN:  Can we just go back to exactly where is the reference you're talking to the City of Vaughan, which...


MR. SHEPHERD:  Your IR response.


MR. GLICKSMAN:  No, but the actual quote that you have from the City of Vaughan, which document are you referring to there?


MR. SHEPHERD:  I quoted you.


MR. GLICKSMAN:  We weren't able to find it before, so could you tell me which -- I am just having trouble finding that document.


MR. SHEPHERD:  I don't understand your question, Mr. Glicksman.


MR. VEGH:  Your question was prefaced with some clarification to the City of Vaughan.


MR. SHEPHERD:  Yes.  Your IR response says:

"The minutes referred to reflect the discussion during a special City of Vaughan council meeting October 2nd, 2008."


MR. GLICKSMAN:  So I have found that document and I am going to refer you to page 6, and it is in tab 2.1.4, and in the document, the paragraph says that:

"For PowerStream's customers, the projected magnitude of these long-term changes is due to rate harmonization and flow through the merger savings after five years."


So those estimated impacts on rates assumed it was after five years, and that is the way those numbers were calculated.  So it says after five years, and that is part of the debate in terms of the shareholders.  If you harmonize before rebasing, the rate impacts on some of the PowerStream customers are higher, and if you harmonize at the time of rebasing, the rate impacts on the PowerStream customers are lower.  


And so that was the evidence.  That is what we gave to the Vaughan shareholder, and that is what is on page 6, and then the numbers we gave you are consistent with those calculations.


MR. SHEPHERD:  And was the Vaughan approval conditional on harmonizing after three years or after five years?


MR. GLICKSMAN:  The Vaughan, Markham and Barrie shareholders all agreed that we would at this time file our MAADs application and said that we will harmonize within three to five years.  Of course, the Barrie shareholder would like us to harmonize earlier.  The other shareholders may want us to harmonize later, and that will be something the new board will have to determine, when in the period of three to five years, subject of course to the Board allowing us to file a geographic rate harmonization plan.  


So we did not come up with a determinant year.  That is why we have three to five years.


MR. SHEPHERD:  Thank you for your patience.  Those are all of our questions.


MR. KAISER:  Thank you, Mr. Shepherd.  Come back in an hour.  Do you have -- can I just canvas counsel --


MS. SEBALJ:  We have a few questions.  Most of our questions have been canvassed already.  I am guessing less than 15 minutes.


MR. KAISER:  Mr. MacIntosh?


MR. MACINTOSH:  No, sir.


MR. MACDONALD:  I am not expecting any.


MR. KAISER:  All right, thank you.  I am wondering if we should hear from you before lunch if we only have -- what do you have, like five minutes?

Cross-Examination by Ms. Sebalj:


MS. SEBALJ:  It is probably in that range.  I have already eliminated a number of questions.  Rate harmonization was a big area, which obviously has been canvassed. 


Most of our questions have to do with licensing, and our original sets of questions had to deal with how we were going to deal with the interim period of having a cancelled licence, but now we are dealing with, as I understand it, a withdrawal of the request to cancel Barrie's licence at least for a certain period of time. 


So I guess if we can just get a better understanding of that -- of the withdrawal, and my first question would be the reasons, if we can get the reasons on the record, that there is no longer a requirement to withdraw Barrie Hydro's distribution licence.


MS. CONBOY:  Well, originally, as you pointed out, Ms. Sebalj, our application did talk about cancelling our licence upon closing of the proposed transaction.  


The reason why we have amended that to be a time after the closing of the transaction is the mechanics that have to be put in place in order to move from two separate licence numbers, ED numbers, if you will, to one licence.  


So under the Ontario Business Corporations Act you still -- even has as a consolidated entity, you can operate under the two separate licences.  However, the mechanics of putting them together -- the ISO uses our ED numbers, our electricity distribution licence numbers, in order to identify -- I believe it is our wholesale delivery points.  


And so we can't consolidate those until we move to one net system load shape.  It's -- there are some engineering components to it that I don't know all the details of.  However, it is about going to one net system load shape, moving all your wholesale delivery points, which are now delineated as Barrie wholesale delivery points, metering delivery points, and PowerStream wholesale metering delivery points to Power Stream wholesale delivery points, and also at the time at which ISO will be ready to go from seeing us as two market participants to one market participant. 


This isn't dissimilar to what we had when we became PowerStream in 2004.  We did carry on our separate licences for a period of time, and then also, with our subsequent acquisition of Aurora Hydro, we operated for a period of time with two separate licences.


MS. SEBALJ:  When do you anticipate that you will ask for Barrie's licence to be cancelled, and how do you anticipate that you will do that?


MS. CONBOY:  Well, we would, first of all, notify the Board with that application to have them cancelled -- one cancelled and one amended, and it would have to go through the appropriate process, of course.  


The current plan is to move to one net system load shape by November 1st, 2009.  Again, that is also contingent on the ISO and how they are preparing and consolidating our wholesale delivery points.  We -- as you know, many of us are moving on to the MDMR platform, so to the extent that we may be able to make it in one step as opposed to two steps - in other words, two companies going on to the MDMR or one going on - I am not sure of the timing exactly, but we are hoping November 1st, 2009.


MS. SEBALJ:  Just as a clarifying question, then, and I assume from your previous answer that this is the case, but I am assuming that then the -- that PowerStream will apply the distinct rates for PowerStream's service area and Barrie's service area in the interim period until the licence is cancelled?


MS. CONBOY:  Actually, we are proposing that they continue past that, which is consistent with what we had done in previous years, that we would operate under separate rate zones until the time that we harmonized, and then a new rate order would be issued.


MS. SEBALJ:  So just to get sort of the time line straight in our own minds, you have indicated November 1st as a tentative date for where you may be applying to have Barrie's licence cancelled?


MS. CONBOY:  That is correct.


MS. SEBALJ:  So is the intention then to apply for 2010 rates as stand-alone entities?


MS. CONBOY:  No.  The 2010 rates, which we believe would be third generation IRM, would be for one company, two separate rate zones.


MS. SEBALJ:  Okay.  We have a few questions about the closing of the transaction.  You have talked about the closing of the transaction, and you have also talked about establishing Mergeco.  Are those one and the same?


MR. GLICKSMAN:  The way I am listening to your question, I think they are the same, as establishing -- at the closing of the transaction, we will then create Mergeco.


MS. SEBALJ:  I assumed that to be the case.  So that date, according to your application, is December 31st, 2008?


MR. GLICKSMAN:  Yes, at midnight, as my legal counsel has explained it to me.


MS. SEBALJ:  I am assuming that you will notify the Board, but can you give us an indication of when the Board will be notified that the close has proceeded?


MS. CONBOY:  We are hoping as soon as it closes, similar to what was reflected in previous decisions in terms of notifying the Board as soon as the transaction has closed.  


In fact, Ms. Sebalj I think, if memory serves, at some point in our -- on number 48 -- paragraph 48, page 9 of 10 of our application summary, we did say that we would provide notice to the Board of completion of the proposed transactions.


MS. SEBALJ:  Fair enough.


MS. LONG:  We would expect that that would be January 2nd, if the Board is open that day, that we would be able to provide you with that notice.


MS. SEBALJ:  You have also indicated in your application of a branding that will occur for the purposes of Barrie Hydro's distribution service territory, that you will be co-branded as PowerStream Inc. Barrie Hydro distribution.  Is it your intention that Mergeco's licence reflect that co-branding, or is that simply a branding exercise having nothing to do with the actual company name?


MR. GLICKSMAN:  It is simply a branding exercise, so the customers of Barrie Hydro will get -- whatever notice they get will say Barrie PowerStream, and then over the first year that will dissipate.


MS. SEBALJ:  There is nothing that the Board needs to do to reflect that in --


MS. CONBOY:  It is more about some of the branding that will be on our trucks and on our signs to get customers used to the new idea of the new name.


MS. SEBALJ:  Thank you.  Those are all my questions -- sorry, was there a follow-up there?


MS. GRAY:  No, thank you.


MR. KAISER:  Ms. Long, Mr. Vegh, any re-examination?


MS. LONG:  If I may just clarify one point, Mr. Chair.  You had asked me in earlier comments that I made about this licensing issue, if we had any material for you on the merger between Hamilton Hydro and St. Catharines Utility, and Board Staff was kind enough to direct my attention to the decision and issue issued by Mr. Mark Garner, who I believe was given delegated authority to deal with this situation.  


And if I can just briefly summarize by saying that the Board granted leave for the amalgamation January the 11th, 2005.  The amalgamated utility became what it was March 1st, 2005, and the amalgamated entity operated under two licences until May 1st, 2006.  They did that at a time to coincide with rates, and certainly that is not what we are suggesting, but it does provide the Board with a little bit of guidance that there is precedent for the utility operating that way.


MR. KAISER:  My only question was a technical one, and I think it was the same question that Mr. Shepherd had.  I am not sure how much turns on it, but on amalgamation, on December 31st midnight, Mergeco comes into being, being the amalgamation of those two corporations, and those two corporations disappear, as I understand it.


The licences are still in the name of those original corporations, and I just am curious of how you can have a licence in the name of a non-existent corporation, even though we apparently have done it a couple of times before.  


So it is curious to me.


MS. LONG:  Yes.  I mean, our point on that being that the amalgamated company will take the assets and the liabilities. 


MR. KAISER:  I guess basically the amalgamated company becomes the holder of each of the two licences?


MS. LONG:  That is right.


MR. KAISER:  When the licences get cancelled, the licences merge at some later date?


MS. LONG:  That is right.  So the Mergeco will continue to hold those licences and the liabilities that come along with them.


MR. KAISER:  Any re-examination?


MS. SEBALJ:  Sorry.  I apologize, but because I know I closed my questions, but this is strictly a point of clarification.  


Mr. Vegh, in the opening, we were informed that the request under relief sought, which is section 47 of the application, was withdrawing part C, which is the cancellation of Barrie Hydro's distribution licence, but part B refers to amending the distribution licence of PowerStream.  


So I assume that that also is being --


MR. KAISER:  Yes, that will have to be amended.

Re-Examination by Ms. Long:


MS. LONG:  With respect to re-examination, I just had one brief question that I thought I might ask of Mr. Glicksman, who I believe answered the original question. 


Mr. Shepherd drew your attention to the guiding principles that are set out both in the letter of intent and the guiding principles set out in the merger participation agreement.


Are these guiding principles and objectives drastically different than those guiding principles than Power Stream operates under currently?


MR. GLICKSMAN:  No.  No, they are not.


MS. LONG:  Thank you.


MR. KAISER:  Anything further?  All right, we will come back in an hour and hear argument.  Thank you.  


--- Luncheon recess at 12:57 p.m.


--- Upon commencing at 2:03 p.m.


MS. LONG:  Mr. Chair, perhaps as a preliminary matter, we could provide to the Board a copy of the spreadsheet which we were asked to provide by way of undertaking.


MR. KAISER:  Yes, thank you.


MS. LONG:  Entitled “Summary of savings by department” showing years 2009 to 2018.


MR. KAISER:  What number was this?  We reserved a number, didn’t we?  What was the number?


MS. SEBALJ:  Undertaking K1.1.


MS. LONG:  We would ask for the purposes of this proceeding that this document be kept confidential.


MR. KAISER:  Any objections?


MR. SHEPHERD:  I don't actually have any objection, except that isn't it is a little late for that?


MR. KAISER:  They are just producing it now.


MR. SHEPHERD:  Well -- okay.


MR. KAISER:  I mean we reserved a number, admittedly, but we didn't examine it.


MR. SHEPHERD:  I don't have an objection.  I think the appropriate procedure is if you want to hand somebody --


MR. KAISER:  Well, I don't think -- they had actually seen it before.  I did reserve a number, but I think that was when nobody had even seen the document.  We certainly hadn't, so we wouldn't have been in any position to make a ruling on confidentiality until we saw a document.


MR. SHEPHERD:  My point, Mr. Chairman, is that they gave it to me an hour ago.  They didn’t ask me to keep it confidential.  Now, as it turns out, I haven’t told anybody.


MR. KAISER:  I see.  All right, well, in any event, any other problem with the confidentiality request?


All right, we will mark it on that basis, thank you.  Go ahead.


MS. LONG:  With respect to the summary, we'd certainly be happy to answer any questions that the Panel may have, although I understand that you may want some time to review or consider it before asking any questions, or we could do a brief overview for you if you would find that more helpful.


MR. KAISER:  Mr. Shepherd, do you have any questions on this?  This really arose out of your examination.


MR. SHEPHERD:  I think the document speaks for itself, Mr. Chairman.


MR. KAISER:  All right, fine.  I don't think we have any questions.


MS. LONG:  Thank you.  We would then proceed to move to submissions, and the way that we were going to proceed was that I would be addressing the first part of the applicant's submission dealing with the no-harm test and the ARC issue that has arisen in the proceeding, and then my colleague Mr. Vegh would be dealing with issues with respect to rebasing.


MR. KAISER:  One thing that would be helpful right from the beginning is to clarify the orders that you are now seeking, given that you have amended the request, just so we have the language that you want.


MS. LONG:  If I could then take you to the summary of our application found at Tab 1, page eight of ten?


MR. KAISER:  Yes, go ahead.


MS. LONG:  We would still be seeking the relief in section A that is on -- as we have stated in the application -- the timing for rate harmonization being between three and five years and the time for rebasing being five years.


We would no longer be seeking the relief in section B or C.


And then with respect to the net metering threshold, I will turn to my panel here to see if that would be something that we would ask for at the time of the licences.


MS.CONBOY:  I think that would beat the time of the licence, because that would coincide with the issue of --


MS. LONG:  So that timing --


MR. KAISER:  This so this was the order giving the net metering threshold for Mergeco to be 17,745?


MS. LONG:  That would be right.


MR. KAISER:  You don’t need that now?


MS. LONG:  We don't need that now.  Then by way of correction in subsection A, the third line, we have also asked for a proposal for net metering threshold.  Those three words should come out, as well.


MR. KAISER:  Do you require the existing licences to be amended to substitute Mergeco as the holder of those two licences?


MS. LONG:  Well, we would propose that Mergeco would obviously hold those two licences.


MR. KAISER:  But the licences are now held by two companies that are going to cease to exist on the amalgamation.  I understand that the Mergeco will assume all assets and liabilities.  I know it is just a technicality, but somebody has to hold the licence; it is a valuable corporate entity.


MS. LONG:  Yes, it is a bit of a technical question, but we would assume that Mergeco, the licences would be transferred to Mergeco but would be held as a Barrie Hydro Distribution Inc. licence and a PowerStream Inc. licence.


MR. KAISER:  As we understand it, you will be bringing a subsequent application on behalf of Mergeco to have the licences merged or consolidated?


MS. LONG:  That is correct.


MR. KAISER:  All right, thank you.  


All right, please proceed.


MS. LONG:  The applicants intend to make very brief submission this afternoon, in order to only address certain issues that were canvassed today by way of oral evidence.  PowerStream and Barrie Hydro have come before the Board today to seek leave for an order approving the amalgamation of their two distribution companies.  Long before filing this application, the parties freely negotiated a merger participation agreement that outlines how they will work together as a merged utility.


The related shareholder's agreement specifically sets out the objectives and guiding principles of how the company will operate on a go-forward basis, and as we heard from Mr. Glicksman this morning, those current objectives and guidelines build upon what PowerStream and Barrie currently espouse as objectives and the guiding principles of their corporations.


In the combined MAAD proceeding, the Board set out the no-harm test as the appropriate test by which the Board would review share acquisition and amalgamation applications.  The Board established the no-harm test as the one that best addressed the objectives of the Board as set out in Section 1 of the Ontario Energy Board Act.


Furthermore, in Procedural Order No. 1, the Board reiterated that it would review this application within the scope of that test.  The Panel has today heard evidence that the proposed transaction does not have an adverse effect relative to the status quo of each of the applicants and their customers, in keeping with the Board's objectives.  Specifically, the evidence sets out that the merger will contribute to reducing an upward pressure on electricity rates in the long term.  Service levels would be improved specifically for residents in Barrie, who will have access to a control centre that is operational on a 24-hour, seven-day-a-week basis.


The application also highlights the projected yearly savings of between five and $5.5 million a year, with approximately equivalent of one year’s savings and transition costs, and the anticipated decrease in capital expense of approximately $850,000 for the next ten years.  Furthermore, a decrease in the costs of capital is also anticipated, based on what will be an increase in customer size and value of the merged company.


The applicants have also highlighted that they expect that the combined practices of these two utility wills lead to innovation and a decrease in areas of duplication.


It is the applicants’ submission that the proposed transaction before the Board today will not have an adverse effect relative to the status quo in terms of the Board's statutory objectives.


With respect to the ARC issue that the School Energy Coalition raised this morning, Mr. Shepherd is asking the Board to order that Mergeco adhere to a higher standard beyond that of the Affiliate Relationships Code.  This would create a situation where an LDC would never be able to sell an affiliate without continuing to be subject to the ARC with respect to that affiliate.


The industry would find itself in a situation where we had an ARC code for non-affiliates.  It is the applicants’ respectful submission that the School Energy Coalition wishes to make changes to the ARC, and if that is the case, it should be done by way of a separate review of the ARC, rather than holding Mergeco to a higher standard than those other utilities in the industry.


With respect to the information sharing and other issues which the School Energy Coalition raised as a concern, it's important to note that Mergeco will be subject to the Distribution System Code, which sets out certain requirements with respect to these issues.  So therefore, it is the applicants’ position that the Board should not be making an order with respect to ARC compliance, as Mr. Shepherd has requested.


I will now turn the matter over to Mr. Vegh.

Submissions by Mr. Vegh:


MR. VEGH:  Thank you.  As Ms. Long indicated, Panel, I will be addressing the issue of rebasing and harmonization, and I will be referring to the summary of application that the applicants filed that you have seen today, and I will also be referring to the book of documents at Exhibit J1.1 and in particular, the Board's report on ratemaking associated with distributor consolidation.


Addressing the point of rebasing is necessary because the reality is we are operating in a rather complex rate regulation regime with some moving parts, and there are obviously reasons for that.  So the question here, as a result, in the application, is:  How does the rate treatment of costs and savings attributable to the merger - just those elements of it - how do those fit in with this regime that has other moving parts?


My submission is that the Board's treatment of the issue in the MAAD decision and in this report on consolidation do complete -- do create a complete standalone treatment of the costs and benefits attributable to a merger.  There are many other costs and benefits that LDCs face: addressing customer growth, capital requirements, conservation, et cetera, and those are all subject to different forms of rate treatment.  But my -- the key submission is that when it comes to the cost and benefits attributable to mergers, the MAAD decision and the Board's report completely carve that out, carve out those costs and benefits from other forms of rate regulation that the Board has, and it deals with them separately.


I don't have to go through again the purpose for doing that.  The Board wanted to provide an incentive and a separate system for addressing costs and benefits relating to consolidation, and treat them separately from costs and benefits related to other types of drivers that lead to rate regulation.  The consequence of that, of course, is that the remainder portion of the utility continues on the path that it was going on without regard to the merger.  And I know that that creates somewhat of a hypothetical utility, but I think that is part of the nature of what happens when you create the separate incentive regime for this category of costs and benefits.


So the way in which that is happening in this case, I would like to just refer to how this is set out at paragraph 41 of the summary of application, because that sets out the proposed timeline and addresses how the utilities, as I say, continue on the utilities continue on the path respect to rates that they were on prior to the merger, until the time of the rebasing.


So the schedule is basically the status quo.  May 1, 2009 will be the new date for the PowerStream rebased rates on second generation incentive regulation, and that propels, then, PowerStream into the third generation once there is a rebasing.


May 1, 2009, Barrie Hydro, who is already under the third generation, gets its rate adjustment.


The next step, May 1, 2010, Mergeco's third generation rate adjustment, and that is really just a rate adjustment, again, one for PowerStream and one for Barrie Hydro.  They are staying on the course as the predecessor utilities.


There is then the harmonization application that we have talked about.  The harmonization application doesn't lead to a net increase in rates; it is just an allocation, really, of the combined rates across the two franchises and that's three to five years that we have discussed, what the applicant is looking for.


Then finally, the rate rebasing for the new Mergeco is five years from the date of closing of the proposed transaction.


So again, the utilities continue on their prior rate stream until the rebasing, prior rate stream with respect to cost and benefits that are not attributable to the merger, and then those costs and benefits are taken into account only upon the rebasing.


Now, as I said, I concede that the result of this means that the remainder of the utility - that is, the part that doesn't address the cost and benefits attributable to the merger - does become a bit hypothetical, but that is not -- that is really the purpose and the intent of the policy.  The policy could not be more clear about this, about when it is the customers benefit from any synergies that are captured.


I would like to take you to the part of the section of the policy that deals with that.  I read you -- it is at page seven of the Board's report -- I read you further down the page on this, but I would like to take you to the -- to the paragraph under the heading “net impacts at the time of rate rebasing”.


And you see -- because this talks about when the customers get the benefit from the rebasing and what happens up until that time.  So it says -- so this is “net impacts at the time of rate rebasing”:

"Rebasing at the end of the incentive regulation term ensure that ratepayers also benefit from savings achieved.”


So the ratepayer benefit kicks in after the rebasing period is over, and this occurs regardless of whether the efficiency is a result of consolidation or some other factor.

“The policy set out in this report capitalizes on incentive regulation to allow the net savings of a consolidation to accrue to a distributor’s shareholder for a more extended period.”


So for that period, the benefits go to the shareholder; post the period, with the rebasing, the benefits are -- there is a sharing with the ratepayers because that is when you have the rebasing for the merged entity, and the hope and the expectation is that the merged entity will operate more efficiently than the two standalone entities, and that is why we have this push obviously towards mergers.  There is a public interest in that efficiency.


So the purpose and intent of this policy is to bring about that result.  Now, from the -- from Mr. Shepherd's opening statement -- and we do appreciate him putting his position on the record -- and from the exchanges in cross-examination, which often took the form of argument, there are a couple of points that he makes I would like to address now, to give him notice so that he can address them -- he makes three points.


First, he says that somehow this application with respect to rebasing is noncompliant with the Board's policy.  And I don’t understand that at all, frankly.  It is completely compliant.


If you go to page five of the Board's report, you see the compliance requirement here is very simple.  At the very top of page five, the Board says, under the heading “timing for rebasing”:

"Distributors that apply to the Board for approval of a consolidation transaction may propose to defer the rate rebasing of the consolidated entity --"


So that is the consolidated entity:

"-- for up to five years from the date of closing.”


That is the compliance requirement, and there is -- I don't think there is an argument that this application is not compliant with that.  The application asks for deferral of rebasing from five years of closing.  It is a simple, literal application of the Board's policy.


The second point from Mr. Shepherd is the suggestion that there is a windfall here and there should be some cap on the savings attributable to distribution.  I couldn't really follow much of the cross where the allegation is that the savings are larger than expected.  I didn't -- I understood from his opening statement that Mr. Shepherd wanted to make that point.  I didn't recall him making that point at all.


The savings attributable to the merger are as set out in the application.  But in any event, even if the savings were higher, and I don't think they are, there is nothing in the report to say that there is to be any earnings sharing prior to the rebasing.  That is the whole purpose of the report is to find that period, the deferral period and savings made during that period are not shared with the ratepayers.  In fact it is getting the opportunity of the utility shareholder to capture those savings, which is what drives the policy here.  


Now, frankly, I think the reality is that Mr. Shepherd or his client just does not like that policy and wants to see rate sharing during the deferral period.  But, in my submission, that would be a major mistake to depart from the policy.  I just -- I have read you the quotation before, but just to make it absolutely clear, it's at page 7, again:

"The policy in this report capitalizes on incentive regulation to allow the net savings of the consolidation to accrue to a distributor shareholder for a more extended period."


And that is the five-year period in this case.  So this policy has been in effect for five months now.  The applicants relied on that policy in entering into their transaction, and you will recall, when adopting this policy, the Board's prime rationale - and that is at page 1 of the report and I won't read it back to you again; I read it to you earlier - was to say the purpose of this policy is to provide some predictability.  


So to bring in an element of earnings sharing now during the term of the deferral is to back off on this policy five months into its adoption and after the applicants have relied upon it in preparing their -- not preparing the application, but actually entering into the transaction.


MR. KAISER:  Mr. Vegh, can I ask you a question?  You have referred to page 7 and the statement of the policy set out in this report, capitalized:  It is on incentive regulation to allow net savings of a consolidation to accrue to a distributor shareholder for a more extended period, but one of these companies is not on incentive regulation.  They have a cost-of-service application, a cost-of-service application which they expect to have heard in the first year of the five-year term.


MR. VEGH:  Well, the cost-of-service application is a mechanism that leads to the incentive ratemaking.  It is the first stage of it.  So it is all part of the same package.  This is what launches into the incentive ratemaking. 


So the 2009 forms the base year, and then you get into the third generation of incentive regulation, and you have the annual adjustments on a going forward basis.  So the fact that there is a rebasing going into the incentive regulation doesn't take away from the fact that it is an entire incentive regulation program. 


I would say you look at what the regime is that the Board has put in place with respect to incentive rate regulation.  You start with a rebasing and you do the annual formulaic adjustments.


MR. KAISER:  Let's suppose we have a situation.  You said that the five-year deferral period starts at the date of closing for both companies -- well, for Mergeco, which is both companies, so it includes PowerStream.  


Let's suppose PowerStream brings an application, which they have, and they want a rate increase based on cost-of-service, which I think is around 7 percent.  That is for one year.  That is effective May 1st, 2009, but suppose they bring another one the following year for another cost-of-service application.  You would say they could do that?


MR. VEGH:  Well, the Board has an approach to cost-of-service applications and incentive regulations, but I think the model -- unless I have it wrong, the model the Board has put forward is you come in, you apply for your rebasing to launch into your third generation of incentive regulation, and then you have the annual adjustment.  


So I don't think you have annual cost-of-service rates cases.  You are heading into the incentive regulation annual adjustment mechanism.  So I think, again, it is the Board's rate-making policy that addresses the issue of rates, but it does that without reference to costs and savings attributable to the merger.


MR. VLAHOS:  The same argument would apply, Mr. Vegh, if PowerStream was not to be rebased until, say, 2010 or 2011?  You would hold the same argument that that would be independent from the consolidated entity?


MR. VEGH:  Yes, I think that is right.  Now, the further and further you get, obviously, as I described, the utility starts to look even more hypothetical, but that is the consequence of this policy.  Otherwise, you are bringing in the cost -- the savings and costs attributable to a merger into a rates case, and I think the purpose of this policy is to have this addressed outside of the rates case.  


So I would say pushed to that extreme, I would make the same proposition.  I don't think we are at that position now, because, you know, the application is based on 2009 stand alone, when you have heard the evidence from the witnesses that, you know, there is not that much difference anyway.  


But I guess, that is right, taken to that position, that is what I would say.  And thank you.  Unless you have any further questions, those are my submissions.


MR. KAISER:  Thank you.  Mr. Shepherd.

Submissions by Mr. Shepherd:


MR. SHEPHERD:  Thank you, Mr. Chairman.


I am actually going to respond to two things that Mr. Vegh said first, and then get into my submissions proper. 


First, I am taken aback by the notion that we are proposing earnings sharing.  As the Board is well aware, the School Energy Coalition has -- is the only ratepayer group that has consistently and vehemently opposed earnings sharing, and we are not proposing it here.  


In fact, in the Natural Gas Forum, the Board may recall we came to the Board and we said, Look, just make sure our rates go up at a low amount, and we are perfectly happy to let the utilities earn as much as they want.  


That is not what is happening here.  We are not asking for earnings sharing, and the suggestion that we are asking for earnings sharing is, frankly -- Mr. Vegh is perfectly aware that we are vehemently opposed to it. 


The second thing he said is, Well, you don't have to worry about whether PowerStream would come in year after year for cost-of-service, because under third generation IRM you are not allowed to.  


That is not true.  In fact, under third generation IRM, the standard is you apply you get your cost-of-service, and then you have three years of adjustments.  However, any utility has the right to apply for cost-of-service any year they want, and the Board has been explicit about that.


In fact, we already know Toronto is going to be in after two years, probably Ottawa, certainly Hydro One.  This is no surprise.  Under the proposal that my friend is raising, they could come in every year for cost-of-service.  He is saying, No, that is fine, that is compliant with the rate consolidation policy.  Well, as we will note in a minute, we disagree.  


So our main submissions have four components to them.  The first is the section 86 application itself, and the Board will be aware that the School Energy Coalition supports LDC consolidation in principle, and very strongly, and we think that the Board should encourage it.  


Frankly, this transaction seems to be a sensible one with long-term benefits for everyone.  We had four areas of concern relating to the no-harm test.  Three of those I think have been answered satisfactorily in the cross-examination.  We have no submission on them.


The one area in which we still have a concern is that ARC will no longer apply to many millions of dollars.  I am guessing that it is about $10 million a year, but I don't know the actual number.  It is something like that, many millions of dollars, because there is $4 million for Barrie, and I know PowerStream has several million, as well, many millions of dollars of what are in fact non-arm's length transactions.  


They are not affiliates anymore after the transaction closes, but they are still non-arm's length.  They are transactions with the shareholders and with the shareholders' other companies. 


The applicants have, to their credit and without being asked, said, Well, what we are going to do is we are going to treat the shareholders and their companies as if they were affiliates, and in fact they put it right in their agreement, We want to keep them treated like affiliates.


And the evidence of Mr. Glicksman is the reason for that is to protect the consumers.  We agree.  So we had a whole wrangle about it, and, Mr. Chair, you asked the applicant to see what they would be willing to do in terms of an undertaking, or whatever, that they that would do what they say they are going to do.  I haven't heard them answer that, yes.


If they are willing to undertake to do what they said they were going to do, which is treat them like affiliates for ARC purposes, then we are very happy and we would accept their undertaking -- sorry, we think the Board should accept their undertaking.  I am speaking like a corporate lawyer now. 


We think the Board should accept their undertaking, and that is the end of that.  They are planning to do the right thing.  However, what I heard, the submissions were, No, in fact, we have told you we are going to do it, but we don't want to have to do it.  Well, then we have a problem, because clearly if they are allowed to do many millions of dollars of annual transactions with -- that are non-arm's length transactions, and because of this merger those transactions do not have to comply with ARC, then that has a potential to harm the ratepayers.  The simple way to solve that, in our submission, is for the Board to say, We want you to do what you said you were going to do, what you have already agreed with each other you are going to do.  And if you feel in the future at some point that that doesn't make sense any more, you are welcome to do that, but first, come to the Board and tell us that is what you are going to do so that if we need to find some other way to protect the ratepayers in the circumstances, we can.


That is all we are asking.  It is not actually a lot, especially since they told you under oath that that is what they are going to do.


Subject to that condition, which -- we think that this Board has the authority to make a condition of the approval because of your mandate to protect the consumers, subject to that condition -- which, by the way, as I said, we would prefer if it were an undertaking -- we think that the Board should approve under the transaction under section 86, we think it is a good transaction that should be allowed to go ahead.


Now, that doesn't deal with the ratemaking implications yet.  I will come to that in a second.


MR. KAISER:  Can you at some point address exactly what the wording of that condition would be?


I take it your position is that both of the parties to this amalgamation, PowerStream and Barrie, had relationships with other parties, non-arm's length parties that were governed by the ARC.


MR. SHEPHERD:  Yes.


MR. KAISER:  Secondly, that those relationships will continue, but given that the two companies disappear and are replaced by Mergeco, it will not be caught by ARC.


MR. SHEPHERD:  The problem will still be there, though, the problem of shared information, sir.


MR. KAISER:  I understand; I am just asking for your assistance with respect to what would be the wording of that condition.


MR. SHEPHERD:  I believe that the condition should be that the -- that Mergeco should treat the shareholders and their -- and the companies they own as if they were affiliates for the purposes of the Affiliate Relationships Code unless and until they seek approval of the Board to terminate that condition.


MR. KAISER:  But would it be that any previous contracts or relationship that is either PowerStream or Barrie had with non-arm's-length companies that were governed by the Affiliate Relationships Code would continue to be treated as governed by the ARC as Mergeco, something to that effect?


MR. SHEPHERD:  Something to that effect.  The only caveat I would say on that is that, as of right now, Markham and the Markham holding company are not affiliates, so they are not caught by ARC but they are treating them like affiliates.


MR. KAISER:  I am just trying to see if we can, for the purpose of clarity - if we decide at all to do this - that we can identify those relationships or those agreements or those contracts that are currently governed by ARC so that there is some degree of clarity with respect to what would continue to be governed by ARC.  If something previously was not governed by ARC, then I don't think it is possible for us to suddenly - whether we get an undertaking or not - treat it as governed by the ARC.


MR. SHEPHERD:  I guess, Mr. Chairman, the one concern I have is that because Markham is not governed by ARC but is being treated like it is, it would seem to me it makes sense for them to be included in such a condition, and, indeed, there is quite a lot of money involved.


So the same harm, really, arises in that case.  Although, in fairness, they are not obligated to treat them like that right now, so you would be imposing a new condition.


MR. KAISER:  All right, thank you.


MR. SHEPHERD:  So that is our submissions on section 86.  On net metering, you will be disappointed to know we have no submissions.


Let me now turn to the rate rebasing proposal.


The Board policy says that once the deal closes the merged company can wait up to five years to rebase.  As I understand it, the purpose of the policy is twofold.  First, the purpose is to allow distributors to have the benefit of a longer period in which to offset transaction costs with savings.  That is actually quote -- I am just looking for it.  That is on page five of the policy.


So the first and the most obvious one is these transactions can cost money; the distributor should have a chance to earn it back with efficiency savings.  However, as the chair correctly pointed out, although on (sic) stated in the policy -- and I looked everywhere, and it isn't here -- but I think it is true that the Board wishes to incent shareholders and utilities to proceed with transactions like this because it is in the long-term public interest.


And we agree, but that incentive still has to be tested by the test of just and reasonable rates.  I note that -- it is probably obvious, but I will say it anyway.  The Board's only authority to make decisions with respect to electricity distribution rates arises under section 78(2) of the Act, and that section clearly requires rates to be just and reasonable in order for the Board to exercise its jurisdiction.  The Board can't decide, well, no, because this is a consolidation transaction the rates don't have to be just and reasonable.


In fact, the Board acknowledges that on page five of its policy -- sorry, page five of the letter associated with the policy, I think -- no, on page five of the policy.  It says that when you are listening to the MAAD application, the test of whether you decline the rebasing proposal is whether you have seen compelling evidence that the proposal would not result in just and reasonable rates.  So clearly, the test is just and reasonable rates.  I deliberately quoted compelling evidence because I understand the burden is high.


Now, we interpret this policy as follows:  Once you close your transaction, you can defer rebasing for up to five years.  The operative time at which the rebasing holiday starts is the closing of the transaction.  And that, by the way, is directly from the Board's letter explaining the policy, where the Board says on page 5, and I quote:

"The Board has, however, concluded that the deferral period should begin at the closing date of the transaction".


So to my mind, it's fairly straightforward that that five-year period starts from the closing date of the transaction and goes five years out.  The distributor has, then, a choice whether to come in any time up to five years after that date.  And the Board always has the discretion to say, well, no, but if you wait for three years or four years or five years, then the rates will not be just and reasonable; but the Board has also made clear in its policy that that just and reasonable test has to be balanced against the incentive we are trying to achieve.


So it is just and reasonable -- it is not just and reasonable if it is too much -- in our submission, it is not just and reasonable if it is too much incentive.  It is more incentive than you need to achieve the goals of the policy.  I am going to come back to that in a second.


The Board policy says that is until you rebase, you remain in the IRM regime that you were in at the time you filed your MAADs application.  That is found at page 6 of the Board's letter.  I quoted this already:

"The plan that the distributor was subject to at the time of the MAAD application will apply even if this means that individual and different rate plans will be maintained until rebasing."


Now, I should point out that the Board specifically considered whether having two merged entities on two different IRM regimes was okay, and they decided that it was.


If you take a look at the discussion prior to this paragraph I just quoted, you will see the Board points out distributors - and by the way, that included PowerStream - argued against that.  They said, no, you shouldn't have two separate IRM regimes applying to one merged entity and the Board rejected those arguments.


And now they are coming in and saying no, no, no, that is one of the reasons why we want to do this, is so we can be part of the same IRM regime.  Well, I am afraid they lost that battle.


So what the applicants have proposed is that Barrie will comply with the policy.  They say Barrie, which is currently in third generation IRM because they rebased in 2008, will continue in third generation IRM following those rules until 2013, five years from the date of the transaction.


However, with respect to PowerStream, they say, in our submission, that PowerStream proposes not to comply with the policy.  They propose that instead of being kept in second generation IRM from the time of the transaction until rebasing, that -- as the policy says, that they should get an extra opportunity to apply for a rate increase after the transaction but with a completely fictional - I am using that word intentionally - a completely fictional application, which they pretend - again, I'm using that word intentionally - that the merger is not taking place.


So they have two arguments supporting this, as I understand them.  First, Mr. Vegh has said that the five-year deferral relates to the rebasing of the merged entity and the policy says nothing about rebasing of one of the utilities alone after closing.  


Originally, when we asked Mr. Glicksman about that, he said, Well, that would only be in the first year that you would be able to do, but then Mr. Vegh says, No, actually, we can do that any year.  If we were scheduled for 2010, we can come in this 2010.


And as I pointed out earlier, in fact under the third generation regime, they could come in every year if they wanted to.  It seems to me that that is not only bad policy -- if that is what the policy means, it is bad, but it doesn't actually mean that.  On page 5 of the actual policy itself, here is what the Board says about the timing of rebasing:

"Allowing a distributor the option of scheduling the rate rebasing for the consolidated entity at any time up to the five-year limit accommodates distributors that may require an increase in operating maintenance or capital expenditures shortly after the closing of the transaction..." 


Which would be PowerStream:

"... as well as distributors that wish to have the benefit of a longer period in which to offset transaction costs with efficiency savings." 


The Board isn't saying you can have both.  The Board is saying you can have one or the other.  And what the applicant is asking in this case is they are making a proposal that they get both.


MR. KAISER:  Well, also, allowing a distributor the option of scheduling the rate rebasing for the consolidated entity, but what PowerStream is doing from May 1st, '09 is not the consolidated entity.  It is for PowerStream.


MR. SHEPHERD:  Well, that is right.


MR. KAISER:  Those rates -- while PowerStream disappears.  Those rates are not the rates for the consolidated entity.  They are the rates for the PowerStream part of the consolidated entity.


MR. SHEPHERD:  So this is Mr. Vegh's argument, that the individual entities, even though they don't exist anymore, can still come in for cost-of-service even though they have elected to have a rebasing holiday -- which doesn't make a lot of sense to me, but that is their argument. 


Now, their second argument in support of allowing them to do this appears to be -- and I didn't hear Mr. Vegh say this, but I did hear the witnesses say this, and I am not sure whether this is their position or not, but I will put it in, anyway.  


It seems to be that they could simply defer the transaction until May, and then they would be fine.  So what are we fussing about is a few months.  It seems to me that that is disingenuous. If the transaction was to take place at any time prior to the end of the rate year, then in the rate application before the Board they would have to consider it in their evidence.  


They can't come in and say, Well, we are going to do a merger on May 3rd, but we want rates from May 1st to -- for 12 months, as if we weren't going to do the merger.  It is just as bad as doing it today.  


In our view, what they propose in this context is that the Board grant them an order allowing them to seek rates for PowerStream in 2009 on the basis of evidence that they know, and they have told you under oath today, is not what they actually expect will happen in 2009.  


They would be asking for -- in that rate application, they would be asking for approval of a budget for the test year that is not their real budget.  I don't see how the Board can, in conscience, make an order to that effect.  You would be giving them permission to give evidence under oath that certain things will happen that they know aren't going to happen.


How could you do that?  It just doesn't follow to me.  So we oppose the applicant's rate rebasing proposal on two grounds.  First, it doesn't comply with the Board's policy, and the applicants should be either required to comply with the Board's policy or bear the onus of showing why their situation is sufficiently different from the norm, on which the policy is based, that they should be allowed a special role.  I haven't heard anything like that.  


They said, No, this is what the policy says.  They haven't said, And by the way, we have a special reason why this rule should apply to us.  So the first reason is a technical one.  They are not complying with the policy and they have not given you any reason why they shouldn't be required to comply with the policy.  


They are allowed to make that argument, but the onus is on them to do it, and they haven't.


MS. SPOEL:  Mr. Shepherd, can I just ask you what you think about the statement at the top of page 5 of the Board's policy, where it says, at beginning of the section on timing for rebasing -- it says:

"The closing date often occurs within 12 to 18 months of approval of the transaction by the Board."


And then it goes on to say in the next paragraph:

"The maximum duration of a rate plan applied by the Board for a gas and electricity distributor has been three years."


And it seems that the five years is sort of adding up to the 12 to 18 months and the three years, and then adding on a little bit of extra time, and I am just wondering if you have any views or comments on what the Board's expectation might have been as to what might happen in the intervening 12 to 8 months following the approval of the transaction by the Board and the closing of the transaction, in a case where there was proposed to be that kind of time lag.


MR. SHEPHERD:  Actually, when I was going through this in preparation for this proceeding, I looked at this paragraph and that particular comment with a little bit of glee, but it turned out I don't think it actually does what I hoped it would do. 


It appears to me that what the Board is saying, If we give you an approval today, it may be another year before you close, and when you close, then your five years starts to count.  


I think that is what it is saying.  So that is saying to the distributors -- a number of distributors in this consultation were saying, We want longer period, because sometimes it takes a while to close these transactions, and so you are not going to give us the whole five years.


MS. SPOEL:  But would they be allowed to apply for, if there was a 12-month -- let's say 18 months' closing -- or 18 months before the transaction closed following the approval of the Board, would they be allowed to apply for their cost-of-service or IRM increases as separate entities during that 12-month period?  


Like, let's say we were a year ago from -- let's say this was right now and we were at the end of 2007, not 2008, and PowerStream came and they said, We don't want to close until the beginning of 2009.  Would PowerStream and Barrie have been precluded from making applications in 2009 -- or 2008 for two 2008 or 2009, whatever the case is, if that were the situation?


MR. SHEPHERD:  I looked at that, and I think there is ambiguity in the policy, because the policy on the one hand says the five years counts - that is, the rebasing holiday - counts from the date of closing.


So you might say, Well, implicit in that, then, is, prior to the date of closing, normal rules apply.  However, the policy also says that your IRM rules are fixed at the date of your application, not at the date of your closing and so --


MS. SPOEL:  It also says, of course, that applies until third generation IRM has been determined, which it now has, because this policy was written in 2007, so it is already dated.


MR. SHEPHERD:  No, I think it say as after third generation comes in, then whichever IRM proceeding you are, in whatever IRM regime you are under, is fixed at the time of application.  


So if you are still under second generation, you are still -- and that is not at the time of closing.  It is the time of the application.  So one way of interpreting that could be that in that interim period, you are in IRM.  


I don't know the answer to your question, is what I am telling you.


MR. KAISER:  Mr. Shepherd, I have another question for you, and it's on this famous page 5.  I raise it now, because I want to offer Mr. Vegh an opportunity to respond to it. 


That second last paragraph, after talking about the option of scheduling the rate rebasing for the consolidated entity at any time up to five years, the last sentence in that paragraph says:

"This is this flexibility does not come at the expense of consumer interest or financial viability, which are adequately protected through the Board's licensing regime and price cap incentive regulation." 


Here we have the PowerStream side of Mergeco, not under incentive regulation for '09.  They are filing a cost-of-service application, seeking increase of 7 percent under that form of regulation.  If they were under incentive regulation, would the rate increase, in your view, be greater or less?


MR. SHEPHERD:  It would be 1 percent, because they are under second generation.


MR. KAISER:  I am just trying to understand in terms of what the intent of the Board was, they were concerned, of course, as they should be concerned, that this new flexibility, this new scheme to defer the rate applications, the rebasing for up to five years, did not come at the expense of consumer interests, and they said:  We are not worried, because the consumer interests are adequately protected through incentive regulation schemes during that period; that is how I read that.


MR. SHEPHERD:  I think, in fact, you are right Mr. Chairman.  I think what the Board's policy is saying is:  Close your transaction, there is a snapshot at that time and you are in IRM, then, and the next time you come back that you are not in IRM is going to be your merged cost-of-service, and so you can decide when you need more money, but until you do and come in with a merged application, you are in IRM.  And that is why the ratepayers are protected, because we know you are in IRM.  You are not going to be able to double count; you are not going to be able to have your cake and eat it too, by asking for more money and then keeping your merging savings.


MR. KAISER:  They are not asking to have their cake and eat it too.  They just want two different cakes.


The first cake is a 7 percent cake, as opposed to a 1 percent cake if they were under incentive regulation.


MR. SHEPHERD:  I think that’s right.


So the first part of our argument against their rate rebasing proposal is they are not compliant and they should be required to comply.


The second is -- and this is more difficult one, and I think Mr. Vegh has correctly pointed out that we're pushing this one uphill.  And indeed, the Board has made very clear in their policy that we have to show compelling reasons why if they are compliant or if they have an option that is compliant, why the Board shouldn't allow them to do it.


And our view is the savings here are considerable.  I will draw your attention to this confidential document, and I would ask -- is it necessary for us to go off air if I am going the talk about these numbers?


MR. KAISER:  Probably.


MR. SHEPHERD:  I am not going to talk about specific line items, but I am going to talk about totals.  Do you want us to keep that confidential, or -–


MR. KAISER:  Why don’t we do that, just to --


MR. SHEPHERD:  Totals are fine?


MS. LONG:  Totals are fine.


MR. KAISER:  Totals are fine.


MR. SHEPHERD:  So I don't have a live version of this.  I asked for it but I wasn't provided with it, but I have recreated it.


What you were told before you got this was that the capital savings would be $850,000 a year.  Well, in fact they are not; the capital savings in the first five years are significantly greater than that.  I think the number is about six and a half million.


And because they're almost entirely in information technology, the rate impacts of them are substantial. I have done the calculation and I will invite my friends to show that these numbers are wrong, that the cumulative depreciation impact over the five years -- not the ten years, this is just the five years of these numbers -- $4.7 million.  That is a full spreadsheet, 20 percent per year for the information technology, six percent a year for everything else, depreciation only.


The cumulative rate of return impact of that same thing, using the declining rate base impact each year, is $1.7 million.  And that is, by the way, using a shortcut of 10 percent as the grossed-up rate of return, which is probably low, but close enough.


And so that is $6.4 million impact on capital.  The OM&A number, even assuming that these ongoing cost increases -- I don't know what they are.  We didn’t -– this is the first we’ve heard of them, that they have these ongoing cost increases totalling $3.8 million, but leave that aside.  The total of the OM&A savings is $23.8 million in this figure, net of those ongoing cost increases.  The total is $30.2 million, but if you look at the bottom -- and the type is very, very small -- I used to be able to read this.  It says:

"The business case ignores inflationary impact in the out years.  This is a conservative approach.  Usual inflation and likely increase to payroll costs should be considered in the out years for overall total and valid cost synergies.”


What this means is that these should actually be inflated if you want to get savings of the year.  In fact, if you do that, that is another $1.6 million in savings.


Now, I will invite my friend to say my numbers are wrong, but the Board can go calculate it themselves.  It is not complicated.


But the total of this is well over $30 million.  It may well be $32 million in total.  That doesn't include some impacts that we already know are likely to take place: reductions in the cost of capital and other synergies which they described in some detail, that they haven't been able to value so they haven't included.  Now, some of those might be additional costs too, but they have a bunch in for costs already.


MS. LONG:  Mr. Chair, it may be more appropriate to address some of these questions.  Mr. Shepherd had the opportunity to ask any of these questions of the witness panel and chose not to, so perhaps instead of asking Mr. Vegh and I if we are in agreement with these numbers, it may be more appropriate to ask the witness --


MR. KAISER:  Before we start down that path, let me ask Mr. Shepherd something.


The application today is that this applicant -- the two applicants, I should say, Mr. Vegh's client and Ms. Long's client -- they want to get a leave order so that they can amalgamate these two companies.  And it appears from what we have heard of all counsel that they're entitled to that, providing they show that there is no harm to the ratepayers or consideration of service quality.


You have raised another issue that there may be evidence that there are cost savings.  They admit there are cost savings; they say there are going to be cost savings.  That was part of their case.


With respect to PowerStream, we are going to have a cost-of-service application.  It is going to be heard by the Board.  It is going to be heard by this same Panel.  Isn't this whole issue of cost reductions in 2009 something that should be dealt with in that case?  Does it really have anything to do with the application that we are deciding on today?


MR. SHEPHERD:  I am not raising the issue of cost savings in 2009.  That is actually a relatively minor one, $3 million.


In any case, what they have asked you to order is that they be allowed to seek rates in 2009 without taking this transaction into account.


MR. KAISER:  They are entitled.  They have brought an application and the Board will hear it.  Nobody is contesting their right to bring that cost-of-service application.


The only debate was how long they can stay out.  They have agreed that it’s from the time of closing anyway, so they are not disadvantaging anyone.  They are not asking it be from the time of that subsequent rate decision.


So it seems to me all of this issue about cost reductions is a rate case issue.  They may say in that case:  You can't consider any cost reductions resulting from this merger, and that argument could be had.  But I am just trying to figure out whether we need to deal with this issue, to deal with this application today, because these people want to close this transaction in two weeks.


MR. SHEPHERD:  Mr. Chairman --


MR. KAISER:  Let me just complete my thought.  I am sorry I am not being clear enough.


I am trying to find out what you want us to do.  You have said, I think, that the amalgamation can proceed?


MR. SHEPHERD:  Yes.


MR. KAISER:  What else do you want us to do?


MR. SHEPHERD:  Okay, let me deal with those in turn.


The applicant, the applicants have made a proposal for rate rebasing.  That proposal includes five years before the merged entity rebases and permission for PowerStream to rebase separately in 2009.  And in fact, they have said in their application that they are doing the transaction on the basis that they are allowed to do that.  And --


MR. KAISER:  Whether they brought this application or not -- or didn't bring it, they have brought a rate case and that rate case will be heard.  They don't need our permission today to bring that rate case.


MR. SHEPHERD:  Well, in fact, Mr. Chairman, the Board's policy says on page nine of the explanatory letter:

"It is important that interested parties understand that any concerns they might have regarding the distributor’s proposed timing of rebasing must be voiced during the MAAD transaction proceeding.”


The Board's policy implicitly says that the rebasing rules for this company after the transaction are in the hands of this Panel.


MR. KAISER:  All right, so you are saying to us -- what you are really asking -- this application, you say, can proceed.  It meets the tests that would be, you say, applied, but do not hear their cost-of-service application that they have brought for rates, effective May 1st, 2009.


MR. SHEPHERD:  No, I am not saying that, because this Panel is not seized with that application.


MR. KAISER:  So what are you saying you want us to do?


MR. SHEPHERD:  This Panel is being asked to give an order saying it is okay for you to apply for rates separately, PowerStream, in 2009.  We are asking that you not give that order; that you decline to give that order.


MR. KAISER:  I don't think they are asking for that order.


MR. SHEPHERD:  That is part of their rate rebasing proposal.


MR. KAISER:  They don't need an order from us in order to bring that application.  It is brought.  It is going to be heard.


MR. SHEPHERD:  They have said that one of the orders they want is an order granting PowerStream and Barrie Hydro Distribution Inc. leave to amalgamate pursuant to section 86 of the Act on terms that approve the applicant's proposals for net metering threshold, rate harmonization and timing for rebasing.


MR. KAISER:  The rebasing they are talking about, as I understand it is, the five years that starts on the date of closing, same for PowerStream, same for Barrie.  That's the rebasing I think, Mr. Vegh, you're talking about in the order you seek; is that not right?


MR. VEGH:  It is the rebasing for the consolidated entity upon closing, right, so it is five years from January -- December 31st, 2009, January 1, 2010.  That is the order that is being sought using the full five-year deferral period in the consolidated report.


MR. KAISER:  Even though we have this sort of quirk that the PowerStream application for rates effective May 1st, 2009 and for Barrie will be brought by Mergeco, that is just an administrative device.  The fact of the matter is that's the old PowerStream application.  It is not intended to be the application of the merged entity, because it is not the application of the merged entity.  It is the application only of PowerStream.  It hasn't changed a wit from when PowerStream filed it, and it has nothing to do with Mergeco.


We simply have to restyle the applicant, rename the applicant, because the old applicant has disappeared as a result of the amalgamation at the end of this year.  That is just an administrative detail, surely.


MR. SHEPHERD:  With respect, Mr. Chairman, I don't think that is correct.  I think that the Board's policy on ratemaking for consolidation is clear that once you merge, you are under IRM, and so if this Board says, Well, no --


MR. KAISER:  You are saying what I thought you are saying.  You are saying once you merge on December 31st, you cannot bring an application for cost-of-service or, for that matter, on any basis, on one-half of the old entity.  You have to proceed, forced march to the sea, as a consolidated entity.  That is how you read that?


MR. SHEPHERD:  Not only that -- that is right, Mr. Chairman, and I believe that that is what the applicant is asking for.  I may be misreading them, but we asked them in Interrogatory No. 3:  What happens if the Board does not allow - that is, this Board Panel does not allow - PowerStream to rebase in 2009 as if the merger had not taken place?


They said, I'll quote:

"The applicants intend to proceed with the amalgamation on the terms negotiated and as filed with the Board.  The applicants would have to consider how to proceed should the Board not approve the amalgamation as proposed." 


So I read that as saying, If you don't give us an order today, allowing us to rebase partially in 2009, then we don't know whether we are going to close the transaction.  


Maybe Mr. Vegh can help the Board with that.


MR. KAISER:  Can you help us, Mr. Vegh?


MR. VEGH:  Thank you.  The requirement in the report is a distributor is required to specify its proposal for rebasing as part of the MAAD application.  So this application includes, as I have set out in paragraph 41, the schedule of events.  


The rebasing for the consolidated entity is five years from closing.  Barrie -- Barrie Hydro's rate adjustment is effective May 1, 2009.  PowerStream's rebased rates are for the period 2009, the rate year 2009, without regard to any costs or benefits attributable to the merger. 


So that is the full package as laid out here in paragraph 41, and that is what the applicant is seeking approval for, that it be able to -- that Barrie continues under third generation IRM, PowerStream brings its application for rates for May 1, 2009, and the rebasing for the consolidated entity take place five years after closing.


MR. VLAHOS:  And this is under section -- subsection, still, 86?  It is not -- are you making that request under section 86 still?


MR. VEGH:  It is under section 86, that is correct.  And the -- it is under section 86.  The Board's report, as we understood it, includes a requirement that you lay out the timetable in that application.


MR. KAISER:  So I think the problem, Mr. Shepherd, if you look at the top of page 5:

"Distributors that apply to the Board for approval of a consolidated transaction..."


That is what we have here:

"...may propose to defer the rate rebasing of the consolidated entity for up to five years."


That is what they are doing.  It doesn't talk about an application that proceeds for just one of the entities.  This document is silent on that.


MR. SHEPHERD:  Well, in fact, Mr. Chairman, with the greatest of respect to my friend Mr. Vegh, there only is the consolidated entity on January 1st.  That is the only entity that exists.


MR. KAISER:  I know.  You're right.


MR. SHEPHERD:  And, therefore, they can't in fact bring an application by the PowerStream as we know it today, because it doesn't exist anymore.  So what they are asking the Board to do is embellish and add to the policy by saying, By the way, here is an additional rule that is not in there that says you can pretend that part of it is separate and apply for a rate increase.  


And the policy -- you are absolutely right, the policy doesn't say that, and the reason the policy doesn't say that is because the policy is relying on the IRM rules to protect the ratepayers, and what Mr. Vegh is asking you is, Well, we don't want that protection, we don't want to have the IRM rules apply.  We want a special rule for us.


MR. VLAHOS:  There is the proposition of different rate zones, Mr. Shepherd.  I guess the issue taken is you have no problem with the IRM continuing on both zones?


MR. SHEPHERD:  No.  In fact, the Board policy says that.


MR. VLAHOS:  Okay, but just the fact that it will be one new legal entity that does not take away the opportunity to set rates on a zone basis, as we have done before with the specific company, as well as with other entities?


MR. SHEPHERD:  Yes, that is absolutely right.  I guess my point is the Board's policy contemplates that and says that is okay.  IRM for both, even different IRM rules, is okay.


The Board policy does not say, And, by the way, if you want to have additional rate increases, no problem, because the concept of the Board's policy is we can protect the ratepayers by making sure -- indeed, it is very consistent with the submissions we made in Natural Gas Forum in 2005.  


Give us a rate increase that is lower than inflation, make as much money as you like.  So the Board is saying in this policy, I think, exactly the same thing.  You are under IRM, which is rate increases below inflation, and you can stay up for as long as five years and make as much money as you like, but if you don't like IRM, if that is not enough for you, then you come in with the merged entity, because it is the only one that exists, ask for cost-of-service, and you can do that I any time up to the five years.


MR. KAISER:  I guess the rhetorical question would be:  What is the harm in letting Mr. Vegh do what he wants to do?  And you would say the harm is, under the cost-of-service, he might get 7 percent, whereas if it is under incentive regulation, which you say is the implicit scheme that the Board had in mind, he would be limited to something less than inflation?


MR. SHEPHERD:  That is right.


MR. KILLEEN:  For that '09 year.


MR. SHEPHERD:  That is right, Mr. Chairman.  And, in fact, I will cut to the chase, because our proposal is that the Board give the applicants a choice.  Put them to their election.  You can follow the policy, in which case both utilities are under IRM for up to five years, and you can save as much money as you like, have a good time, or, if you want, you can rebase in 2009.  If you prefer to rebase in 2009, that is fine, but you can't pretend that you are not merged.


If you want to rebase in 2009, fine.  The merged company should rebase.  And, by the way, if you do that, whatever increases you are entitled to you will get, and you will have three years after that, so you get three instead of four, but still you get three to make as much money as you like, but the ratepayers are still protected.  


It seems to me -- it seems to the School Energy Coalition that that is the right answer, because that protects the ratepayers, while still giving them a full opportunity within this policy to make as much money as they like.  


I was going to talk in some detail about these enormous savings and all that sort of stuff, but, frankly, if the result of this is that rate increases are 1 percent a year for the next five years, or whatever they are under IRM, and they get a $30 million windfall, good for them.  I don't actually have a problem with that.  


I mean, there might be a point at which it was so big that it wouldn't be realistic, but the point of raising it is rather a different one, and, that is, if the Board is thinking, Well, in fairness, we have to give them something, the answer is giving them $30 million or more to get -- to take a $4.6 million risk at the front end, which is what it is according to their chart, is lots and lots and lots.  It is more than is necessary, so if you ask them to comply with the policy -- which means they come in in 2009 with the merged application -- they will still get three years.  They will still get most of it.  They will get 25 million instead of 30 million.  That is still not bad.


So that is our submissions on the rate rebasing proposal.


I have a brief submission on harmonization.  On harmonization, I am still actually unclear on what the applicant is seeking.  I think what they are seeking is for the Board to tell them now if they have to wait until rebasing to harmonize.


MR. KAISER:  I thought they said they were prepared to rebase between three and five years.


MR. SHEPHERD:  No, they said they were prepared to harmonize between three and five years.


MR. KAISER:  Yes, excuse me, harmonize between three and five years.


MR. SHEPHERD:  But I don't think they are asking for an order from this Board saying:  You don't have to rebase -– or to harmonize at the same time as rebasing, that you can split them up.


I think, if I understood Mr. Vegh correctly, I thought what he said was – and he can correct me in reply -- we are happy at the time we apply for harmonization for the Board to decide then whether it is an appropriate time, but if you are going to tell – if you know for sure that we have to wait until rebasing, tell us now and we will plan for that.  I believe that is what he said, and if that is what he is asking for, that is great.  We agree.


We don't have an opinion on whether they should wait until rebasing or not, but we don't believe that this Board should say:  You can rebase in three years, because you don’t have sufficient -- sorry, you can harmonize in three years, because in fact, you don't have any evidence to know whether that is the right time or not.  Nobody has told you anything that would allow you to reach that conclusion.


MS. SPOEL:  I’m sorry, I don't understand.  You said you didn't mind, and now you are saying we shouldn't say three years?  They have asked for the flexibility to come in anywhere between three and five years, as I understand it. 


MR. SHEPHERD:  That is right. 


MS. SPOEL:  And I think that the policy is not really -- I think the policy is pretty clear if you can’t -- you shouldn't wait any longer than rebasing to harmonize.  I don't think it prohibits people or utilities from applying to harmonize rates before the five years, although I agree it is not very clear.


The discussion in the letter suggests that some utilities want to wait longer than that, and that is what the Board was actually trying to deal with, but are you saying we shouldn't give them the flexibility, that we should say you have got to wait until rebasing, or are you saying we should allow them to determine when it is convenient for them in that three to five window that they have applied for?


MR. SHEPHERD:  Therein lies the confusion. 


MS. SPOEL:  That they are proposing at the moment?


MR. SHEPHERD:  Therein lies the confusion.  On the one hand, you could say you have to time your harmonization for rebasing.  That’s what the policy says.  And by the way, I believe that the policy says that very clearly, that that is what the choice is.


However, you can still make exceptions.  So on the one hand you can say:  No, you have to wait until rebasing; that is when you have to do it.


On the other hand, you can say:  You are allowed to come in anytime from three to five years, and we are deciding that today.  Or you can say --


MS. SPOEL:  What do you propose we do, since you are making submissions?


MR. SHEPHERD:  So in the middle is you can say:  We are not going to tell you you have to wait five years, and we are not going to give you express permission to do it in three years.  We are going to say:  We understand what your intention is.  You have advised us that your intention is to make a judgment call then, and the Board panel that you put it to then will decide whether it is the appropriate time, which by the way, is what Mr. Vegh said he wanted, I think. 


MS. SPOEL:  Which course of action are you proposing?


MR. SHEPHERD:  I am proposing the middle one, which is you are not saying you can’t do it, you are not saying you can do it.  You have the flexibility to do either, and the Board panel at that time is not precluded from saying:  This is too early or this is too late, for that matter.


And so subject -- now, if what they are asking you to do is to say:  No, we want the right to apply after three years even though it is not rebasing, then we think you should deny that order.  It is not compliant with the policy, and if you gave that order, we would then be precluded from arguing three years from now, well, no, this is not the right time, because the Board would have already decided it is the right time.


So we would rather you didn't decide what the right time is, and leave it to the Board panel that is hearing the harmonization application.


Subject to your questions, those are our submissions. 


MR. KAISER:  I just have one more question.


One of the options, if I am now understanding your argument, is that you can't have two rebasings, so if the cost-of-service application for rates effective May 1st, 2009, is deemed to be a rebasing, that's it, you don't have any more time, you don't have another four years or whatever.  That's -- the other possible solution would be that, all right, the rebasing is the rebasing up to five years after the close of the transaction.  That’s what we will define as rebasing for the purpose of this report.  We do have this application for cost-of-service based rates that would get heard in ordinary course.  I don't think there is any basis on which we could prohibit it, but one option that would be available there is whether these updated costs that we have seen with respect to K1.1 could be considered in that case.


I understand it is Mr. Vegh's position that they can't, that any cost reductions that result from a merger or amalgamation, they are to be kept aside.  They are not to be passed through to the consumers in any shape or form, even if you brought a cost-of-service application, but that would be another issue that the Board could consider.


Would you consider that an acceptable solution to this dilemma?


MR. SHEPHERD:  No, Mr. Chairman, I don't think it is appropriate.


Mr. Vegh has asked, the applicants have asked for you to approve the proposed timeline in their application.  That proposed timeline includes a May 1st, 2009 PowerStream rebasing application, separate.  If you didn't approve that, if you just said we are not going to approve that part of it, everything is else is fine, that part --


MR. KAISER:  That is my point - I don't mean to interrupt you - We can say all that, but they have brought an application and they are entitled to have it heard.


MR. SHEPHERD:  I am going there.


So if you said that, then they would not have an express Board approval to apply in 2009, so then we would, as intervenors in that case, say:  Hang on a second.  PowerStream doesn't exist.  This application cannot be heard because you haven't told us all your costs, you haven’t told us all your revenues.  You a bigger company now, so we are happy to let you refile –-


MR. KAISER:  But these costs have nothing to do with the application.  It is a change in name, which is a formality.  They are asking for those costs with respect to a rate zone, which is the old PowerStream territory.  I mean to say you can't hear the application because PowerStream has disappeared, it is true, but I mean the application hasn't changed in substance.


MR. SHEPHERD:  No, in fact what we would be saying is not that you can't hear the application, because of course you can hear the application.


MR. KAISER:  Well, we’re required to.


MR. SHEPHERD:  But the Board should require that all the information with respect to PowerStream, which is now a bigger company -- May 1st, 2009, it is a bigger company, -- should be part of the filing, that you can't pretend that part of it doesn't exist.  It does.


MR. KAISER:  That is where I was going.  We have some new evidence here that does go to the costs of old PowerStream, presumably. 


MR. SHEPHERD:  Well, but what we are opposing is the notion that they can make a cost-of-service application, that this Board should allow them to make a cost-of-service application that is based on the fiction that they are this company, when in fact they are this company.


If they are going to make a cost-of-service application, they should tell the Board exactly what they plan to spend -- PowerStream, the whole company -- in that rate year, and the Board should then determine what is appropriate.


MR. VLAHOS:  The point is they hadn't made that application, Mr. Shepherd.  I think that’s the difference.  They have made that application already; it is live now before the Board.


MR. SHEPHERD:  Well, except that it becomes moot as soon as that they amalgamate, because it is no longer true. 


MR. VLAHOS:  You would argue that it is moot now, that it doesn’t --


MR. SHEPHERD:  It is moot December 31st.  After December 31st we can legitimately ask an interrogatory, saying:  Can you please update your OM&A expenses for the company as it currently expects to spend in that period?


MR. VLAHOS:  By “the company” now you are included Barrie in this?


MR. SHEPHERD:  Because it is all one company. 


MR. VLAHOS:  So you are going to include Barrie?  So the notion of Barrie being an IRM, then that is also moot?  That disappears?


MR. SHEPHERD:  It just seems to me that they have a choice.  They can have both of them in IRM -– that’s what the Board policy says -- or they can have both of them in cost-of-service.  The -- what they are asking is to have one in IRM and one in cost-of-service, because that gets them more money.


MR. KAISER:  Would you agree that this whole problem would go away if they deferred the closing of this transaction to May 2nd, 2009?


MR. SHEPHERD:  No, because if the closing of the transaction was on May 2nd then we would legitimately ask:  What are your actual costs in the test year that starts May 1st?  And they would have to tell us:  Well, we have these additional costs and additional revenues that will come in starting May 2nd.  So they could defer it to May 1st, 2010.  That would work, but if -- as long as they do it before then, then it is the merged entity that will operating these franchises for at least some of the test year.


MR. VLAHOS:  But they could do a historical year filing, as I suggested or as I posed that question earlier on today.  If it was based on, say, 2007 year, historical year, all this new data that comes in, in terms of what are your costs of service, that doesn't -- would not play; right?  It is a historical year regulation.


MR. SHEPHERD:  Yes, but they no longer have the option to file on an historical year basis.  Under the Board's rate-making policies, they have a choice.  They can file under IRM regime or can file under forward test year cost-of-service.  Historical test year is no longer an option that is granted to them.


MR. VLAHOS:  Oh, I am surprised by that.


MR. SHEPHERD:  It was.  Until 2006 it was, but I believe it is gone now.


MR. VLAHOS:  Well, based on what, the Board's policy?


MR. SHEPHERD:  The Board's policy is you have those two choices.


MR. VLAHOS:  I guess that doesn't take the legal right away from someone to apply; right?


MR. SHEPHERD:  You could apply based on, you know, We picked a number of out of the air, can you please approve it, but the Board is usually more precise than that.


MR. KAISER:  Didn't we have that Toronto Hydro case where we had a mix and match?  Some was historical; some was not.


MR. SHEPHERD:  That was the 2006 rate case, that is right, and until 2006, you could use historical.


MR. VLAHOS:  Can I just follow up one thing, Mr. Shepherd?


MR. SHEPHERD:  Sure.


MR. VLAHOS:  Based on all your argument about the rate rebasing, you spoke -- you started out by talking about section 86 and the no harm test and how you brought ARC into it.  I just wonder whether that is not part and parcel of your rate rebasing, because you are talking about potential consumer protection issue, i.e., the rate protection issue, aren't you?


MR. SHEPHERD:  No, no.


MR. VLAHOS:  So I would like to understand.  What is there beyond rate protection that I need to worry about?


MR. SHEPHERD:  ARC arises both in rate and non-rate circumstances.  You are right that the end of the need to comply with ARC could have rate implications.  That is not what I am raising.  What I am raising is the non-rate implications.


For example, the sharing of information, that is the biggest one, but there is also the sharing of employees and things like that, the ability to subsidize affiliated organizations, et cetera.  


MR. VLAHOS:  Ultimately, for what purpose, though, from a consumer's point of view, from a rate making -- for what purpose? Why is it important to have this confidentiality information?  For what ultimate purpose?


MR. SHEPHERD:  I don't understand the question, Mr. Vlahos, sorry.


MR. VLAHOS:  Well, doesn't it go eventually to the cost of doing business, that it has to be a reasonable cost?


MR. SHEPHERD:  No, I think the Board's -- part of ARC is about cost, I think that is right.  But I think the other part of ARC is about protecting the right of consumers to have their information used by utilities only for utility purposes.  


And ARC is very specific on that.  It has quite an extensive series of rules on that.


MR. VLAHOS:  Now I understand.  Thank you.


MR. KAISER:  Ms. Sebalj, do you have anything on this?


MS. SEBALJ:  Board Staff has no submissions.


MR. KAISER:  Mr. MacIntosh?

Submissions by Mr. MacIntosh:


MR. MACINTOSH:  I have submissions, Mr. Chair, Panel Members.  Submissions of Energy Probe will be brief.  First, we do not oppose the amalgamation.  Energy Probe has been in favour of consolidation of the electricity distribution sector, one which is of value to ratepayers, one which enhances the security of the grid, and one which increases the efficiency and effectiveness of distribution regulation.


The aims of Energy Probe in this proceeding are quite modest.  Energy Probe is an intervenor in the 2009 rates rebasing application of PowerStream, and we oppose the rebasing proposal for PowerStream which forms a part of an amalgamation proceeding. 


Energy Probe intervened in this proceeding to follow the Board's instruction contained in the letter July 23rd, 2007 issued in EB-2007-0028 report of the Board on rate-making associated with distributor consolidation.  


On page 9 of that letter in the third paragraph, the Board stated, and I quote:

"It is important that interested parties understand that any concerns that they might have with regard to the distributor's proposed timing of rebasing must be voiced during the MAAD transaction proceeding." 


So we are here to voice our concerns.  The applicants in this proceeding are proposing to amalgamate, and then to rebase only that portion of the merged entity, which is now PowerStream, in order to increase rates, and, finally, to keep both portions of the merged entity under an incentive regulation mechanism for some five years. 


It is the submission of Energy Probe that once the amalgamation takes place, the merged entity is immediately under an IRM regime.  It makes no sense to us that the Board would, after amalgamation, base new rates on historic costs of a distribution utility that no longer exists and on forecasts of costs which will never occur. 


The Board report "Rate-making Associated with Distributors' Consolidation" never dealt with the current situation in which one of the merging utilities wants to rebase its rates after the closing date of the merger, while stating that it is proposing to defer rate rebasing of the merged utility for five years.  


Given that the applicants have asked for a five-year deferral for rebasing of the merged utility and that this new utility will be in place as of January the 1st, 2009, the real question may be whether the Board has the authority to change rates in 2009 for a utility that no longer exists.  


Therefore, we request the Board not to accept the 2009 rebasing of PowerStream as separate from a rebasing of Mergeco.


Beyond that, Energy Probe acknowledges the efforts of the School Energy Coalition, acting as lead ratepayer intervenor in this proceeding, and supports their submissions. 


And, finally, Energy Probe submits that it participated responsibly in this proceeding and requests the Board award 100 percent of its reasonably incurred costs.  And, thank you, those are our submissions.


MR. KAISER:  Thank you, Mr. MacIntosh.  Mr. MacDonald, anything?


MR. MACDONALD:  I have no submission.


MR. KAISER:  All right.  We are going to take a break before we allow you a chance to reply.


MR. VEGH:  Thank you.


MR. KAISER:  We do that advisedly, so see if you can reflect on the dilemma that we seem to have here as a question of the two rebasings we seem to have in a five-year period.  So we will come back in half an hour.  


--- Recess at 3:32 p.m. 


--- Upon resuming at 4:10 p.m. 


MR. KAISER:  Please be seated.  Mr. Vegh?

Submissions by Mr. Vegh:


MR. VEGH:  Thank you, Mr. Chair.


I have been joined here on the bench by, on my right, Mr. Mark Henderson, the president and CEO of Barrie Hydro, and to my left, Mr. Brian Bentz, the president and CEO of PowerStream.  There was issues coming from the bench that I thought I should get instructions on during the course of my --


MS. SEBALJ:  Mr. Vegh, is your mic on?  I apologize.  I don’t think it is.


MR. VEGH:  Thank you.  Mr. Kaiser, in response to the submissions of Mr. Shepherd and with respect to some of the questions raised from the bench during submissions, I think it is important to step back a bit and start with a recognition that we are looking at the no-harm test here, and by “harm” we are looking at harm that is attributable to the merger.  That is the test that this Board has laid out.  And I think, Mr. Kaiser, you put your finger on it when you asked Mr. Shepherd:  Where is the harm?  And you said:  Is the harm the 7 percent which would be reflected in a cost-of-service application, versus the 1 percent reflected in the IRM adjustment?


Mr. Shepherd agreed that the harm is the difference between the 7 percent and the 1 percent, but that difference, sir, is not attributable to the merger.


That is attributable to the fact that PowerStream has not been rebased since 2004.  It is not as a result of the merger, going from a 1 percent increase to a 7 percent increase, and to claim that that is now harm to customers caused by the merger is, in my submission, purely opportunistic.


MR. KAISER:  I don't think Mr. Vegh, just so you’re clear, that was ever my suggestion.  That harm clearly has nothing to do with the merger; that harm has to do with how you propose to carry out rebasing.


MR. VEGH:  With respect, sir, it doesn't.  Prior to the merger, if the merger did not take place, Barrie Hydro will go ahead with its second generation IRM.  PowerStream would go ahead with its cost-of-service application.  Nothing has changed as a result of the merger. 


MR. KAISER:  That is true, but when you add the merger to it, then you are looking for a five-year rebasing period, which arises only as a result of the merger.  That’s something that comes as a result of the merger.


MR. VEGH:  But is completely apart and has nothing to do with those applications, so this is just five years of all costs and benefits attributable to the merger, which has no basis with respect to the cost-of-service applications.


There is no change at all on the pre-merger plans for Barrie Hydro and PowerStream.  In fact, no customer is worse off, pre-merger, post-merger, from going ahead as planned, which is that you maintain the status quo for both Barrie Hydro and for PowerStream.  The only customers -– customers only become worse off after the five-year rebasing, right?  Because if you don’t go ahead with the merger and there is no capturing of any synergies, then the status quo is maintained throughout.


So the only benefit to customers come forward if the this merger goes ahead and then the post-rebasing, the five-year post-rebasing produces synergies, provided that there are the proper incentive to produce those synergies. So my submission is that when we look at the question of no harm to the customers, we should look at what is the pre-merger position on impact to customers and what is the post-merger.


The PowerStream cost-of-service application does not cause any harm to customers.


MR. KAISER:  No, and we agree.  The harm question was:  What harm would result if an applicant was allowed two rebasings instead of one?  And the harm that was identified is if you had only one and it was at the end, you would have incentive regulation throughout, whereas a cost-of-service application and a decision giving you 7 percent and then the ability to stay out for a further period, leads to a different element of harm.


You are asking for two rebasings for PowerStream, one in the cost-of-service, and Mr. Shepherd says:  Well, that is your rebasing, boys.  You want that, you are entitled to it, but don't ask for an additional period.  If you want the rebasing at the end, fine, take it, but you don't get two rebasings.


MR. VEGH:  Well, with respect, they are not two rebasings.  There is one cost-of-service application by PowerStream, which is what is scheduled, and the only -- the only new or issue attributable to the merger is the rebasing five years from now.  So they are not -- I don't see how there are two rebasings.


The rebasing that we are talking about five years from now, attributable to the merger, is not the same at all as this PowerStream rebasing that is applied for in 2009.  That rebasing five years from now includes all of the costs and all of the benefits attributable to the merger.  None of those will be addressed in PowerStream rebasing, so there is no duplication or double dipping or even any sort of opportunistic behaviour.  It is maintaining the status quo, because I don't agree with the suggestion that the way you protect ratepayers is only through the IRM and not through the cost-of-service; it is an entire system.


The rebasing starts -- the cost-of-service rebasing is an inherent part of the incentive regulation mechanism. So my position in reply -- and I won't repeat my initial arguments about the no-harm test -- is simply that when you consider the impact of this merger, you ask yourself:  What would it look like if the merger does took place and what would it look like if the merger doesn't take place, and does the fact of the merger taking place cause harm to the customers?


And my submission is that there is no harm to the customers.  I haven't heard any theory on which there is harm to the customers.


Now, there was suggestion -- this is why I have asked for some assistance here during the break, and I do appreciate the opportunity to have the break -- there were suggestions from counsel and from the bench on some different approaches, and my instructions are to advice that the shareholders have negotiated this agreement on the basis of the policy as written, which provides five years to realize efficiencies resulting from the merger, and any departure from that policy from this Board would have to be considered by the shareholders, and I cannot provide you any assurance today that if there is a departure from that policy that this will not jeopardize the transaction.


Unless there are any further questions, I have no more submissions.


MR. KAISER:  No, thank you. 


MR. VLAHOS:  Mr. Vegh, could you address Mr. Shepherd's point that the 2009 PowerStream application is a fictional application?


MR. VEGH:  Well, sorry, I don't agree with that characterization that it is a fictional.  What we have, though, is a system, a combination of various incentive regulations systems in place in Ontario, and cost-of-service systems, and whenever you rate models -- and whenever you merge the two, you’d get not fictions, but some areas that are subject to incentive regulations, such as all the savings and costs attributable to the merger, and some areas that are addressed by cost-of-service, and that means, you know, you ultimately will have a disconnect between those two.


I think whenever you go to incentive regulation, you are decoupling -- you’re decoupling the rates from the underlying costs for all or part of the utility.


So in this case, by the very fact that the Board is saying that when it comes to the cost and benefits attributable to a merger, the Board will not look at those costs and benefits for five years until rebasing, then what you are saying is that you are carving out a bit of the utility operations or costs that are attributable to this merger, and not subjecting them to the sort of the normal course of rate regulation.


So I don't think it is artificial, but it just puts a scope around what it is you are looking at, what sort of costs and service, and the Board has done that on several occasions.  It is a limited purpose cost-of-service application.  It is limited to the extent that it doesn't look at one category of costs and benefits.


I could point to the recent OPG case, where the Board looked at some costs and benefits and not others, because others were carved out for different reasons, for policy reasons.  The Board's policy is to separate out the costs and benefits attributable to a merger, and not make them subject to a rate review.  And that's -- that's, to me, the purpose, the central premise of the consolidation report. 


MR. VLAHOS:  All right.  Thank you for that. 


MR. KAISER:  Anything further? 


MR. VEGH:  No, thank you.


MR. KAISER:  All right.  We will retire for half an hour and see if we can give you a decision. 


--- Recess taken at 4:21 p.m.

--- Resuming at 5:32 p.m.


MR. KAISER:  This decision is going to be brief because Mr. Vlahos has just advised me he is about to pay extra parking charges.

DECISION:


The Board heard today submissions and evidence with respect to an application by PowerStream Inc. and Barrie Hydro Distribution Inc. received by the Board on October 16th of this year pursuant to section 86.1 of the Ontario Energy Board Act seeking leave to amalgamate PowerStream and Barrie Hydro.


Initially the applicants applied for the following Orders:  First, an Order granting leave to amalgamate pursuant to section 86 of the Act on terms that approved the applicants' proposal for net metering threshold, rate harmonization and the timing for rebasing.  The applicant amended that request by removing the request regarding the net metering threshold, and indicated that an application will be filed with respect to that matter later.


Secondly, the applicant initially sought an Order under section 74 of the Act amending the distribution licence of PowerStream.  We are now advised that the applicant has withdrawn that request and that that application will also be made at a later time.


Similarly, the applicant initially sought an Order under section 77(5) of the Act cancelling the licence for Barrie Hydro.  The applicant has advised that this is not required at this time and that an application in that respect will be made at a later date.


And, as I also indicated earlier, the application for the Order deeming the net meter threshold for Mergeco to be 17,745 kilowatts has been withdrawn.


By way of background, Markham Enterprises Corporation currently holds 43 per cent of the shares of PowerStream and Vaughan Holding Inc. owns 57 per cent of PowerStream.  Markham Enterprises Corporation and Vaughan Holdings are wholly owned by the Town of Markham and the City of Vaughan, respectively.


Barrie Hydro Holdings, which is wholly owned by the City of Barrie, holds 100 percent of the shares in Barrie Hydro.  PowerStream, Barrie Hydro and their respective shareholders are parties to the proposed transaction.


Upon completion of the proposed transaction, the shares of the amalgamated corporation will be held by the parties as follows:  The City of Barrie, through Barrie Hydro Holdings, will own 20.5 percent of the shares; the City of Vaughan, through Vaughan Holdings, will hold 45.3 of the shares; and the Town of Markham, through Markham Enterprises Corporation, will hold 34.2 percent of the shares.


The applicants have stated that the proposed amalgamation protects the interests of consumers with respect to prices and the adequacy and reliability quality of electricity service.  The applicants have also stated that the projected cost savings by amalgamating the two distributors will be in the range of 5 million to 5.5 million per year.


The applicants stated that the one-time transaction costs are to be approximately $5 million, and the capital expense savings are expected to average $850,000 each year over ten years.


Much of this evidence is set out in Exhibit 31 at page 3 and page 11, and I won't go into it any further.


Currently, the rates charged for the delivery of electricity to customers in the PowerStream and Barrie Hydro service areas are not equal.  The application states that the amalgamated utility will maintain the existing rates for customers in each of the service areas for three to five years after the date of closing of the proposed transaction and will harmonize rates within three to five years from the date of the closing of the proposed transaction.


The applicants further state that the amalgamated utility will defer its rate rebasing up to five years from the date of the closing of the proposed transaction.


I want to deal first with the test that the Board ordinarily applies in this type of proceeding.  There was some discussion by Mr. Vegh and others with respect to that.  Mr. Vegh has referred us to this Board's decision on August 31st, 2005.  This is known as the combined MAADs application.  It dealt with applications by Greater Sudbury, PowerStream and Veridian Connections with respect to certain acquisitions.


At page 6 of that decision, the Board stated as follows:

"The Board believe that is the “no-harm test” is the appropriate test.  It provides greater certainty and, most importantly, in the context of share acquisitions and amalgamation applications, it is a test that best lends itself to the objectives the Board as set out in section 1 of the Act.  The Board is of the view that its mandate in these matters is to consider whether a transaction that has been placed before it will have an adverse effect relative to status quo in terms of the Board's statutory objectives.  It is not to determine whether another transaction, whether real or potential, can have a more positive effect than the one that has been negotiated to completion by the parties.  In that sense in section 86 applications of this nature, the Board equates protecting the interests of consumers with ensuring that there is no harm to consumers."


In this case, the Board has heard no evidence which would suggest that the applicant has not met the no-harm test as outlined in the combined MAADs decision.  Accordingly, the Board approves the amalgamation.


There are, however, a number of other issues that have arisen.  This application is complicated, to some extent, by the fact that Barrie has filed, under third generation IRM, for rates effective May 1st, 2009.  That application is expected to result in a rate increase of 2.5 percent in distribution rates, including incremental capital amount of 1.5 per cent.


That evidence is set out in the applicant's response to the School Energy Coalition Interrogatory No. seven.


PowerStream has filed a cost of service application for a rate increase effective May 1st, 2009.  That application requests an increase in distribution rates of approximately 7.3 percent overall.   That evidence is in the same IR response.


I am going to come to those issues when I discuss the applicants' proposal for rebasing.  But I want to deal first, with the ARC question.  The two applicants to this amalgamation are currently subject to certain requirements under the Affiliate Relationships Code or “ARC”.  Those obligations will apparently disappear upon amalgamation, because at that time the utilities will cease to hold 50 per cent of Mergeco, and the obligations under ARC will therefore vanish.


SEC, the School Energy Coalition, asked the Board to require the applicants to either give an undertaking that Mergeco would continue to be bound by the ARC, or, alternatively, the Board would make that a condition of approval of this transaction.


The Board has declined to accept that suggestion.  It is our view that if the ARC does not apply on its face because of the diminished shareholding, there is no basis in the evidence for creating special rules for Mergeco.


Another issue that arose was the question of harmonization.  The applicants propose to harmonize distribution rates within three to five years from the date of the closing of the proposed transaction.  The rate harmonization, it has been indicated, will be similar to the method previously adopted by PowerStream and approved by this Board when rates were harmonized across the four former rate zones of Richmond Hill, Aurora, Markham and Vaughan.


The Board is of the view that the proposed harmonization proposal advanced by the applicants is acceptable and approves it on that basis.  There is no reason to suggest that this plan does not meet the Board's requirements as set out in the 2007 Report.


I want to turn next to that Report.  Much of the discussion in this hearing related to it.  The Report is contained in Exhibit J1.1, tab 1.  It is the Board's Report on Rate Making Associated with Distributor Consolidation dated July 23rd, 2007.


That Report, as many parties pointed out, requires that in MAADs applications the applicants should set out in their application a proposal for rebasing and the Report provides certain rules for that.


The rebasing proposal of these applicants is set out in paragraph 41 of the application.  It has five steps.  Step one, “May 1st, 2009 Power Stream rebases its rates”. Mr. Vegh stated in his submissions that this is not a rebasing, but that is not what the application says.  And of course, it will not be PowerStream that's rebasing the rates; it will be Mergeco.  PowerStream will cease to exist if this transaction unfolds as planned, and there is an amalgamation on December 31st of this year.  PowerStream will accordingly be replaced by Mergeco as the applicant.


Secondly, on the same date, May 1st, 2009, Barrie would have its third generation IRM rate adjustment.  Next, on May 1st, 2010, Mergeco’s third generation IRM rate adjustment takes place.  It is also indicated that  Mergeco's rate harmonization plan will be filed within three to five years from the date of the closing of proposed transaction.  And finally, rebasing of Mergeco is scheduled within five years from the date of closing of the proposed transaction.


I am going to refer to some sections of the Report as many of the parties have.   This Report was intended to give guidance to future panels such as this one, when considering rate rebasing proposals in MAAD applications.  As Mr. Vegh pointed out, the purpose of the Report (and I think he quoted from this section) is set out at page one of the document.   This Report sets out the Board's policy with respect to ratemaking issues in connection with certain transactions in the electricity distribution sector, particularly with respect to MAADs applications.  At page one the Board stated:  

“The application of this policy is intended to create a more predictable regulatory environment for distributors that are considering consolidation, thereby facilitating planning and decision making and assisting distributors in determining the value of consolidation transactions.”


And then over at page four under the heading “Regulatory Treatment of Costs and Savings” the Report states,

”allowing a consolidated entity to propose within an acceptable range a time for rebasing that best suits its unique circumstances does this.  Flexibility on the timing of rebasing in combination with the Board's existing price cap incentive regulation gives the consolidated entity time to retain savings to offset costs, while protecting the interests of consumers.”


One of the issues we considered this afternoon is whether the deferral period, which the applicant, or amalgamated entity can elect of up to five years, is consistent with cost of service regulation as opposed to incentive regulation.  At page six of the Report under the heading “Ratemaking during the Deferral Period” the Board states:

"Until the form and approach to third generation IRM are determined by the Board, the incentive regulation plan that the distributor will be subject to for the duration of the consolidated entity’s deferral period will be second generation IRM.  Afterwards, the incentive regulation plan the distributor will be subject to for the duration of the consolidated entities deferral period will be the plan that the distributor was subject to at the time of the MAAD application, even if this means that individual and different rate plans wills be maintained until rebasing.”


The Board is of the view that the Report contemplated that parties electing and taking advantage of a five year deferral period would be subject to one of the two incentive ratemaking schemes, as opposed to cost of service regulation.


At page five, the Board said:

"Allowing a distributor the option of scheduling the rate rebasing for the consolidated entity at any time up to the five-year limit accommodates distributors that may require an increase in operating, maintenance or capital expenditures shortly after closing the transaction, as well as distributors that wish to have the benefit of a longer period in which to offset transaction costs with efficiency savings.”


And this important sentence follows:

"This flexibility does not come at the expense of consumer interest or financial viability, which are adequately protected through the Board's licensing regime and price cap incentive regulation mechanisms".


Similarly at page 4, the Report stated and I am repeating here:

"Allowing a consolidated entity to propose (within the acceptable range) a time for rebasing that best suits its unique circumstances does this.  Flexibility on the timing of rebasing in combination with the Board's existing price cap incentive regulation gives a consolidated entity time to retain savings to offset costs while protecting consumer interests.”


What we have here is that one of these entities, PowerStream, is not under incentive regulation in the first period of the five-year deferral period.  Rather, they are proceeding by way of cost of service regulation.  It is the view of some parties, not necessarily in evidence, that the difference in rate increase would be a one per cent increase under incentive regulation, as opposed to a seven per cent increase for that rate year under cost of service.


The Board is concerned that the Report did not contemplate the situation we find ourselves in.  We are of the view that the Board in this Report assumed, rightly or wrongly, that consolidated entities, electing a extended deferral period of up to five years would be under some form of incentive regulation, either second generation or third generation.  


Notwithstanding our concern, the Board is prepared to approve the rate rebasing proposal advanced by the applicants in this case, provided it is understood that in the cost of service hearing, parties will be free to introduce evidence that the costs as filed may not be the real costs and may not reflect actual costs.  Parties may, in fact, take advantage of certain evidence introduced in this proceeding, regarding cost reductions not revealed in the application as originally filed.


We reject Mr. Vegh's notion that there is an implicit carve-out in this cost of service application, such that cost savings from mergers cannot be taken into account.  Mr. Vegh referred to the OPG case, but as he is aware, in that case the carve-outs were as a result of legislative directive and regulations.   And the Board followed those regulations.


There is no explicit or implicit carve-out for cost  of service proceedings mentioned in the Report. There is no mention of cost of service proceedings at all.  But we are prepared to approve, Mr. Vegh and Ms. Long, the rate rebasing proposal you have filed, subject to that caveat.


Any questions?


MS. SEBALJ:  Mr. Chair, I do have few comments, but I am waiting to see if there are any questions from the applicants.


MR. KAISER:  Yes, go ahead. 


MS. SEBALJ:  I guess in no particular order, this issue of the confidential document that has now been distributed, we didn't have time because of efficiency to go through the normal Board undertaking -- declaration and undertaking process.


As such, my preference would be for the document to be returned to the applicants so that it is not floating out there without any form of undertaking.  I don't know if parties have any objection to that approach or if you choose to retain the document, if you could use the Board's form of declaration and undertaking and provide that to me within the next few days, and that would be much appreciated.


The second thing is, Mr. Chair, we didn't address the issue of costs.  I think if we could just have a procedure in place for the filing of costs?


MR. KAISER:  What we will do, Mr. Sebalj, is we will issue an order attached to this decision, because the applicants need an order if they are going to get on with this transaction, so we will make sure that order will go consistent with this decision, and we will attach to that the procedure for the costs.  It will be the usual procedure.


MS. SEBALJ:  Okay.  The next thing is we haven't made any indication here that the applicants will have 18 months to close the transaction.


MR. KAISER:  We will put that in the order.  That is the usual term.


MS. SEBALJ:  Okay.  I am assuming the order will also have a requirement to notify the Board when the transaction does close?


MR. KAISER:  Yes.


MS. SEBALJ:  Thank you.  Those were my issues.


MR. VEGH:  Sorry, just one question of clarification.  With respect to the 2009 rates application, there is a question that I am not sure of, which is:  What is in scope for that proceeding just following from your decision?


I appreciate the Panel is going to be addressing the issues in that case, but is it the Board's expectation that the costs and benefits faced by PowerStream for the 2009 test year will include those costs and benefits for that year relating to the merger?


MR. KAISER:  We said that the parties are free to advance those issues and those facts.  In other words, we don't accept your position that there is a carveout and that those matters are not in scope.  


Whether they do or they don't, or the extent to which they do is another matter.


MR. VEGH:  Okay, thank you.


MR. KAISER:  In short, once you elected to go on a cost-of-service application, we are not creating a special cost-of-service application and will apply the usual rules that apply to cost-of-service applications, nothing different about this one.


MR. VEGH:  We will deal with that in that application, but we are just talking about just PowerStream, right, the PowerStream rate zone in terms of what we have been -- the term that we have been using as opposed to the consolidated areas?


MR. KAISER:  Yes.  It may be - I mean, I don't know - it is a second issue that will be argued and dealt with in that case as to what the consequences are, if any, for the PowerStream rate zone, as you now call it, the PowerStream territory.


MR. VEGH:  For the period 2009?


MR. KAISER:  Yes, because it will be an issue.


MR. VEGH:  Thank you.


MR. KAISER:  Judging what the consequences may be one way or another.  There may be none.


MR. SHEPHERD:  Mr. Chairman, can I ask a question of clarification?  Is it the intention of this Board Panel to determine in this decision that the Board Panel in that case, in the PowerStream rate case, can't look at the overall enterprise costs?


MR. KAISER:  Well, it will be this Panel, that is number one, and we will deal with that when we get to that case.


MR. SHEPHERD:  It is the same panel?


MR. KAISER:  Yes.


MR. VEGH:  Maybe just another.  I just took it from the rest of the decision that the approach of Barrie Hydro with respect to its 2009 IRM adjustment is a go.  Your concern was more with the cost-of-service component, which relates to PowerStream only?


MR. KAISER:  Yes, exactly.


MR. VLAHOS:  Mr. Vegh, in that connection I have noted, and the Chair had spoke about, the percentage increases in the Barrie case for 2009.  I believe he took that from the application, but I believe that was somewhat corrected in the evidence today, that there is no capital module, as I understand.


So subject to that, nothing turns on the decision itself, our decision, but those facts may have changed in the course of the proceeding today.


MR. VEGH:  Thank you.


MR. KAISER:  Thank you, gentlemen, Ms. Long.  


--- Whereupon the hearing concluded at 5:58 p.m.
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EB-2008-0335

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c.15, Schedule B;

AND IN THE MATTER OF an application by Power Stream Inc. and Barrie Hydro Distribution Inc. under section 86 of the Ontario Energy Board Act, 1998 seeking an order for leave to amalgamate.

BEFORE: 
Gordon Kaiser



Vice-Chair and Presiding Member



Paul Vlahos



Member



Cathy Spoel



Member

ORDER

PowerStream Inc. (“PowerStream”) and Barrie Hydro Distribution Inc. (“Barrie Hydro”) (collectively, the “Applicants”),  both licensed electricity distributors, filed an application with the Ontario Energy Board, received on October 16, 2008, under section 86(1)(c) of the Ontario Energy Board Act (the “Act”), seeking leave to amalgamate PowerStream and Barrie Hydro.  The Board has assigned the application file number EB-2008-0335.

The Proceeding

A Notice of Application and Hearing was issued on October 29, 2008 and published in the affected service areas as directed by the Board on November 1, 2008.

On November 14, 2008, the Applicants filed additional evidence with the Board.

The Board granted Hydro One Networks Inc, School Energy Coalition and Energy Probe Research Foundation intervenor status in this proceeding.  In addition, the Board found School Energy Coalition and Energy Probe Research Foundation to be eligible for costs in this proceeding.  

Procedural Order No. 1 was issued on November 19, 2008.  It made provision for filing of interrogatories and responses to interrogatories.  It also indicated that an oral hearing will be held on December 15, 2008. School Energy Coalition and Energy Probe Research Foundation filed interrogatories and the Applicants filed responses to the interrogatories in accordance with Procedural Order No. 1.  

Findings

The Board made an oral decision on December 15, 2008 which granted leave to PowerStream and Barrie Hydro to amalgamate.  The Board also accepted the Applicants’ proposal for the timing of rate harmonization within three to five years from the closing date of the proposed transaction. The full decision with reasons is available in the transcript of the proceeding beginning at page 188.

THE BOARD ORDERS THAT: 
1. PowerStream Inc. and Barrie Hydro Distribution Inc. are hereby granted leave to amalgamate pursuant to section 86 of the Act. 

2. The Board’s leave to amalgamate shall expire 18 months from the date of this Decision and Order. If the transaction has not been completed by that date, a new application for leave to amalgamate will be required in order for the transaction to proceed. 

3. PowerStream Inc. or Barrie Hydro Distribution Inc. shall promptly notify the Board of the completion of the transaction. 

COST CLAIMS

A decision regarding cost awards will be issued at a later date. Eligible parties shall submit their cost claims by January 5, 2009. A copy of the cost claim must be filed with the Board and one copy is to be served on PowerStream Inc. and Barrie Hydro Distribution Inc. The cost claims must be prepared in accordance with section 10 of the Board's Practice Direction on Cost Awards. 

PowerStream Inc. and Barrie Hydro Distribution Inc. will have until January 19, 2009 to object to any aspect of the costs claimed. A copy of the objection must be filed with the Board and one copy must be served on the party against whose claim the objection is being made. 

Any party whose cost claim was objected to will have until February 2, 2009 to make a reply submission as to why their cost claim should be allowed. A copy of the submission must be filed with the Board and one copy is to be served on PowerStream Inc. and Barrie Hydro Distribution Inc.
DATED at Toronto, December 15, 2008

ONTARIO ENERGY BOARD 
Original signed by

Gordon Kaiser

Vice-Chair and Presiding Member

On behalf of the Panel
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