
 
 

500 Consumers Road 
North York, Ontario  
M2J 1P8 
PO Box 650 
Scarborough ON M1K 5E3 

Lesley Austin
Regulatory Coordinator  
Regulatory Proceedings 
phone: (416) 495-6505 
fax: (416) 495-6072  

 
 
 

 
 
VIA COURIER AND RESS 
 
 
December 16, 2008 
 
Ms. Kirsten Walli 
Board Secretary 
Ontario Energy Board 
2300 Yonge Street, 27th Floor  
Toronto, Ontario 
M4P 1E4 
 
Dear Ms. Walli:   
 
Re:  Enbridge Gas Distribution Inc. (“Enbridge”) Application for Franchise 

Renewal with the Town of Whitby (“Town”)      
 
Enbridge wishes to apply to the Ontario Energy Board (the “Board”) for an order 
granting approval for the renewal of its franchise with the Town, using the 2000 Model 
Franchise Agreement.  The agreement between the Township and Enbridge is set to 
expire on January 16, 2009.  In addition, we are also seeking an interim order pursuant 
to Section 10 (4) of the Municipal Franchises Act which will allow the Board time to 
deliberate on this matter. 
 
Enbridge is submitting this application through the Board’s RESS system; as well 
please find enclosed two paper copies and one cd of the following: 
 
1. The aforementioned application 
2. Schedule A – A map showing the location of the Town of Whitby 
3. Schedule B – The current By-Law 2542-89 and Franchise Agreement – January 16, 1989 
4. Schedule C – Board Order – EBA 477 approving the current Franchise Agreement – 

December 23, 1988 
5. Schedule D - The Certificate of Public Convenience and Necessity for the Town of Whitby 

(EBC 121) – July 30, 1981 
6. Schedule E – The signed Resolution from the Town, the form of the by-law and the 

proposed franchise agreement  
7. Schedule F - A copy of the letter executed by the Town of Whitby consenting to the 

extension of the current franchise agreement for a period of six months from the expiry date 
of July 16, 2009. 

 
Enbridge looks forward to receiving the direction from the Board in this matter. 
 



2008-12-16
 
Ms. Kirsten Walli
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The contact information for this matter follows below: 

Corporation of the Town of Whitby
 
575 Rossland Road East
 
Whitby, Ontario L1N 2M8
 
Tel: (905) 430-4300
 
Fax: (905) 686-7005
 
Attn:	 Paul Jones
 

Town Clerk
 

Enbridge Gas Distribution Inc. (Head Office)
 
500 Consumers' Road
 
Toronto, Ontario M2J 1P8
 
Tel: (416) 495-5499 or 1-888-659-0685
 
Fax: (416) 495-6072
 
Email: EGDRegulatoryProceedings@Enbridge.com
 
Attn:	 Tania Persad
 

Senior Legal Counsel, Regulatory
 

Enbridge Gas Distribution Inc. (Regional Office)
 
1350 Thorton Road S.
 
Oshawa ON L1J 8C4
 
Tel: 905-436-7025
 
Fax: 905-436-7029
 
Attn:	 Michael Wagle
 

Operations Manager - Central Region
 

~;~fL-
Regulatory Coordinator 

Attachment 

cc:	 Tania Persad - EGD, Senior Legal Counsel, Regulatory 
Michael Wagle - Operations Manager - Central Region 



          EB-2008- 
    

  ONTARIO ENERGY BOARD 
 

IN THE MATTER OF the Municipal Franchises Act, 
R.S.O. 1990, c. M.55; as amended; 
 
AND IN THE MATTER OF an application by 
Enbridge Gas Distribution Inc. for an order 
extending the term of the right to construct or 
operate works for the distribution of gas, and the 
right to extend or add to the works, in the Town of 
Whitby.     
 
  

A P P L I C A T I O N  
 

1. Enbridge Gas Distribution Inc. (the “Applicant”) is an Ontario corporation with its 
head office in the City of Toronto. 

 
2. The Corporation of the Town of Whitby (“Corporation”) is a municipal Ontario 

corporation with its head office at 575 Rossland Road East, Whitby, Ontario,  
L1N 2M8.  The Corporation’s Town Clerk is Mr. Paul Jones.  Attached hereto and 
marked as Schedule “A” is a map showing the geographical location of the Town 
of Whitby (“Municipality”). 

 
3. The Applicant and the Corporation are party to a municipal gas franchise 

agreement. Attached hereto and marked as Schedule “B” is a copy of the 
franchise agreement and by-law 2542-89 enacted January 16, 1989.  Also 
attached as Schedule “C” is the Ontario Energy Board’s Order EBA 477 granting 
approval for the agreement dated December 21, 1988. 

 
4. The Applicant possesses a certificate of public convenience and necessity dated 

July 30, 1981 (the “Certificate”) permitting it to distribute, store and transmit gas in 
the Municipality that comprises the geographical area of the Town of Whitby.  A 
copy of the Certificate is attached hereto and marked as Schedule “D”.  

 
5. The Applicant wishes to renew its municipal gas franchise with the Corporation 

and to continue serving the Municipality in accordance with the Certificate.  The 
Applicant respectfully submits that it is in the public interest to do so.  Attached 
hereto and marked as Schedule “E” is the Corporation’s signed resolution, the 
form of the Corporation’s by-law granting to the Applicant the franchise renewal 
and a copy of the proposed franchise agreement between the Applicant and the 
Corporation (“the Agreement”).   
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6. The proposed municipal gas franchise agreement is in the form of the Ontario 

Energy Board (“Board”) approved 2000 Model Franchise Agreement, with no 
amendments and is for a term of twenty years. 

 
7. Although negotiations were commenced in February 2008, the renewal process 

between the Corporation and the Applicant has taken longer than foreseen.  The 
Corporation approved the resolution authorizing the renewal on December 8, 
2008.  In the Board’s Performance Standards for Processing Applications it is 
noted that the Board requires 90 calendar days for a written hearing and 205 
calendar days for an oral hearing in municipal franchise or certificate applications.  
Attached as Schedule “F” to this application is evidence of concurrence on the 
part of the Corporation by letter dated the 10th day of December, 2008 to extend 
the current franchise agreement to July 16, 2009, or until the renewal is obtained. 

 
8. The Applicant hereby applies to the Board, pursuant to Section 9 of the Municipal 

Franchises Act, R.S.O. c. M.55, for:   
 

i) an Order renewing the Applicant’s right to distribute, store, and 
transmit gas in and through the Municipality for such period of time 
and upon the terms set out in the Agreement, or as may otherwise 
be prescribed by the Board;  

  
ii) an Order directing and declaring that the assent of the municipal 

electors to the terms and conditions of the franchise agreement is 
not necessary; and 

 
iii) an Interim Order granting the extension of the term of the right to 

construct or operate works for the distribution of gas in the Town of 
Whitby and of the right to extend or add to such works.  More 
specifically, the Company applies for an Interim Order, pursuant to 
subsection 10(4) of the Act, for an extension of the right for a period 
of six months, or such other shorter time period required to permit 
the Board sufficient time to process the renewal request.   

 



9.	 The persons affected by this application are the customers and other residents in 
the Municipality. Because of the number of such persons, it is impractical to set 
out their names and addresses herein. 

DATED at Toronto this 16th day of December, 2008. 

ENBRIDGE GAS DISTRIBUTION INC. 
500 Consumers Road 
Toronto ON M2J 1P8 
by its Solicitor 

Tania Persad 
Senior Legal Counsel, Regulatory 
Tel: (416) 495-5891 
Fax: (416) 495-5994 
E-mail: Tania.Persad@enbridge.com 

Mailing Address: 
P.O. Box 650 
Toronto ON M1 K 5E3 

Page 3 of 3 



Schedule A



THE CORPORATIOt~ OF THE TOWN OF WHITBY 

BY-LAW NUMBER --...,;2::..:5:....:4=2.....:-8::..:9:...- _ 

A BY-LAW TO AUTHORIZE A FRANCHISE AGREEMENT
 
BETWEEN THE CORPORATION AND
 

THE CONSUMERS' GAS COMPANY LTD.
 

WHEREAS the Council of the Corporation deems it expedient to enter into the attached franchise agree­

ment with The Consumers' Gas Company Ltd.; 

AND WHEREAS the Ontario Energy Board by its Order issued pursuant to The Municipal Franchises 

Act on the 14th day of 19 88 has approved the terms and conditions December 

upon which and the period for which the franchise provided for in the attached agreement is proposed to be 

granted, and has declared and directed that the assent of the municipal electors in respect of this By-law is not 

necessary; 

AND WHEREAS The Consumers' Gas Company Ltd. has provided the Corporation with a consent to 

the repeal of the By-law hereinafter referred to: 

NOW THEREFORE BE IT ENACTED: 

1. That the attached franchise agreement between the Corporation and The Consumers' Gas Company Ltd. is 

hereby authorized and the franchise provided for therein is hereby granted. 

2. That the Mayor and Clerk are hereby authorized and instructed on behalf of the Corporation to enter 

into and execute under its corporate seal and deliver the aforesaid agreement, which agreement is hereby 

incorporated into and shall form part of this By-law. 

3. That the By-law referred to in Schedule "A" annexed hereto and forming part of this By-law is hereby 

repealed insofar as it applies to any area within the present geographic limits of the Corporation. 

ENACTED AND PASSED this 16th day of January 1989 • 

---~.+--++-~-
CLERK 

084-01 (REV. 81/06) 
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SCHEDULE "A" 

By-Law No. 180-69 passed by the Council of 

the Corporation of the Town of Whitby on the 

12th day of May, 1969 



THE CONSUMERS' GAS COMP~Y LTD. 

FRANCHISE AGREEMENT
 

THIS AGREEMENT made this llo;h day of :ro..~~ "-\ 
BETWEEN: \ 

THE CORPORAnON OF THE TOWN 
OF WHITBY 

hereinafter called the "Corporation" 

- and-

THE CONSUMERS' GAS COMPA.,W LTD. 

hereinafter called the "Gas Company" 

WHEREAS the Gas Company desires to distribute and sell gas in the Municipality upon the terms and condition'> 
of this Agreement; 

AND WHEREAS by by-law passed by the Council of the Corporation (the "By-Jaw"), the Mayor
 
and the Clerk have been authorized and directed to execute this Agreement on behalf of the Corporation;
 

THEREFORE the Corporation and the Gas Company agree as follows: 

Definitions 

1.	 In this Agreement: 

(a)	 "gas" means natural gas, manufactured gas, synthetic natural gas, liquefied petroleum gas or propane-air 
gas, or a mixture of any of them, but does not include a liquefied petroleum gas that is distributed by 
means other than a pipeline; 

(b)	 "gas system" means such mains, plants, pipes, conduits. services, valves, regulators, curb boxes. stations. 
drips or such other equipment as the Gas Company may require or deem desirable for the supply. 
transmission and distribution of gas in or through the Municipality; 

(c)	 "highway" means all common and public highways and shall include any bridge. viaduct or structure 
forming part of a highway, and any public square, road allowance or walkway and shall include not only 
the travelled portion of such highway, but also ditches, driveways, sidewalks, and sodded areas forming 
part of the road allowance now or at any time during the term hereof under the jurisdiction of the 
Corporation; 

(d)	 "Municipality" means the territorial limits of the Corporation on the date when this Agreement takes 
effect, and any territory which may thereafter be brought within the jurisdiction of the Corporation: 

(e)	 "Engineer/Road Superintendent" means the most senior individual employed by the Corporation with 
responsibilities for highways within the Municipality or the person designated by such senior employee or 
such other person as may from time to time be designated by the Council of the Corporation. 

II Rights Granted 

1.	 To provide gas service. 

The consent of the Corporation is hereby given and granted to the Gas Company to supply gas in the 
Municipality to the Corporation and to the inhabitants of the Municipality. 
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2. To use road allowances. 

The consent of the Corporation is hereby given and granted to the Gas Company to enter upon all highways now 
or at any time hereafter under the jurisdiction of the Corporation and to lay, construct, maintain, replace, 
remove, operate and repair a gas system for the supply, distribution and transmission of gas in and through the 
Municipality . 

3. Duration of Agreement and Renewal Procedures. 

The rights hereby given and granted shall be for a term of * Twenty (20) years from the date 
of final passing of the By-law. 

At any time within two years prior to the expiration of this Agreement, either party may give notice to the other 
that it desires to enter into negotiations for a renewed franchise upon such terms and conditions as may be agreed 
upon. Until such renewal has been settled, the terms and conditions of this Agreement shall continue, 
notwithstanding the expiration of this Agreement. Nothing herein stated shall preclude either party from applying 
to the Ontario Energy Board for a renewal of the Agreement pursuant to section 10 of the Municipal Franchises 
Act. 

ill Conditions 

I. Approval of Construction. 

Before beginning construction of or any extension or change to the gas system (except service laterals which do 
not interfere with municipal works in the highway), the Gas Company shall file with the Engineer/Road 
Superintendent a plan, satisfactory to the Engineer/Road Superintendent, drawn to scale and of sufficient detail 
considering the complexity of the specific location, showing the highways in which it proposes to lay its gas 
system and the particular parts thereof it proposes to occupy. Geodetic information will not be required except in 
complex urban intersections in order to facilitate known projects, being projects which are reasonably anticipated 
by the Engineer/Road Superintendent. The Engineer/Road Superintendent may require sections of the gas system 
to be laid at a greater depth than required by C.S.A. Z184-M1986 to facilitate known projects. The location of 
the work as shown on the said plan must be approved by the Engineer/Road Superintendent before the 
commencement of the work and the timing, terms and conditions relating to the installation of such works shall 
be to his satisfaction. 

Notwithstanding the provisions of the above noted paragraph, in the event it is proposed to affix a part of the gas 
system to a bridge, viaduct or structure, the Engineer/Road Superintendent may, if the Engineer/Road 
Superintendent approves of such location, require special conditions or a separate agreement. 

No excavation, opening or work which shall disturb or interfere with the surface of the travelled portion of any 
highway shall be made or done unless a permit therefor has first been obtained from the Engineer/Road 
Superintendent and all works shall be done to his satisfaction. 

The Engineer/Road Superintendent's approval, where required throughout this section, shall not be withheld 
unreasonably. 

2. As Built Drawings. 

The Gas Company shall not deviate from the approved location for any part of the gas system unless the prior 
approval of the Engineer/Road Superintendent to do so is received. After completion of the construction. where 
plans were initially filed, an "as built" plan of equal quality to the pre-construction plan or certification that the 
pre-construction plan is "as built" will be filed with the Engineer/Road Superintendent. 

3. Emergencies. 

In the event of an emergency involving the gas system, the Gas Company will proceed with the work and in any 
instance where prior approval of the Engineer/Road Superintendent is normally required. shall use its best efforts 
to immediately notify the Engineer/Road Superintendent of the location and nature of the emergency and the 
work being done and, if it deems appropriate, notify the police force having jurisdiction. 

* The rights given and granted for a first agreement shall be for a term of 20 years. The rights given and granted for any subsequent agreement 
shall be for a term of not more than 15 years, unless both parties agree to extend the term to a term of 20 years maximum. 
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4.	 Restoration. 

The Gas Company shall well and sufficiently restore, to the reasonable satisfaction of the Engineer/Road 
Superintendent, all highways, municipal works or improvements which it may excavate or interfere with in the 
course of laying, constructing, repairing or removing its gas system, and shall make good any settling or 
subsidence thereafter caused by such excavation or interference. If the Gas Company fails at any time to do any 
work required by this paragraph within a reasonable period of time, the Corporation may do or cause such work 
to be done and the Gas Company shall, on demand, pay any reasonable account therefor as certified by the 
Engineer/Road Superintendent. 

5.	 Indemnification. 

The Gas Company shall, at all times, indemnify and save harmless the Corporation from and against all claims. 
including costs related thereto, for all damages or injuries including death to any person or persons and for 
damage to any property, arising out of the Gas Company operating, constructing, and maintaining its gas system 
in the Municipality, or utilizing its gas system for the carriage of gas owned by others. Provided that the Gas 
Company shall not be required to indemnify or save harmless the Corporation from and against claims, including 
costs related thereto, which it may incur by reason of damages or injuries including death to any person or 
persons and for damage to any property, resulting from the negligence or wrongful act of the Corporation. its 
servants, agents or employees. 

6.	 Alternative Easement. 

The Corporation agrees, in the event of the proposed sale or closing of any highway or any part of a highway 
where there is a gas line in existence, to give the Gas Company reasonable notice of such proposed sale or 
closing and to provide, if it is feasible, the Gas Company with easements over that part of the highway proposed 
to be sold or closed sufficient to allow the Gas Company to preserve any part of the gas system in its then 
existing location. In the event that such easements cannot be provided, the Corporation will share, as provided in 
clause III, 7 of this Agreement, in the cost of relocating or altering the gas system to facilitate continuity of gas 
service. 

7.	 Pipeline Relocation. 

If in the course of constructing, reconstructing, changing, altering or improving any highway or any municipal 
works, the Corporation deems that it is necessary to take up, remove or change the location of any part of the 
gas system, the Gas Company shall, upon notice to do so, remove and/or relocate within a reasonable period of 
time such part of the gas system to a location approved by the Engineer/Road Superintendent. 

Where any part of the gas system relocated in accordance with this section is located on a bridge. viaduct or 
structure, the Gas Company shall alter or relocate, at its sole expense, such part of the gas system. 

Where any part of the gas system relocated in accordance with this section is located other than on a bridge. 
viaduct or structure, the costs of relocation shall be shared between the Corporation and the Gas Company on the 
basis of the total relocation costs, excluding the value of any upgrading of the gas system, and deducting any 
contribution paid to the Gas Company by others in respect to such relocation; and for these purposes, the total 
relocation costs shall be the aggregate of the following: 

(a)	 the amount paid to Gas Company employees up to and including field supervisors for the hours worked on 
the project plus the current cost of fringe benefits for these employees, 

(b)	 the amount paid for rental equipment while in use on the project and an amount, charged at the unit rate. 
for Gas Company equipment while in use on the project, 

(c)	 the amount paid by the Gas Company to contractors for work related to the project. 

(d)	 the cost to the Gas Company for materials used in connection with the project. and 

(e)	 a reasonable amount for project engineering and project administrative costs which shall be 22.50/0 of the 
aggregate of the amounts determined in items (a), (b). (c) and (d) above. 

The total relocation costs as calculated above shall be paid 35 % by the Corporation and 65 % by the Gas 
Company. 

3 



8. Notice to Drainage Superintendent. 

In a case where the gas system may affect a municipal drain, the Gas Company shall file with the Drainage 
Superintendent, for purposes of the Drainage Act, or other person responsible for the drain, a copy of the plan 
required to be filed with the Engineer/Road Superintendent. 

IV Procedural And Other Matters 

I. Municipal By-laws of General Application. 

This Agreement and the respective rights and obligations hereunto of the parties hereto are hereby declared to be 
subject to the provisions of all regulating statutes and all municipal by-laws of general application and to all 
orders and regulations made thereunder from time to time remaining in effect save and except by-laws which 
impose permit fees and by-laws which have the effect of amending this Agreement. 

2. Giving Notice. 

Notices may be given by delivery or by mail, and if mailed, by prepaid registered post, to the Gas Company at 
its head office or to the Clerk of the Corporation at its municipal offices, as the case may be. 

3. Disposition of Gas System. 

During the term of this Agreement, if the Gas Company abandons a pan of its gas system affixed to a bridge. 
viaduct or structure, the Gas Company shall, at its sole expense, remove that part of its gas system affixed to the 
bridge, viaduct or structure. 

If at any time the Gas Company abandons any other part of its gas system, it shall deactivate that part of its gas 
system in the Municipality. Thereafter, the Gas Company shall have the right, but nothing herein contained shall 
require it, to remove its gas system. If the Gas Company fails to remove its gas system and the Corporation 
requires the removal of all or any of the gas system for the purpose of altering or improving a highway or in 
order to facilitate the construction of utility or other works in any highway, the Corporation may remove and 
dispose of so much of the deactivated gas system as the Corporation may require for such purposes and neither 
party shall have recourse against the other for any loss, cost, expense or damage occasioned thereby. 

4. Agreement Binding Parties. 

This Agreement shall extend to, benefit and bind the parties thereto, their successors and assigns, respectively. 

IN WITNESS WHEREOF the parties hereto have duly executed these presents with effect from the date first 
above written. 

THE CORPORATION OF THE 

TOWN OF !W~~=:-~-r-d~ 

Mayor -
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Ontario Commission 
Energy de l'Energie 
Board de l'Ontario 

E.B.A. 477 

IN THE MATTER OF the Municipal 
Franchises Act, R.S.O. 1980, Chapter 
309; 

AND IN THE MATTER OF a proposed by-law 
granting The Consumers' Gas Company 
Ltd. the right to construct and 
operate works for the distribution of 
gas and to supply gas to the 
inhabitants of the Town of Whitby; 

BEFORE: C.A. Wolf Jr. ) 
Presiding Member ) 

) December 14, 1988 
J.C. Butler ) 
Vice-Chairman 

o R D E R 

UPON The Consumers'Gas Company Ltd. ("Consumers 

Gas") having filed an application dated April 9, 1986 (the 

"Application") with the Ontario Energy Board (the "Board") 

under Section 9 of the Municipal Franchises Act (the "Act") 

for approval of the terms and conditions upon which, and the 

period for which, the right to construct and operate works 

for the distribution of gas in the Town of Whitby and the 

right to supply gas to the inhabitants of the Town of Whitby 

is to be granted to Consumers Gas, and having requested the 

Board to declare and direct, pursuant to subsection 9(4) of 

the Act, that the assent of the municipal electors to the 

by-law is not necessary; 

Schedule C



Ontario Energy 80, 

- 2 ­

AND WHEREAS a model gas franchise agreement was 

developed by the Municipal Franchise Agreement Committee 

pursuant to recommendations in the Board's Report E.B.O. 125, 

to provide a model form of franchise agreement acceptable to 

the municipalities and the gas distribution companies; 

AND WHEREAS the proposed franchise agreement 

attached to the draft by-law and forming part of the 

Resolution of the municipality conforms with the model 

municipal franchise agreement; 

AND UPON a Resolution having been passed by the 

Counci 1 of the Corporation of the Town of Whi tby approving 

the form of the draft by-law authorizing a franchise 

agreement and requesting that the Board dispense wi th the 

assent of the municipal electors in respect of the by-law; 

AND UPON Notice of Application and Notice of Hearing 

having been served upon the Clerk of the Town of Whi tby and 

having been published as directed by the Board; 

AND UPON the Application having been heard in 

Toronto on December 14, 1988; 

AND UPON the Board having issued an oral decision at 

the hearing, wherein the Board approved the application; 



OntariO E'lergy Board 

- 3 ­

THE BOARD HEREBY APPROVES the terms and condi tions 

upon which and the period for which the right to construct 

and operate works for the distribution of gas in the Town of 

Whitby and to supply gas to the municipality and its 

inhabitants, as set out in the proposed by-law and franchise 

agreement attached as Appendix "A" hereto. 

AND THE BOARD DECLARES AND DIRECTS that the assent 

of the municipal electors of the Town of Whitby to the by-law 

is not necessary. 

CONSUMERS GAS SHALL PAY THE COSTS OF THE Board 

forthwith after these are fixed. 

ISSUED at Toronto this 21st day of December, 1988. 

ONTARIO ENERGY BOARD 

S.A.C. Thomas 
Board Secretary 



Append~x "A" to Board Order 
E.B.A. 477 dated December 21, 1988 ../---ze*4~~.: _

-----===~~~::::~- _ _ --c- c:::;;..---- ( 
S.A.C.homas -- -­
Board Secretary 

THE CORPORAnON OF THE -!T~OW!!.!..N!......O~F----!!.!.WH.!..!:.I...!..!TBo!...!.Y _ 

RESOLUTION 

Moved by Councillor Brunelle 

Seconded by Counci 11 or Edwards 

BE IT RESOLVED: 

1. That this Council approves the form of draft By-law (including the franchise 

agreement forming part thereof) attached hereto and authorizes the submission thereof to 

the Ontario Energy Board for approval pursuant to the provisions of Section 9 of The 

Municipal Franchises Act. 

2. That this Council requests the Ontario Energy Board to make an order dispensing 

with the assent of the municipal electors in respect of the attached draft By-law (including 
. '. . 

. the franchise agreement forming part thereof) pursuant to the provisions of Section 9(4) of 

The Municipal Franchises Act. 

Certified to be a true copy of a resolution passed by the Council of the Corporation of 

the Town of Whitby on the 25th day 

of April , 1988 .. 

Oert 
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THE CORPORATION OF 1llE __ __ _T_OW'N O_F_WH_ITB_Y 

BY-LAW NUMBER lJRID 
A BY-LAW TO AUTHORIZE A FRANCHISE AGREEMENT
 

BETWEEN THE CORPORATION AND
 
THE CONSUMERS' GAS COMPANY LTD.
 

WHEREAS the Council of the Corporation deems it expedient to enter into the attached franchise agree­

ment with The Consumers' Gas Company Ltd.; 

AND WHEREAS the Ontario Energy Board by its Order issued pursuant to The Municipal Franchises 

Act on the day of 19 has approved the terms and conditions 

upon which and the period for which the franchise provided for in the attached aareement is proposed to be 

&ranted, and has declared and directed that the assent of the municipal electors in respect of this By-law is not 

NOW THEREFORE BE IT ENACTED: 

1. That the attached franchise agreement between the Corporation and The Consumers' Gas Company Ltd. is 

hereby authorized and the franchise provided for therein is hereby &ranted. 

2. That the Mayor and Clerk are hereby authorized and instructed on behalf of the Corporation to enter 

into and execute under its corporate seal and deliver the aforesaid agreement, which agreement is hereby 

incorporated into and shall form part of this By-law. 

3. That the By-law referred to in Schedule "A" annexed hereto and forming pan of this By-law is hereby 

repealed insofar as it applies to any area within the present geoaraPhic limits of the Corporation. 

ENACTED AND PASSED this day of l' 

CL£JlK Mayor 
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THE CONSUMERS' GAS COMPANY Lm. 

FRANCHISE AGREEMENT
 

THb AGREEMENT made this day of • 19 
BETWEEN: DRAfT 

TIlE CORPORAnON Of THE TOWN 
OF WHITBY 

hereinafter called the "Corporation" 

- and-

TIlE CONSUMERS" GAS COMPANY LTD. 

hereinafter called the "Gas Company" 

WHEREAS the Gas Company desires to disaibure and sell gas in the Municipality upon the renns and conditions 
of this Agreement; 

AND WHEREAS by by·taw passed by the COWIC'il of the Corporation (the "By·law"). the Mayor 
and the Clerk have been authorized and directed to execure this Agreement on behalf of the Corporation: 

THEREFORE the Corporation and the Gas Company agree as follows: 

Definitions 

1.	 In this Acr=ment: 

(a)	 "ps" means aatural gas. manufactured gas. synthetic rwuraJ gas. liquefied petroleum gas or propane-air 
gas. or a mixture of any of them. but does DOt include a liquefied petroleum ps dw is distributed by 
means other thaD a pipeline: 

(b)	 "ps system" means such mains. plants. pipes. conduits. services. valves. regulators. curb boxes. stations. 
drips or such Other equipment as the Gas Company may require or deem desirable for the supply. 
transmission and disaibution of gas in or through the Municipality; 

(c)	 "highway" means all common and public highways and shall include any bridge. viaduct or struCNre 
fonning pan of a highway. and any public square. road allowance or walkway and shall include not only 
the travelled ponion of such highway. but also ditches. driveways. sidewalks. and sodded areas forming 
part of the road allowance now or at any time during the rerm hereof under the jurisdiction of the 
Corporation; 

(d)	 "Municipality" means the rerritorial limits of the Corporation on the dare when this Agreement takes 
effect. and any rerritol)' which may thereafter be brought within the jurisdiction of the Corporation: 

(e)	 uEngineerlRoad Superil'ltendent" means the most senior individual employed by the Corporation with 
responsibilities for highways within the Municipality or the person designated by such senior employee or 
such other person as may from time to time be designated by the Council of the Corporation. 

n	 Rights Granted 

1.	 To provide gas service. 

..,,~ consent of the Corpor:ltion is hereby given and granted to the Oas Company to supply gllS in the 
Municipality to the Corporation and to the inhabitants of the Municipality. 

1 



Z. .To \&II ru.J aJlowanca. 

n.e COftIenC of die CorpoBUon is hereby Ii"" and IT""* ., the Ou Company" ...,. upon aJl hilhwaYI now 
or II Ifty time ",..-her under the juriJdic:tion of die C~ and 10 lay. conscnact. maintain. replace. 
remov•• Of'erue and repair a pi system for the supply. I1iJ&ribution and traMmiuion o( pi in and throulh the 
MunicipaJiry. 

3.	 Duration o( Aar-ment and Renewal Procedures. 

The rilha hereby liven and lranted shail be for a term of Twenty '* yean from the date of final 
passinl of the By-law. 

Ac Ifty time within cwo yean prior to the expiration of this Alreement. either party may live ncxice 10 the other 
that ic desires 10 enter into neaouations for a renewed franchise upon suc:h tenns and conditions u may be alreed 
upon. Until such renewa.I has been seaJed. the terms and conditions of this A,reement shail continue. 
ncxwichscandinl the e~pimion of this A,recment. Nolhinl herein swed shall preclude either party (rom applying 
to the Oncario EnerJ)' Board for a renewal of the Alreement pursuanc to section 10 of the Munic:lpaJ Franchises 
Act. 

m	 Conditions 

I.	 Approval of Consuuc:tion. 

Before beJiMinl consuuc:tion of or any extenSion or chance 10 the lIS system (except servic:: laterals whic:h 110 
DOC interfere with munic:ipal worles in the hianway). the Cas Company shall file wim the Enlineer/Road 
Superintendent a plan. satisfactory to the Engineer/Road Superintendent. ciraWD to scale and of suffic:ient c1et&i1 
considerinl the c:omple~iry of the specific location. showinl the hilhways in whic:h it proposes 10 lay its p.s 
system and me particular parts thereof it proposes 10 occupy. Geodetic: information will DOC be required e~cC'p( in 
c:omplu w1:>e iDtmec'tions in order to facilitate kDown projects. beinl projects which are reasonably anticipated 
by me EnJi.neer/R* Superintendent. The EnJioeer/R* Supmrn=dent may require sec:tioas o( me au system 
to be laid II a srearcr depd1 thaD required by C.S.A. ZI84-MI986 to faciliwe kDown projects. The Ioca.tion of 
the work u shown CD the said plan must be approved by the EnJi.ncer/Road SuperiDteDdenl before me 
c:ommenccmem of me work and the timinl. terms IDd CODditioDS relatini to the insraUariol1 of such works shall 
be to IUs satisfaction. 

Notwithstandinl the provisions of the above DOted parqraph. in the event it is proposed 10 affix a pan of the gas 
system to a bridce. viaduct or strUc:ture. the EnJineer/Road Superintendent may. if the EnJineer/Road 
Superintendent approves of suc:h location. require special conditions or a separate aar=ment. 

No excavation. opening or work whic:h shall disturb or interfere with the surface of the travelled ponion of any 
highway shall be made or done unless a pennit therefor has fint been obtained from the Engin~r/Road 

Superintendent and all works shall be done to his satisfaction. 

The Enlineer/Road Superintendent's approv,l. where required throulhout this section. shall not be withheld 
unreasonably. 

2.	 As Built Orawinp. 

The Ciu Compaay shall nol deviate from the approved Ioc:atioft (or any pan of the lIS system unless the prior 
approval of the Enlinecr/Road Superintendent to do so is receiVed. After completion of cbe constrllcUon. where 
plans were initially filed. an "as built.. plan of equal qualiry to the pre-consuuc:Uon plan or c::rtifie:ation that the 
pre-c:onsuuction plan is "u built" will be filed wim the Enlineer/Road Superintendent. 

3.	 Emerlenc:ies. 

In the event of an emerlenc:y involving the IllS system. the Cias Company will proceed with the work and in :1n~ 
instanc:e where prior a~lovai of the Engin~r/Road Superintendent is normally req"ireci. shall use its ~t effon) 
co immediately ncxify the Engineer/Road Superintendent of the location and nature of the emerJenc:y and the 
work being done and. if ic d~ms appropriate. notify the polic:e force having jurisdic:tion. 

'*	 The rights given and granted for a first agreement shall be for a term of 20 years.
The rights given and granted for any subsequent agreement shall be for a term of 
nnt mnrp th::ln ,,, vP::Irl:. un'pl:l: nnth n::lrt;pl: ::Inrpp tn pytpnn thp t~rm to a t~rm of 



4. Rescoration. 

The Gas Company shall well and sufficiemiy re:san. to die reasonable satisfaction of the Enliftecr.LRa.d 
Superintendem. aU ltipways. municipal worts or improvemcms which it may excavate or interfere with in the 
course of layin,. COftIUUCtin,. repairin, or removin, ill pi sysu=m. and shall make load any seating or 
subsidence thereafter caused by such excavation or interference. If !he Cias Company fails at any time to do any 
work required by dais parqraph within a reasonable period of time. the Corpomion may do or cause such work 
to be done and die Gas Company shall. on dcmaDc1. pay any reasonable account therefor as certified by the 
Engineer/Ra.d SuperiJUendent. 

,.	 Indemnification. 

The Gas Company shall. at all times. indemnify and save harmless the Corporation from and against all claims. 
including cosu reWed thereto. for all damages or injuries including death to any person or persons and for 
damage to any property. arising out of the Gas Company operating. consaue:ting. and maintaining iu gas system 
in the Municipality. or utilizing iu gas sYStem for the carriage of gas owned by ochen. Provided that the Gas 
Company shall noc be required to indemnify or save harmless IDe COf'i)Oration from and against claims. including 
costs reWed thereto. which it may incur by reason of damages or injuries including death to any person or 
persons and for damage to any property. reswtinl from the negligence or wrongfW act of the Corporation. its 
servanu. asems or employees. 

6.	 Alternative Easement. 

The Corporation agrees. in the eVent of the proposed sale or closing of any highway or any pan of a ltighway 
where there is a gas line in existence. to give the Cias Company reasonable DOCice of such proposed sale or 
closing and to provide. if it is feasible. the Gas Company with easemenu over ttw pan of the bighway proposed 
to be sold or closed sufficient to allow the Gas Company ro preserve any part of the gas system in iu then 
existing location. In the event that such easemenlS cannot be provided. the Corporation will share. as provided in 
clause m. 7 of U1i.s Agreement. in the cost of reJocatin, or alteriD, the ps system to facilitate continuity of gas 
service. 

7.	 Pipeline Relocation. 

If in the course of constrUCting. reconstrUCting. changin,. altering or improving any highway or any municipal 
works. the Corporation deems that it is necessary to take up. remove or change the location of any pan of the 
ps system. the Gas Company shall. upon notice to do so. remove and/or reloc:ue within a reasonable period of 
time such part of the ps system to a location approved by the Enlineer/Road Superintendent. 

Where any part of the gas system relocated in accordance with this section is located on a bridge. viaduct or 
structure. the Gas Company shall alter or relocate. at its sole expense. such pan of the gas system. 

Where any part of the gas system relocated in accordance with this section is located other than on a bridge. 
viaduct or strUcture. the cosu of relocation shall be shared between the Corporation and the Gas Company on the 
basis of the total relocation costs. excluding the value of any upgrading of the gas system. and deducting any 
contribution paid to the Gas Company by others in respect to such relocation; and for these purposes. the tot:l1 
relocation costs shall be the aggregate of the following: 

(a)	 the amount paid ro Gas Company employees up to and including field supervisors for the hours worked on 
the project plus the current cost of fringe benefits for these employees. 

(b)	 the amount paid for rental equipment while in use on the project :md an amount. charged at the unit rone. 
for Cias Company equipment while in use on the project. 

(c)	 the amount paid by the Gas Company to contraCtors for work re~ted to the project. 

(d)	 the cost to the Gas Company for materials used in connection with the project. and 

(e)	 a reasonable amount for project engineering :lJ\d project administrative cosu which shall be 22.5'0 of the 
aggregate of the amounts determined in items (al. (b). (c) and (d) above. 

The total relocation cosu as c:1lcul ted above shall be paid 35 ~ by the Corporation and 65'0 by the Gas 
Company. 
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I.	 NoIice to Dninqe Superincendent. 

In a case where the gas system may affect a municipal drain. the Gas Company shan file with the Drainage 
Superimendem. for purposes of the Drainqe Act. or ocher person responsible for the drain. a copy of the plan 
requirf:d to be filed wim the Engineer/Road SupcrintendenL 

I.	 Municipal By-laws of General Application. 

This Agreemem and the respective rights and obligations hereunto of the parties hereto are Itereby declared to be 
subject to the provisions of all regulatins statUtes and all municipal by-laws of seneraJ application and to all 
orders and regulations made thereunder from time to time remainins in effect save and except by-laws wltich 
impose permit fees and by-laws which have me effect of amendins this Asrcement. 

2.	 Givins Notice. 

Notices may be given by delivery or by mail. and if mailed. by prepaid registered post. to the Gas Company at 
its !lead office or to the Clerk of the Corporation at its municipal offices. as the c:ase may be. 

3.	 Disposition of Gas System. 

During the term of this Agreement. if the Gas Company abandons a pan of its ps system affixed to a bridge. 
viaduct or sttUCtW'e. the Gas Company shaH. at its sole expense. remove that part of its gas system affixed to the 
bridse. viaduct or strue:ture. 

If at any time the Gas Company abandons any other part of its gu system. it shall deactivate that part of its gas 
system in the Municipality. Thereafter. the Gas Company shall have me ri&ht. but tlOlbins berein contained shall 
require it. to remove its gas system. If the Cias Company fails to remove its ps SYStctD and the Corporation 
requires the removal of all or any of the ps sySlcm for the purpose of alteriDJ or improviq a bi&hway or in 
order to faciliwe the constrUction of utility or other works in any highway. the Corpo~ may remove and 
dispose of so much of the deactivated gas system as the Corporuion may require for such purposes and neither 
party sba1l have recourse against the other for any loss. cost. expense or damage oc:asioned thereby 

4.	 Agreemenc BiDdiDS Parties. 

This Agr=ment shall extend to. benefit and bind the parties themo. their successors and assigns. respectively. 

IN WITNESS WHEREOF· the parties hereto have duly execu=i these presents with effea from the date first 
above wriltcn.
 

THE CORPORATION OF THE TOWN OF WHITBY
 

Mayor 

Clertl 

nu: CONSUMERS" GAS COMPANY LTD. 
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SCHEDULE "A" 

By-Law No. 180-69 passed by the Council of 

the Corporation of the Town of Whitby on the 

12th day of May, 1969. 
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Ontario 
Energy 
Board 

E.B.C. 121 

IN THE MATTER OF The Municipal 
Franchises Act, R.S.O. 1970, c. 289; 

AND IN THE MATTER OF an application 
by The Consumers' Gas Company, a 
Division of Hiram Walker-Consumers 
Home Ltd., for a certificate of 
public convenience and necessity to 
construct works to supply and to 
supply gas in the Town of Whitby. 

BEFORE: H. R. Chatterson 
Presiding Member 

)
)
) July 14, 1981 

D. H. Thornton, Q. C. ) 
Member ) 

CERTIFICATE OF PUBLIC CONVENIENCE
 
AND NECESSITY
 

UPON the application of The Consumers' Gas 

Company, a Division of Hiram Walker-Consumers Horne Ltd. 

(now The Consumers' Gas Company Ltd.) dated May 19, and 

20, 1981, for a certificate of public convenience and 

necessity to construct works to supply and to supply gas 

to the inhabitants of the Town of Whitby; 

AND UPON the application having been heard at 

Toronto on July 14, 1981, in the presence of counsel for 

the Applicant and for the Board, no one else appearing, 

and the Board having delivered an oral decision at the 

conclusion of the hearing: 
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Ontario Energy Board 

- 2 ­

IT IS ORDERED THAT: 

1. A certificate of public convenience and neces­

sity be and the same is hereby granted to The Consumers' 

Gas Company Ltd. to construct works to supply and to 

supply gas in the Town of Whitby. 

2. The Board's costs are fixed at ~ t:s.00 ., to be 

now paid by the Applicant. 

ISSUED at Toronto this ZU[1! day of July, 1981. 

ONTARIO ENERGY BOARD 

S.A.C. Thomas 
Secretary to the Board 



. " ..".... 

TOWN OF WHITBY 
MEMO 

) ¢1~;C{)~98AlEqI855. ~ 

DATE:	 December 9,2008 

TO:	 S. Beale, Director of Public Works 

FROM:	 M. A. Pettit, Deputy Clerk 

SUB..IECT:	 Notice of Council Decision, Whitby Town
 
Council Meeting of December 8, 2008
 

RE:	 Public Works Report, Item PW 54-08
 
Re: Franchise Agreement With Enbridge Gas Distribution
 

COUNCIL DECISION 

1.	 That Council approve the form of draft By-Law (including the 
franchise agreement forming part thereof) attached hereto and 
authorize the submission thereof, and any other documents 
required, to the Ontario Energy Board for approval pursuant to 
the provisions of Section 9 of the Municipal Franchises Act; 
and 

2.	 That Council request the Ontario Energy Board to make an 
order dispensing with the assent of the municipal electors of 
the attached draft By-Law (including the franchise agreement 
forming part thereof) pursuant to the provisions of Section 9(4) 
of the Municipal Franchises Act. 

M. A. Pettit 

INSTRUCTIONS 

I	 Please Action as Required
 

Clerk to Action
 

Receive as information
 

Copy:	 S. Pohjola 
G. Hardy 
A. Lam 
P. Perkins 
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THE CORPORATION OF THE TOWN OF WHITBY (“CORPORATION”) 
 

BY-LAW NUMBER            
 
 

A BY-LAW TO AUTHORIZE A FRANCHISE AGREEMENT 
BETWEEN THE CORPORATION AND 
ENBRIDGE GAS DISTRIBUTION INC. 

              
 
 
  WHEREAS the Council of the Corporation deems it expedient to enter into the attached franchise 
agreement with Enbridge Gas Distribution Inc.; 

 

  AND WHEREAS the Ontario Energy Board by its Order issued pursuant to The Municipal 

Franchises Act on the                 day of                                      , 20       has approved the terms and conditions upon 

which and the period for which the franchise provided for in the attached agreement is proposed to be granted, and 

has declared and directed that the assent of the municipal electors in respect of this By-law is not necessary; 

 

  NOW THEREFORE BE IT ENACTED: 

1. That the attached franchise agreement between the Corporation Enbridge Gas Distribution Inc. is 

hereby authorized and the franchise provided for therein is hereby granted. 

2. That the Mayor and the Clerk are hereby authorized and instructed on behalf of the Corporation to 

enter into and execute under its corporate seal and deliver the aforesaid agreement, which agreement is 

hereby incorporated into and shall form part of this By-law. 

Read the first and second time this           day of                           , 20       . 
 
 

              
Clerk       Reeve 
 

Read the third time and ENACTED AND PASSED this          day of                            , 20     . 
 
 
              
Clerk       Reeve 



 

SCHEDULE "A" 

 
By-Law No. 2542-89 enacted and passed by the Council of the Corporation of the Town of Whitby the 16th day of 
January, 1989.    

 

 
  
 



Model Franchise Agreement 
 
 
THIS AGREEMENT effective this          day  of                  , 20          . 
 

BETWEEN: The Corporation of the Town of Whitby hereinafter called the  
 

"Corporation" 
 

- and - 
 

Enbridge Gas Distribution Inc. hereinafter called the “Gas Company" 
 
 
WHEREAS the Gas Company desires to distribute, store and transmit gas in the 
Municipality upon the terms and conditions of this Agreement; 
 
AND WHEREAS by by-law passed by the Council of the Corporation (the  
"By-law"), the duly authorized officers have been authorized and directed to 
execute this Agreement on behalf of the Corporation; 
 
THEREFORE the Corporation and the Gas Company agree as follows: 
 

Part I - Definitions 
 
1. In this Agreement:  
 

a. "decommissioned" and "decommissions" when used in connection with 
parts of the gas system, mean any parts of the gas system taken out of 
active use and purged in accordance with the applicable CSA 
standards and in no way affects the use of the term 'abandoned' 
pipeline for the purposes of the Assessment Act;  

 
b. "Engineer/Road Superintendent" means the most senior individual 

employed by the Corporation with responsibilities for highways within 
the Municipality or the person designated by such senior employee or 
such other person as may from time to time be designated by the 
Council of the Corporation;  

 
c. "gas" means natural gas, manufactured gas, synthetic natural gas, 

liquefied petroleum gas or propane-air gas, or a mixture of any of 
them, but does not include a liquefied petroleum gas that is distributed 
by means other than a pipeline;  

 
d. “gas system" means such mains, plants, pipes, conduits, services, 

valves, regulators, curb boxes, stations, drips or such other equipment 
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as the Gas Company may require or deem desirable for the 
distribution, storage and transmission of gas in or through the 
Municipality;  

 
e. "highway" means all common and public highways and shall include 

any bridge, viaduct or structure forming part of a highway, and any 
public square, road allowance or walkway and shall include not only 
the travelled portion of such highway, but also ditches, driveways, 
sidewalks, and sodded areas forming part of the road allowance now 
or at any time during the term hereof under the jurisdiction of the 
Corporation;  

 
f.  "Model Franchise Agreement" means the form of agreement which the 

Ontario Energy Board uses as a standard when considering 
applications under the Municipal Franchises Act. The Model Franchise 
Agreement may be changed from time to time by the Ontario Energy 
Board;  

 
g.  "Municipality" means the territorial limits of the Corporation on the date 

when this Agreement takes effect, and any territory which may 
thereafter be brought within the jurisdiction of the Corporation;  

 
h.  "Plan" means the plan described in Paragraph 5 of this Agreement 

required to be filed by the Gas Company with the Engineer/Road 
Superintendent prior to commencement of work on the gas system; 
and  

 
i.  whenever the singular, masculine or feminine is used in this 

Agreement, it shall be considered as if the plural, feminine or 
masculine has been used where the context of the Agreement so 
requires.  

 
Part II - Rights Granted 

 
2. To provide gas service: 
 

The consent of the Corporation is hereby given and granted to the Gas 
Company to distribute, store and transmit gas in and through the 
Municipality to the Corporation and to the inhabitants of the Municipality. 
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3. To Use Highways.  
 

Subject to the terms and conditions of this Agreement the consent of the 
corporation is hereby given and granted to the Gas Company to enter upon 
all highways now or at any time hereafter under the jurisdiction of the 
Corporation and to lay, construct, maintain, replace, remove, operate and 
repair a gas system for the distribution, storage and transmission of gas in 
and through the Municipality. 

 
 
4.  Duration of Agreement and Renewal Procedures.  
 

a.  If the Corporation has not previously received gas distribution services, 
the rights hereby given and granted shall be for a term of 20 years 
from the date of final passing of the By-law.  
 

or 
 

b.  If the Corporation has previously received gas distribution services, the 
rights hereby given and granted shall be for a term of 20 years from 
the date of final passing of the By-law provided that, if during the 20-
year term this agreement, the Model Franchise Agreement is changed, 
then on the 7th anniversary and on the 14th anniversary of the date of 
the passing of the By-law, this Agreement shall be deemed to be 
amended to incorporate any changes in the Model Franchise 
Agreement in effect on such anniversary dates. Such deemed 
amendments shall not apply to alter the 20-year term.  
 

c.  At any time within two years prior to the expiration of this Agreement, 
either party may give notice to the other that it desires to enter into 
negotiations for a renewed franchise upon such terms and conditions 
as may be agreed upon. Until such renewal has been settled, the 
terms and conditions of this Agreement shall continue, notwithstanding 
the expiration of this Agreement. This shall not preclude either party 
from applying to the Ontario Energy Board for a renewal of the 
Agreement pursuant to section 10 of the Municipal Franchises Act.  
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Part III - Conditions 

 
 
5. Approval of Construction 
 

a.  The Gas Company shall not undertake any excavation, opening or 
work which will disturb or interfere with the surface of the travelled 
portion of any highway unless a permit therefor has first been obtained 
from the Engineer/Road Superintendent and all work done by the Gas 
Company shall be to his satisfaction.  
 
         

b. Prior to the commencement of work on the gas system, or any 
extensions or changes to it (except service laterals which do not 
interfere with municipal works in the highway), the Gas Company shall 
file with the Engineer/Road Superintendent a Plan, satisfactory to the 
Engineer/Road Superintendent, drawn to scale and of sufficient detail 
considering the complexity of the specific locations involved, showing 
the highways in which it proposes to lay its gas system and the 
particular parts thereof it proposes to occupy.  

 
c. The Plan filed by the Gas Company shall include geodetic information 

for a particular location:  
 

i. where circumstances are complex, in order to facilitate known 
projects, including projects which are reasonably anticipated by 
the Engineer/Road Superintendent, or  
 

ii. when requested, where the Corporation has geodetic information 
for its own services and all others at the same location.  

 
d. The Engineer/Road Superintendent may require sections of the gas 

system to be laid at greater depth than required by the latest CSA 
standard for gas pipeline systems to facilitate known projects or to 
correct known highway deficiencies.   
 

e. Prior to the commencement of work on the gas system, the 
Engineer/Road Superintendent must approve the location of the work 
as shown on the Plan filed by the Gas Company, the timing of the work 
and any terms and conditions relating to the installation of the work.  
 

f. In addition to the requirements of this Agreement, if the Gas Company 
proposes to affix any part of the gas system to a bridge, viaduct or 
other structure, if the Engineer/Road Superintendent approves this 
proposal, he may require the Gas Company to comply with special 
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conditions or to enter into a separate agreement as a condition of the 
approval of this part of the construction of the gas system.  
 

g. Where the gas system may affect a municipal drain, the Gas Company 
shall also file a copy of the Plan with the Corporation's Drainage 
Superintendent for purposes of the Drainage Act, or such other person 
designated by the Corporation as responsible for the drain.  
 

h. The Gas Company shall not deviate from the approved location for any 
part of the gas system unless the prior approval of the Engineer/Road 
Superintendent to do so is received.  
 

i. The Engineer/Road Superintendent's approval, where required 
throughout this Paragraph, shall not be unreasonably withheld.  
 

j. The approval of the Engineer/Road Superintendent is not a 
representation or warranty as to the state of repair of the highway or 
the suitability of the highway for the gas system.  

 
6. As Built Drawings  
 

The Gas Company shall, within six months of completing the installation of 
any part of the gas system, provide two copies of "as built" drawings to the 
Engineer/Road Superintendent.  These drawings must be sufficient to 
accurately establish the location, depth (measurement between the top of 
the gas system and the ground surface at the time of installation) and 
distance of the gas system. The "as built" drawings shall be of the same 
quality as the Plan and, if the approved pre-construction plan included 
elevations that were geodetically referenced, the "as built" drawings shall 
similarly include elevations that are geodetically referenced. Upon the 
request of the Engineer/Road Superintendent, the Gas Company shall 
provide one copy of the drawings in an electronic format and one copy as a 
hard copy drawing. 

 
7. Emergencies  
 

In the event of an emergency involving the gas system, the Gas Company 
shall proceed with the work required to deal with the emergency, and in any 
instance where prior approval of the Engineer/Road Superintendent is 
normally required for the work, the Gas Company shall use its best efforts to 
immediately notify the Engineer/Road Superintendent of the location and 
nature of the emergency and the work being done and, if it deems 
appropriate, notify the police force, fire or other emergency services having 
jurisdiction. The Gas Company shall provide the Engineer/Road 
Superintendent with at least one 24 hour emergency contact for the Gas 
Company and shall ensure the contacts are current. 
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8. Restoration  
 

The Gas Company shall well and sufficiently restore, to the reasonable 
satisfaction of the Engineer/Road Superintendent, all highways, municipal 
works or improvements which it may excavate or interfere with in the course 
of laying, constructing, repairing or removing its gas system, and shall make 
good any  settling or subsidence thereafter caused by such excavation or 
interference. If the Gas Company fails at any time to do any work required 
by this Paragraph within a reasonable period of time, the Corporation may 
do or cause such work to be done and the Gas Company shall, on demand, 
pay the Corporation's reasonably incurred costs, as certified by the 
Engineer/Road Superintendent.   

 
9. Indemnification  
 

The Gas Company shall, at all times, indemnify and save harmless the 
Corporation from and against all claims, including costs related thereto, for 
all damages or injuries including death to any person or persons and for 
damage to any property, arising out of the Gas Company operating, 
constructing, and maintaining its gas system in the Municipality, or utilizing 
its gas system for the carriage of gas owned by others. Provided that the 
Gas Company shall not be required to indemnify or save harmless the 
Corporation from and against claims, including costs related thereto, which 
it may incur by reason of damages or injuries including death to any person 
or persons and for damage to any property, resulting from the negligence or 
wrongful act of the Corporation, its servants, agents or employees. 

 
10. Insurance  
 

a. The Gas Company shall maintain Comprehensive General Liability 
Insurance in sufficient amount and description as shall protect the Gas 
Company and the Corporation from claims for which the Gas Company 
is obliged to indemnify the Corporation under Paragraph 9. The 
insurance policy shall identify the Corporation as an additional named 
insured, but only with respect to the operation of the named insured 
(the Gas Company). The insurance policy shall not lapse or be 
cancelled without sixty (60) days' prior written notice to the Corporation 
by the Gas Company.  
 

b. The issuance of an insurance policy as provided in this Paragraph 
shall not be construed as relieving the Gas Company of liability not 
covered by such insurance or in excess of the policy limits of such 
insurance.  
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c. Upon request by the Corporation, the Gas Company shall confirm that 
premiums for such insurance have been paid and that such insurance 
is in full force and effect.  

 
11. Alternative Easement  
 

The Corporation agrees, in the event of the proposed sale or closing of any 
highway or any part of a highway where there is a gas line in existence, to 
give the Gas Company reasonable notice of such proposed sale or closing 
and, if is feasible, to provide the Gas Company with easements over that 
part of the highway proposed to be sold or closed sufficient to allow the Gas 
Company to preserve any part of the gas system in its then existing 
location. In the event that such easements cannot be provided, the 
Corporation and the Gas Company shall share the cost of relocating or 
altering the gas system to facilitate continuity of gas service, as provided for 
in Paragraph 12 of this Agreement. 

 
12. Pipeline Relocation  
 

a. If in the course of constructing, reconstructing, changing, altering or 
improving any highway or any municipal works, the Corporation deems 
that it is necessary to take up, remove or change the location of any 
part of the gas system, the Gas Company shall, upon notice to do so, 
remove and/or relocate within a reasonable period of time such part of 
the gas system to a location approved by the Engineer/Road 
Superintendent.  

 
b. Where any part of the gas system relocated in accordance with this 

Paragraph is located on a bridge, viaduct or structure, the Gas 
Company shall alter or relocate that part of the gas system at its sole 
expense.  

 
c. Where any part of the gas system relocated in accordance with this 

Paragraph is located other than on a bridge, viaduct or structure, the 
costs of relocation shall be shared between the Corporation and the 
Gas Company on the basis of the total relocation costs, excluding the 
value of any upgrading of the gas system, and deducting any 
contribution paid to the Gas Company by others in respect to such 
relocation; and for these purposes, the total relocation costs shall be 
the aggregate of the following:  

 
i. the amount paid to Gas Company employees up to and including 

field supervisors for the hours worked on the project plus the 
current cost of fringe benefits for these employees,  
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ii. the amount paid for rental equipment while in use on the project 
and an amount, charged at the unit rate, for Gas Company 
equipment while in use on the project,  

 
iii. the amount paid by the Gas Company to contractors for work 

related to the project,  
 
iv. the cost to the Gas Company for materials used in connection 

with the project, and  
 
v. a reasonable amount for project engineering and project 

administrative costs which shall be 22.5% of the aggregate of the 
amounts determined in items (i), (ii), (iii) and (iv) above.  

 
d. The total relocation costs as calculated above shall be paid 35% by the 

Corporation and 65% by the Gas Company, except where the part of 
the gas system required to be moved is located in an unassumed road 
or in an unopened road allowance and the Corporation has not 
approved its location, in which case the Gas Company shall pay 100% 
of the relocation costs.  

 
Part IV - Procedural And Other Matters 

 
13. Municipal By-laws of General Application  
 

The Agreement is subject to the provisions of all regulating statutes and all 
municipal by-laws of general application, except by-laws which have the 
effect of amending this Agreement. 

 
14. Giving Notice  
 

Notices may be delivered to, sent by facsimile or mailed by prepaid 
registered post to the Gas Company at its head office or to the authorized 
officers of the Corporation at its municipal offices, as the case may be. 

 
15. Disposition of Gas System  
 

a. If the Gas Company decommissions part of its gas system affixed to a 
bridge, viaduct or structure, the Gas Company shall, at its sole 
expense, remove the part of its gas system affixed to the bridge, viaduct 
or structure. 

 
b. If the Gas Company decommissions any other part of its gas system, it 

shall have the right, but is not required, to remove that part of its gas 
system. It may exercise its right to remove the decommissioned parts of 
its gas system by giving notice of its intention to do so by filing a Plan 
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as required by Paragraph 5 of this Agreement for approval by the 
Engineer/Road Superintendent. If the Gas Company does not remove 
the part of the gas system it has decommissioned and the Corporation 
requires the removal of all or any part of the decommissioned gas 
system for the purpose of altering or improving a highway or in order to 
facilitate the construction of utility or other works in any highway,          
the Corporation may remove and dispose of so much of the 
decommissioned gas system as the Corporation may require for such 
purposes and neither party shall have recourse against the other for 
any loss, cost, expense or damage occasioned thereby. If the Gas 
Company has not removed the part of the gas system it has 
decommissioned and the Corporation requires the removal of all or any 
part of the decommissioned gas system for the purpose of altering or 
improving a highway or in order to facilitate the construction of utility or 
other works in a highway, the Gas Company may elect to relocate the 
decommissioned gas system and in that event Paragraph 12 applies to 
the cost of relocation.  

 
16. Use of Decommissioned Gas System  
 

a. The Gas Company shall provide promptly to the Corporation, to the 
extent such information is known:  

 
i. the names and addresses of all third parties who use 

decommissioned parts of the gas system for purposes other than 
the transmission or distribution of gas; and  

 
ii. the location of all proposed and existing decommissioned parts of 

the gas system used for purposes other than the transmission or 
distribution of gas.  

 
b. The Gas Company may allow a third party to use a decommissioned 

part of the gas system for purposes other than the transmission or 
distribution of gas and may charge a fee for that third party use, 
provided  

 
i. the third party has entered into a municipal access agreement 

with the Corporation; and  
 
ii. the Gas Company does not charge a fee for the  third party's right 

of access to the highways.  
 

c. Decommissioned parts of the gas system used for purposes other than 
the transmission or distribution of gas are not subject to the provisions 
of this Agreement.  For decommissioned parts of the gas system used 
for purposes other than the transmission and distribution of gas, issues 
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such as relocation costs will be governed by the relevant municipal 
access agreement.  

 
 
17. Franchise Handbook 
 

The Parties acknowledge that operating decisions sometimes require a 
greater level of detail than that which is appropriately included in this 
Agreement. The Parties agree to look for guidance on such matters to the 
Franchise Handbook prepared by the Association of Municipalities of 
Ontario and the gas utility companies, as may be amended from time to 
time. 

 
18. Agreement Binding Parties  
 

This Agreement shall extend to, benefit and bind the parties thereto, their 
successors and assigns, respectively. 

 
 
IN WITNESS WHEREOF the parties have executed this Agreement effective 
from the date written above. 
 
 
 

THE CORPORATION OF THE TOWN OF WHITBY  
 
  By: __________________________________________  
 
 
 
     By: __________________________________________  
 
                    Duly Authorized Officer 

 
 

ENBRIDGE GAS DISTRIBUTION INC. 
 

 
  By: __________________________________________  
 
 
 
     By: ___________________________________________ 
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1350 Thorton Road S. 
Oshawa ON  L1J 8C4 
Canada 

Clifford Clark 
Operations Manager 
Tel      905-436-7025 
Fax     905-436-7029 
Email  clifford.clark@enbridge.com

 

 

 
File No. 2-373-H 

November 24, 2008 
 
 
VIA HAND DELIVERY 
 
Mr. Paul Jones, Clerk  
Town of Whitby  
575 Rossland Road E. 
Whitby, ON  L1N 2M8 
 
Dear Mr. Jones:     
 
Re: Franchise Agreement between the Corporation of the Town of Whitby  
 (the “Municipality”) and Enbridge Gas Distribution Inc. (“Enbridge”)   

 
The current franchise agreement between the Town and Enbridge is scheduled to 
expire on January 16, 2009.  Please accept this letter as a request from Enbridge to 
extend the current franchise agreement until July 16, 2009.   
 
In the process to renew the current franchise agreement the Town and Enbridge have 
met several times and are progressing towards having the resolution signed by the 
Town, which will give Enbridge approval to proceed with filing the renewal application 
with the Ontario Energy Board (“Board”).  
 
In the meantime, and with your consent, Enbridge Gas Distribution wishes to file an 
application with the Board under Section 10 (2) of the Municipal Franchises Act for an 
Interim Order to extend the term of the right to operate works for the distribution of gas 
to the Town until July 16, 2009 or until the renewal can be obtained.  Please note that if 
the Board approves the renewal before this extension has expired, the terms and 
conditions of the newly negotiated agreement will replace this extension.        
 

Schedule F
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Page 2 
November 24, 2008 

Please confirm your agreement to the above by signing and dating a copy of this letter 
and returning it to Enbridge by facsimile at (416) 495-6072. If you have any questions 
please feel free to call me directly at (905) 436-7025. 

sincerel~ . ~ 

Cliff Clark~ 
Operations Manager - Central Region 

Acknowledged, a~accepted by The Corporation of the Town of Whitby 
this . 2008.It) fA day 0 " 

Per: Ur~~ 
PA-U:' 

Title: [UCV"uUL;Ak, To-wM' dr0(-((Tifj 
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