









EB-2008-0220

IN THE MATTER OF the Ontario Energy Board Act 1998. S.O. 1998, c. 15 (Schedule B);

AND IN THE MATTER OF an Application by Union Gas Limited, pursuant to section  36(1) of the Ontario Energy Board Act, 1998 for an order or orders approving or fixing just and reasonable rates and other charges for the sale, distribution, transmission and storage of gas as of January 1, 2009.

Submissions of the Consumers Council of Canada
INTRODUCTION:

On September 26, 2008 Union Gas Limited (“Union”) filed an application with the Ontario Energy Board (“Board”) for an order approving or fixing rates for the distribution, transmission and storage of natural gas, effective January 1, 2009.  By Procedural Order No. 1, dated November 28, 2008, the Board determined that the application would be considered through a written hearing process.  These are the final submissions of the Consumers Council of Canada regarding Union’s application for 2009 rates.

Union has addressed each of the key issues in its Argument in Chief (“AIC”) dated December 19, 2008.  The Council has reviewed the pre-filed evidence and the AIC.  The Council is of the view that Union has applied the inflation factor and productivity factor consistent with the Settlement Agreement approved by the Board in the EB-2007-0606 proceeding. In addition, the Council supports the other adjustments made by Union in the determination of the 2009 rates.  The Council’s submissions will focus on Union’s request to establish a Z factor adjustment to deal with the cost consequences of adopting International Financial Reporting Standards (“IFRS”).  
SUBMISSIONS:


The approved Settlement Agreement allows Union to apply for a Z factor as long as the following criteria are met:
1. The event must be causally related to an increase/decrease in cost:

2. The cost must be beyond the control of the utility’s management, and not a risk for which a prudent utility would take mitigation steps;

3. The cost increase/decrease must not otherwise be reflected in the price cap index;

4. Any cost increase must be prudently incurred;

5. The cost increase/decrease must meet the materiality threshold of $1.5 million annually per Z factor event (i.e. the sum of all individual items underlying the Z-factor event)  (Settlement Agreement, EB-2007-0606, p. 17) 
Union is proposing a Z factor adjustment, effective January 1, 2009, to cover costs associated with converting from Canadian Generally Accepted Accounting Principles to IFRS.  The conversion is the result of the Canadian Accounting Standards Board requirement that all publicly accountable enterprises adopt IFRS for interim and annual reporting purposes beginning January 1, 2011.  Union has estimated that the conversion will cost $5.177 million pre-tax during the IR term (2008-2012) to complete and is proposing that the Board approve a four-year recovery of these costs through a single Z factor adjustment.
The Council submits that the IFRS costs are the type of costs that should be approved for a Z factor adjustment.  These costs meet the first three criteria set out above.  The Board must, however, before accepting that these costs are to be recovered in rates determine: a) whether the materiality threshold has been met; b) assuming that the materiality threshold has been met determine whether these costs are prudent; and c) whether recovery for the full four years should be approved at this time. 
With respect to the materiality threshold Union takes the position that for 2009 the pre-tax conversion costs are, by its calculation $1.511 million, meeting the criteria for treatment as a Z-factor. (Ex. A/T1/p. 9)  In addition, Union’s position that it is not appropriate to seek recovery of the 2008 costs as these are prior period costs that cannot be recovered retroactively through a Z factor. (AIC, p. 5)  The balance of the IFRS costs (all costs beyond 2008) are, by Union’s calculation $4.209 million, and Union’s proposal is to recover these costs over the period 2009-2012.  

Union has indicated that the cost of resources and information shared between Union and the other groups within Spectra Energy are shared equally between Union Gas and Westcoast, the two publicly accountable enterprises in Canada. (Ex. B5.1, p. 5)  Union has provided no evidence to support a 50/50 sharing of these costs.   

The Council submits that the Settlement Agreement envisions that the annual threshold to be met is $1.5 million.  Clearly, the amounts Union is seeking approval for in this application for 2011 and 2012, as set out in Table 1, do not meet the threshold and accordingly should not be approved by the Board in this application.  In addition, this application is for 2009 rates.  Despite Union’s assertions that the 2010 amounts exceed the annual threshold, it would be inappropriate for the Board to approve recovery of the forecast amounts for 2010 at this time through this application.   The Council submits that what is left for the Board to determine is whether the threshold has been met for 2009 and if so, what amounts should be recovered in 2009.  Union will have an opportunity, in future applications, to apply for Z factor treatment of further IFRS costs.  
CONCLUSIONS:

The Council does not support approval of the Z-factor for 2009 for the following reasons:

1. Union has not provided sufficient justification for the sharing arrangement between Union and Westcoast of 50/50 (Ex. B5.1).  The 50/50 allocation seems arbitrary and it remains unclear why other Westcoast companies are not sharing in these costs.  A slightly different allocation may bring Union’s 2009 costs below the threshold;
2. Union acknowledges that costs incurred in 2008 are not recoverable, yet the impacts of the capital expenditures made in 2008 are carried forward in 2009 and beyond.  If these impacts are not carried forward the threshold would not be met in 2009.  (Ex. B5.1);  

3. The forecast costs for 2009 have not been subject to a rigorous examination by the Board and intervenors.  Further examination, allowing for a full prudence review, might well put Union below the threshold.


The establishment of a threshold for Z factor costs is an important component of the IR regime agreed to by Union and the intervenors.  There are positive and negative cost impacts that occur throughout the plan and the establishment of a threshold allows for recovery of significant unforeseen costs (or revenue impacts) that may occur.  The onus is on the utility to make a solid case for a Z factor, and the costs associated with the event that gave rise to those costs.   In this proceeding, from the Council’s perspective, Union has not presented a clear case for Z factor treatment of the IFRS costs for 2009.  The Council does, however, accept that IFRS costs are legitimate.  Going forward Union can apply for recovery for such costs in future proceedings assuming the threshold has been met.   


In the event the Board decides that Union has provided sufficient evidence that it will exceed the threshold in 2009, the Council supports the use of a true-up mechanism to ensure that only the actual costs incurred are recovered from ratepayers.  The establishment of a true-up mechanism would also allow for a prudence review of the costs prior to full recovery.   

COSTS:

The Council requests that it be awarded 100% of its reasonably incurred costs of participating in this proceeding.
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