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INTRODUCTION

1. These are submissions of the School Energy Caali(f®EC") in response to the
application and Argument in Chief submitted by UniGas Ltd. ("Union" or the "Applicant")

for an order approving just and reasonable ratethfosale, transmission, and storage of gas as
of January 1, 2009.

2. SEC's comments are restricted to two areas:

(@) Union's proposed Z-Factor Adjustments, in particulee z-factor adjustment
related to accounting system changes resulting froomversion to the
International Financial Reporting Standards ("IFRS"

(b) Union's calculation of 2009 income taxes, in pailfc its compliance with the
Board's Decision and Order in EB-2008-0304

a.) |IFRS Z-Factor

3. In SEC's submission, the proposed Z-factor for IF&8ted costs should be rejected, for

two reasons:

0] Union was aware it would be incurring IFRS convamscosts when it
filed its evidence in the incentive regulation preding. An event should
not qualify as a z-factor event if it was knownnt@anagement at the time
the incentive regulation framework was established.

(i) Union has not established that it has met the maditgrthreshold of $1.5
million required to qualify as a Z-factor under tbettlement agreement
approved by the Board in EB-2007-0606.

i.) Union Aware of IFRS Issue in 2007




4. It is clear from the interrogatory responses thaitod was aware of the IFRS conversion
issue prior to or at the same time that it wasdilits evidence in the 2008 incentive regulation

proceeding [EB-2007-0606].

5. Union has stated, for example, that the Canadiatitite of Chartered Accountants
("CICA") initially raised the potential for conveosm from Canadian GAAP to IFRS in 2006,

although it did not confirm the requirement untldfuary 2008 [Exhibit B3.2] \

6. Union retained Ernst and Young to perform an ihiagnostic in October 2007. [B6.2]
The initial diagnostic was completed in late 20@id it was at that time that Union became

aware of the impact of IFRS on its accounting sydiiex. B6.2(e)]

7. At the very least, therefore, Union was aware @f plotential for IFRS costs and had
taken action in regard thereto prior to or at thme time that it was filing its evidence in the

2008 incentive regulation proceeding.

8. In SEC's submission, z-factors are meant to proiddenforeseen events that are outside
of management's control. Therefore, an event shool qualify for z-factor treatment if it was

already known to management at the time the ineemégulation framework was established.



9. If Union was aware of the issue when it filed itadence in the incentive regulation
proceeding it should have disclosed it to the parét that time. In that way, the issue could have
been fully explored during that proceeding andghgies could have determined whether it was

an appropriate Y-factor adjustment.

ii.) Evidentiary Record

10.  Under the terms of the settlement agreement in @B-20606 [the "IRM Rate Case"] an
event does not quality as a z-factor unless "that owrease/decrease [meets] the materiality
threshold of $1.5 million annually per Z-factor atgi.e. the sum of all individual items

underlying the Z factor event).

11. It appears that Union believes it has met that bestuse its estimated costs for 2009,

$1.511 million, exceed the $1.5 million threshdkex. A, Tab 1, pg. 9]

12. However, Union is also asking that the revenu&ireqent impact of subsequent years
be approved in this application, even when the chpathose years does not meet the threshold.
Union has justified its position on the basis tlh&cause a large proportion of the IFRS costs are

capital costs, there will be revenue requiremergaats beyond 2009. The effect of Union's
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position would be that a z-factor would only hagenteet the threshold in one year for the costs
in all subsequent years to receive z-factor treatniEhat does not appear to be consistent with

the wording of the settlement agreement, whichestahat the threshold is "$1.5 million

annually".

13. In any event, Union's estimate of the 2009 IFR&teel costs, $1.511 million, barely
meets the threshold set out in the settlement agreeand it is not clear from the evidence

whether that estimate is justified.

14. In the first place, although Union retained ErnsidaYoung to assist it with the
conversion, it did not obtain a specific reportnfr&rnst and Young outlining the cost estimates

[Exhibit B6.1(c)]

15. Itis also apparent from the interrogatory respsrmevided by Union that Union made a
number of assumptions in order to arrive at the92fi@ure of $1.511 million. As discussed
below, there is insufficient evidence in this predeg to conclude that those assumptions were

reasonable.



16. For example, the O&M costs for 2009 include $290,00 audit fees. Union has
assumed that all of the audit fees in relatiorFieS conversion will be incurred in 2009 [Exhibit
5.1(d), p. 4] Given that the conversion to IFR®gloot need to be completed until January 1,
2011 [Exhibit A, Tab 1, p. 5], and Union will beidg additional work in 2010, it is not clear

why all of the audit fees are incurred in 2009.

17. In addition, the costs that Union has shared w#taffiliate, Westcoast Energy, are split
50/50 between the two companies [Exhibit 5.1(f)here is no evidence as to how the 50%
allocation was arrived at or why it is justifiediven that all of the shared costs are O&M [EX.

5.1(h)] even a slight change in the allocation prtipns could put Union under the threshold.

18. In SEC's submission, given how closely the propgdERS costs come to the threshold
level, there is not enough evidence for the Boara@dnclude that Union has met its onus of

establishing that the costs truly exceed the tlolesh

b.) Compliance with EB-2008-0304

19. In EB-2008-0304, Union applied to the Board purs$uansection 42(2) of th@ntario
Energy Board Act, 1998 requesting leave of the Board to transfer a cdimigpinterest in Union

from Westcoast Energy Inc. to a limited partnerghipe organized under the laws of Ontario.
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20. The Board found that the rationale for the proposadsaction is the significant tax
savings to Spectra Energy Corporation, Union's Ua&8ed parent company. [EB-2008-0304

Decision and Order, p. 3 (the "Reorganization Denl$]

21. One element of the proposed transaction was tleaéxisting preferred shares in Union
would be converted to debt. Because the costofadiebt is less than preferred share, there is a
reduction in Union's revenue requirement in the w@mboof $1.3 million annually.

[Reorganization Decision, p. 3, 7]

22. The Board approved the transaction subject to thogelitions, one of which was that
"Union's rates will be reduced effective January2@Q9 to reflect the cost reduction of $1.3

million per year resulting from this reorganizatibfReorganization Decision, p. 13]

23.  On December 1, after the release of the Boardisidaan the matter, Westcoast Energy
Inc., Union's parent company, wrote to the Boar@dwise that it's plans had changed. It was
still planning on going ahead with the transfed80% of the voting shares of Union Gas Ltd. to
a limited partnership organized under the laws ofaflo, but it would be not be going ahead

with the preferred share redemption. As a resh#, revenue requirement reduction of $1.3



million would not materialize and, Westcoast saighion will not be reflecting any reduction in

its delivery rates effective January 1, 2009."

24.  Several intervenors wrote to the Board in respdos&/estcoast's letter arguing that

Union could not unilaterally change the conditiofishe Board's Order.

25. In this proceeding, Union reiterated, in an intgatory response, the position set out in
Westcoast's letter of December 1 that it will netrbflecting any reduction in its 2009 delivery

rates. [Exhibit B5.5]

26.  After Union's interrogatory responses were deligetewever, the Board, on December
19, 2008, the Board issued a letter to counseUfapn and to Westcoast stating that if Union

feels it should not have to comply with the Boand@er it must bring a motion for review.

27. In SEC's submission, as a result of the Boardgir@i order in the Reorganization
Decision as well as the letter of December 19, 2Q0@on is required to reduce distribution

revenue requirement, and the ensuing delivery raie$1.3 million effective January 1, 2009.



28. In SEC's submission, that result is not only theaglant with the Board's December 19,
letter but also correct. It is not possible to deiae the ramifications of Westcoast's/Union's
decision to alter the nature of its reorganizatwithout a full evidentiary record. A full
evidentiary hearing would determine whether, infa circumstances, the revised version of the
transaction warrants a review or variance of thearBs original decision approving the
transaction. Union cannot, in SEC's respectfuhsabion, choose to accept one portion of the
decision (the portion approving the transactiondl amilaterally ignore another portion of it.

Such a result would undermine the regulatory prmces

Costs

29. SEC participated responsibly in this proceeding smaght to contribute to the Board's
understanding of the issues. SEC therefore refsfigatequests that it be awarded 100% of its

reasonably incurred costs.

All of which is respectfully submitted this 3tay of December, 2008.

John De Vellis
Counsel to the School Energy Coalition



