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Friday, January 9th, 2009


--- On commencing at 9:42 a.m.


MS. CHAPLIN:  Good morning, everyone.  Please be seated.  The Board is sitting today in the matter of application EB-2008-0272 submitted by Hydro One Networks Inc. under section 78 of the Ontario Energy Board Act, 1998, seeking changes to the uniform provincial transmission rates effective July 1st, 2009.


The Board sits today to consider a motion filed on December 22nd, 2008 by Pollution Probe to review and vary the Board's December 1st, 2008 decision on the issues list for this proceeding.  Specifically, Pollution Probe seeks to include the following proposed issue:  Are the proposed conservation and demand management programs, targets and spending levels appropriate?


Pollution Probe also seeks to adjust the various procedural steps to accommodate the addition of that issue.


My name is Cynthia Chaplin.  I will be the presiding member in this hearing.  Joining me on the Panel are Board members Mr. Paul Vlahos and Mr. Ken Quesnelle.


I will now take appearances, please.

Appearances:


MR. ALEXANDER:  Basil Alexander, counsel for Pollution Probe.


MS. CHAPLIN:  Thank you, Mr. Alexander.


MR. ENGELBERG:  Michael Engelberg, counsel for Hydro One Networks Inc., and I am here with Allan Cowan, Hydro One's director of major applications.


MS. CHAPLIN:  Thank you, Mr. Engelberg.


MR. STEPHENSON:  Good morning.  My name is Richard Stephenson.  I'm counsel for the Power Workers' Union.


MS. CHAPLIN.  Thank you.  Mr. Stephenson, are you intending on making submissions today?


MR. STEPHENSON:  Probably not, but I would like to have the opportunity to at least reserve the right to make a pitch to make submissions, if necessary.


MS. CHAPLIN:  Sure.  Thank you.


MR. MILLAR:  Good morning, Madam Chair, Members of the Panel.  Michael Millar, counsel for Board Staff, and I am joined be Edik Zwarenstein.


MS. CHAPLIN:  Thanks, Mr. Millar.  Any there any preliminary matters before we hear from Mr. Alexander?  Okay.  Mr. Alexander, why don't you proceed with your submissions?

Submissions by Mr. Alexander:


MR. ALEXANDER:  Thank you, Madam Chair.  Madam Chair, Pollution Probe is bringing the motion to vary the Board's decision regarding the issues list so that CDM for transmission-connected customers is included as an issue for this proceeding.


Pollution Probe is bringing this motion for three main reasons.  First, the Board appears to be under a misapprehension that CDM programs are distribution-based, which Pollution Probe, with respect, submits is incorrect or wrong. 

Second, Pollution Probe submits that the exclusion of CDM would be contrary to government policy and undermines the recent strong comments and efforts of the Minister that there should be lots more CDM.


Third, Pollution Probe submits that the practical result of the current exclusion means that despite the Board's statutory objectives of promoting economic efficiency and cost-effectiveness, CDM cannot even be examined right now for approximately 7 to 9 per cent of Ontario's peak demand. 

For the Board's reference, Pollution Probe believes that this issue is very important.  However, we believe that we can examine this issue if we are successful in a very focussed and efficient way. 

We could have our interrogatories ready in a couple of days.  Our cross-examination on Hydro One would probably take less than two hours, and we do not intend to file any new or additional evidence as a result. 

The first document I am going to refer to is the motion record that was filed by Pollution Probe on December 22nd, 2008.  Does the panel have that with them?


MS. CHAPLIN:  Yes, we do.  Thank you.


MR. ALEXANDER:  And since this was filed, I don't know if the Panel would like to mark it as an exhibit for reference purposes or if it is fine just to refer to it as the motion record.  I'm in the Panel's hands.


MS. CHAPLIN:  I am in Mr. Millar's hands.


MR. MILLAR:  It has been prefiled, so I don't think it is necessary to give it an exhibit number.  If you wish, we can.


MS. CHAPLIN:  Let's proceed without.


MR. ALEXANDER:  If I could turn to tab 5 of the motion record, which is page 14 of the motion record, this is a copy of the 2009 forecast demand by customer and category that is filed in this proceeding at Exhibit H1, tab 2, schedule 1, specifically pages 3 and 4, and marked there is the people who we are talking about here, which are the end use customers, which consist of 92 delivery points.


And based on the peak demand that is mentioned in these two tables, we are talking in the range of 7 to 9 per cent of the total peak demand in Ontario.  It's not surprising that Pollution Probe believes that CDM program should be available to this significant portion of Ontario's demand.  This is not a trivial amount of electricity that we are talking about here.


When you turn -- and when you look at it, when you have a quick look at Hydro One's website and you turn to tab 6B, page 22 and page 23, you get a list of the programs that are available on Hydro One's website with respect to LDC and transmission-connected customers -- companies, and the key here is the transmission-connected companies.


And on the second page, on page 23, you see two programs that are CDM programs, and that is the double-return program and the electricity retrofit incentive program. 

So there are two programs that Hydro one actually runs for transmission-connected companies.  This illustrates the point that CDM is not only distribution-based. 

In addition, Hydro One filed an affidavit on December 31, 2008, the affidavit of Mr. Glen MacDonald.  Attached is a letter, which is -- and the key thing I would like to take the Board to is paragraph 3F or page 2 of the affidavit.  This is Hydro One's own response to our motion. 

In that paragraph, Hydro One says that it will look for opportunities to expand CDM programs as appropriate, including possibly extending relevant programs to transmission customers.  In my submission, this is another illustration of how CDM is not just distribution based, but also applicable to transmission customers and why this issue should be in this proceeding. 

It's also illustrative of Pollution Probe's original point that Hydro One does act in a role analogous to an LDC in this situation. 

The Board is also well aware that the government is committed to fostering a conservation culture.  There have been many statements by the Premier and other members of the government to that effect. 

The Minister has also made some very strong recent comments in support of conservation.  At tab 6A -- they were referenced in both the notice of motion and the original submissions made by Pollution Probe, but at tab 6A, pages 18 through 21 of the motion record, is a copy of the recent speech by the Minister. 

At page 20, at the third last paragraph of that page, the second sentence -- the third sentence, my apologies: 

"It", meaning conservation:

"...also makes our province more productive so we have an economic advantage as well.  Conservation is the cheapest energy you can buy, and I am bound and determined to buy lots of it."


Skipping down to the next paragraph:

"Already we are counting on conservation to absorb 75 per cent of all the demand growth going forward."

And skipping ahead to the next page, the first marked paragraph:
"But just because we are doing well doesn't mean we can't do better, for the times dictate greater resolve than ever before."


And that last statement is particularly important in this situation, because these are all evidence of government policy supporting conservation and the general principles associated with conservation and demand management program.  And it's Pollution Probe's submission that government policy and the Minister's efforts and comments indicates that we should be looking for lots more CDM, and the transmission companies at issue in -- transmission-connected companies at issue here account for 7 to 9 percent of the demand.


Now, the Board may be wondering:  What are the types of questions we would want to explore in this situation?  And I would like to provide an example of that for the Board's reference.


One example is -- one question is whether or not we should be spending more for CDM.  If I could take the Board to Tab 6D of the motion record, page 29.  This is information from Hydro One's website regarding the electricity retrofit incentive program.  Going down to the part that is marked, that is subtitled “Incentives for Custom Projects,” the second paragraph under that.


The incentive offered at $150 per kilowatt is based specifically on the level of improvement.  The key focus I am looking at is the number, which is $150 per kilowatt.  An obvious question that would come up is whether or not we should be doing more.  A couple documents, a couple of extracts which I circulated electronically to my friends which I understand the Board has, and I think we should mark these as exhibits. I will take you to the first one.  I don't intend to refer to these in any detail but I just want to take these to the Board for reference purposes. 

The first one is an excerpt from the IPSP proceeding EB-2007-0707, Exhibit G, tab 2, schedule 1, page 7, and this is specifically regarding the capital cost of nuclear in terms of the cost assumptions that are used.  I assume the panel would like to mark this as an exhibit for reference purposes.

MS. CHAPLIN:  Yes, Mr. Alexander. Can we have a number Mr. Millar?

MR. MILLAR:  Yes KM, M for motion, KM1.1.
EXHIBIT KM1.1:  EXCERPT FROM THE IPSP PROCEEDING EB-2007-0707, EXHIBIT G, TAB 2, SCHEDULE 1, PAGE 7


MS. CHAPLIN:  Thank you.

MR. ALEXANDER:  Just focussing on the circled parts.  The OPA, in this proceeding, is -- for the cost assumptions by the OPA with respect to the cost for new nuclear appears to be $2,907 per kilowatt.  For comparison purposes, when you compare that to $150 per kilowatt that is only 5 percent.  If I can take you to extract which is an extract from Moody’s corporate financial report, entitled “New Nuclear Generating Capacity,” dated May 2008, the extract consists of the first page and 15.  And I wonder if we should mark that as an exhibit as well.

MR. MILLAR:  Yes, the Moody’s extract will be KM1.2.
EXHIBIT KM1.2:  EXTRACT FROM MOODY’S CORPORATE FINANCE REPORT DATED MAY 2008


MR. ALEXANDER:  Turning to the second page of that extract of Exhibit KM1.2.  According to this report, the capital cost in dollars per kilowatt for new nuclear is $7,500, and when you compare that to the $150 per kilowatt currently offered in the ERIP program, that is only 2 percent.  So there appears to be a huge difference in cost and what we should be willing to pay.  It seems low spending per kilowatt.  The obvious question, and this is only an example, is whether or not we should be doing more.  A question that we would be asking is should we be achieving parity in spending, whether you use the OPA's numbers or the Moody’s finance numbers.  If not, why not?  If it is not 100 per cent of the amount that is -- should be used in comparison in order to encourage conservation, what percentage should we do?


This is all very important particularly in light of the Minister's recent comments that conservation is the cheapest alternative out there and they want to buy and we should be buying lots of it.

An additional reason why CDM is -- why this issue is very important is CDM can be ramped up very quickly, unlike the years of lead time that is often needed to construct new nuclear or other new generating facilities.  In today’s economic climate, which we are all aware of, this is a very big deal because CDM can be wrapped up very quickly in a practical sense which means there is increased green investments that have immediate effects both as immediate stimulus and by making Ontario's industries more productive and more competitive.  The Minister’s comments, the comment I read to you, talked about that, and that is another reason why we should be looking at this. 

This is all consistent with the Board's statutory mandate to promote economic efficiency and cost-effectiveness. 

To be clear, this is only an example of the kind of questions we want to ask.  The point is, is that the questions need to be asked, and this is the proceeding to be doing it.  This is the right proceeding to be doing it.  The Board's practice has been to look at CDM for a particular set of customers in the applicable hearing.  To use a geographic analogy, we don’t look at Toronto CDM in a Hamilton rates case.  I bet that if you were to do a similar comparison here with respect to distribution companies, the distribution rates case and the transmission rates case, I bet the transmission connected customers would question why they should be paying for transmission customers’ CDM.  Similarly it would be like having Hamilton customers pay for Toronto CDM programs.  This is the right forum and this is where these issues should be examined.  And frankly, I am not sure where else the issues can be examined.

MS. CHAPLIN:  Mr. Alexander, can you help me why --these programs I believe you have referenced, and I know we will hear from Mr. Engelberg, are OPA programs, why is the OPA not the appropriate -- or the IPSP the appropriate venue to be looking at CDM programs for transmission connected customers?

MR. ALEXANDER:  There are a few reasons for that.  The Board has been very consistent that the OPA is not the only source for CDM programs.   The Board has been very mindful and very careful in order to avoid duplication of funding and I have included in the motion record at Tab 7, excerpts from the report of the Board on the regulatory framework for conservation and demand management by Ontario electricity distributors for 2007 and beyond, dated March 2nd, 2007.  Flipping to the last page in that, on page 37, the Board makes clear that OPA funding is not the only funding that is available.  It is -- and that people should be applying to the OPA and using OPA funds where possible, but that doesn't preclude funding, other funding for CDM through the Board, particularly given the expertise of the Board.


A good example of how the Board recently dealt with that is the Toronto Hydro rates case EB-2007-0680.  In that situation, one of the issues was who should be funding the CDM programs where Toronto Hydro had an application pending to the OPA for CDM and it was looking for a two-year rates case -- it was looking for a three-year rates case and the Board ultimately approved a two-year decision.  I believe Members of this Panel were on that board – or on that panel.

What the Board ultimately found was they should apply to the OPA to get funding, but if they don't, the amounts are put into a deferral account and it would be reviewed by the Board at a later date.  Pollution Probe doesn't care where the funding comes from, as long as it gets funded whether that be through rates or through the OPA.

MR. VLAHOS:  Mr. Alexander, before you move on, just on that topic.  I guess there is the provision of having sort of local issues, local CDM issues being addressed and that is the reason why distribution funding may be okay in addition to the central funding by the OPA, but how would you respond to the fact that there is only one transmission company and that should be part of the IPSP?  We are talking about 80 versus one; in effect, it is one.

MR. ALEXANDER:  But it is also the largest one and the pre-eminent one in Ontario, like there isn't another transmission company.  We are talking about the number of customers and the quantity of electricity with respect to the transmission-connected companies.  These are large industrial companies like Vale Inco and US Steel.  They use a large amount of electricity.  So the number of companies isn't as important as the amount of electricity that is used, which is why I bring it back to the amount of electricity at peak, which is 7 to 9 percent, according to the evidence in this hearing. 

MR. VLAHOS:  And I wasn't talking about the magnitude of it, I was talking about the Board did indicate in its policy that additional funding, additional CDM funding coming from distribution rates would be entertainable by the Board.  I didn't say anything about the transmission company.  And my proposition to you is that perhaps one of the reasons is that you get 80 distributors -- in the case of transmission, you have in effect virtually one.  There are two or three others that are small.  So why wouldn't that be part of that IPSP scenario?

MR. ALEXANDER:  Just like it is not an issue generally for the LDCs when we look at distribution for their general geographic area.  We are not talking about CDM for all the transmission; we are talking about CDM for the companies themselves.  How we implement it is, I think, a little bit premature, but I think there would be some debate about how you would implement it and whether or not it would be for the rate base of those customers and how you would do it in that forum.


I think that is something that would have to be looked at.  Similarly, when you look at an LDC, when you implement CDM for an LDC, it is for those customers.

So in this case, I think we have to take into account that reality of there are LDCs as customers for transmission, but the focus here is on the transmission-connected companies or the large industrial companies.

MR. VLAHOS:  All right, thanks.

MR. ALEXANDER:  To continue with Ms. Chaplain's question about the OPA, the OPA is a large organization and Pollution Probe submits there is a fair bit of inertia, as well, that has been there.  There may be a large opportunity to add to what they do.  What they have done may be very good, but there is no -- there is very good reason as to why we should be doing more.

This may be a specific part that the OPA has not looked at, and they may not be able to focus on key opportunity points, such as this, given everything else they have on the go right now.


I think my final point on that would be with the expertise of the Board and Hydro One combined, with the focus of Pollution Probe, it looks like there would be a significant sector of conservation that we can add to that the OPA is not fully aware of.


So it is for all of those reasons that Pollution Probe submits that the issues list should be modified to at least include the issue.  Pollution Probe obviously -- Pollution Probe's position is that there should be more CDM as long as it is economically efficient, and there should be lots more, which is consistent with the Minister's statement and policy and efforts, but, at the very least, at this stage, for the issues list, the question is:  Should it be on the issue list?  And we say it should be, so that way it can at least be examined.

Subject to any questions from the Board, those are my submissions.

MS. CHAPLIN:  Mr. Stephenson, are you interested in making submissions in support of this motion?

MR. STEPHENSON:  I am not.  If I am making submissions, it is against the motion.

MS. CHAPLIN:  Okay.

MR. STEPHENSON:  But I thought I would hear from Mr. Engelberg first.

MS. CHAPLIN:  Right.  Certainly.  I just wanted to make sure.  Are there any other parties that would like to make submissions in support of Mr. Alexander's motion?


Okay, Mr. Engelberg.
Submissions by Mr. Engelberg:

MR. ENGELBERG:  Thank you, Madam Chair.  Rather than respond immediately to Mr. Alexander's submissions, I would like to provide a little bit of background.


The decision by the Board in response to these submissions by Pollution Probe that were made previously came out on December 1st in Procedural Order No. 2.  The arguments that have been made at that time by Pollution Probe have not changed.  The exact same submissions were made previously.


Now, as part of Mr. Alexander's motion record at tab 10, page 74, there is a copy of the excerpt from the Rules of Practice and Procedure of the Board, and I would like to draw the Panel's attention to rule 44.01(a), where:
"A party who is seeking review needs to set out the grounds of the motion and that the grounds may include the following..."

The first one is error in fact; then a change in circumstances; new facts that have arisen; facts that were not previously placed in evidence in the proceeding and could not have been discovered by reasonable diligence at the time.

Hydro One submits that not one of those items has been satisfied today.


Now, upon making a review of the motion materials submitted by Pollution Probe, I was unfamiliar with the matter.  I did not appear at that time when it was first heard, and I actually thought there might be something to it.  So I looked at the motion materials and I saw that Pollution Probe gave the impression that Hydro One had a number of CDM programs for direct transmission customers.  It listed two of them and it used the word "including".


So the first thing I did was to find out whether there were any programs at all and how many there were, given that the word "including" might mean that the list was not exhaustive.


What I learned - and this is reflected in the affidavit of Glen MacDonald that Mr. Alexander referred to - is, first of all, there are only the two programs that Mr. Alexander mentioned.  The word "including" should be read as exhaustive; there are no others.

Secondly, those two programs that were mentioned, the ERIP and the green program, are not Hydro One programs.  They are not transmitter programs.  They are entirely funded by the OPA.  The OPA has been given the mandate to look out for CDM for transmission customers, and it's correct that the topic of CDM will be visited in much greater detail in the IPSP.  So in Hydro One's submission, it's inappropriate to do it here.


Now, there is, as I have pointed out, no additional information provided today, no additional evidence provided today or in the motion materials beyond what was before the Board when it rendered its decision on December 1st.


If I look at the actual decision of the Board in Procedural Order No. 2.  Mr. Alexander has kindly provided an excerpt at tab 2.  It's numbered pages 7 and 8 of the motion record.


My friend stated at the beginning of his submission that the Board was under a misapprehension when it made its materials, because it said that CDM programs have been distribution-based.  In fact, if we look at the last paragraph in Procedural Order No. 2 on page 8, it states that:
"The Board has determined that it is not appropriate to include this proposed issue.  Hydro One submitted that its application contains no request for funding of CDM programs and that the development of such programs is under the purview of direct customers and the OPA."

So I rely on that to say to you that when the Board made its decision on December 1st, it was not under any misapprehension that all such programs had to be distribution based and could not exist anywhere else.


In fact, I state that the Board recognized that Hydro One's submission was correct, that CDM programs are in fact being addressed, are in fact being done, are in fact being funded and that all of that is being done by the OPA.


So the Board was under no misapprehension of the facts when it rendered its decision.


Hydro One's statement in Mr. MacDonald's affidavit that Hydro one will be open in the future to looking at CDM when appropriate, I would submit is very appropriate, shows that Hydro one has an open mind on this, and that after the IPSP is completed and a full analysis of CDM programs for transmission customers has been done, this may very well be something that will be looked at sometime in the future, but Hydro One's submission is that this is not appropriate to be in this hearing.

No funding is requested in this hearing.  The programs are being done.  As Mr. MacDonald stated, these direct transmission customers are sophisticated customers who count their pennies, who perform these programs themselves when it is in their interest.  They look to the OPA for other programs and, when it makes sense, economic sense, they do it.

So Hydro one submits that there is no reason to revisit the Board's decision that was rendered five weeks ago.


Subject to any questions you may have, those are my submissions.

MR. QUESNELLE:  Just one, Mr. Engelberg.  The programs themselves, I wonder if you could describe to me the mechanics of the program in the -- if they are being brought to people's attention via the Internet and Hydro One's website, and there are contacts and people assigned to respond to those calls and perform some sort of role, whether it be facilitation or whatever.  Is there anything in the revenue requirement that speaks to those facilitation dollars, the wages of the people that actually interact with customers looking for more information in those programs or how they would implement those programs?

MR. ENGELBERG:  I will let Mr. Cowan answer that question.

MR. COWAN:  As part of our OM&A budget, there are certainly what I will call customer representatives that deal with these large customers on an ongoing basis and they would deal with them on many matters, not just the possibility of potential CDM programs but also what are their needs, you know, for additional load, et cetera.  So the cost of those people are definitely part of our revenue requirement as part of the day-to-day business of the company.

MR. QUESNELLE:  Okay.  So there isn't a relationship that exists, then, between Hydro One and OPA, for instance, a contractual relationship dealing with these programs, is there?

MR. COWAN:  Only to the extent that Hydro One is offering these programs and the OPA is funding the programs.  That would be the only contract between the two parties.

MR. QUESNELLE:  Thank you.

MR. ENGELBERG:  I would say it is more of Hydro One being the face to the public, because Hydro One does have transmission representatives who visit these customers and can talk with them about that when they are out on their visits as well.  But it's well-recognized in this industry that these are OPA programs.

MR. QUESNELLE:  Thank you.

MS. CHAPLIN:  Mr. Engelberg, you made the comment that the OPA had the mandate for CDM programs for transmission- connected customers.  On what do you base that statement or conclusion?


MR. ENGELBERG:  These --


MS. CHAPLIN:  I'm sorry.  Just to be clear, I interpret that to mean they have a somewhat exclusive mandate to do that or a full mandate to do that.  Perhaps you could elaborate on that.


MR. ENGELBERG:  Hydro One doesn't take the position that it's exclusive and that nobody else can do it.  But Hydro One looks at it a couple of ways.  First of all, the need is being filled by the OPA and by its programs.  Secondly, this is going to be addressed more fully in the IPSP.  And, thirdly, it would be inappropriate now for another entity to step forward even if it is not prohibited from doing so.  It would be impractical and ill-advised to step in at this time and try to put in some other programs on top of, in addition to, OPA-funded programs.

MS. CHAPLIN:  Inappropriate in the sense that it is prior to the conclusion of the IPSP; is that it?

MR. ENGELBERG:  Prior to the conclusion.  As well, the fact that the programs might not fit together.  Thirdly, that the OPA programs themselves, the ones that are funded by the OPA are being presented to the public through the transmitter and Hydro One believes that no additional layer should be put in of separate programs from the transmitter itself.

MS. CHAPLIN:  Thank you.  Do you have any questions?

MR. VLAHOS:  Yes, Mr. Engelberg, just an observation and I want you to comment on this.  I have looked at the –- what has been submitted in terms of the two programs being offered, and I must tell you that it didn’t jump at me that those were not funded by Hydro One.  I am not suggesting that they are; you made a statement that they are not, but wouldn't it be fair for someone like Mr. Alexander to conclude that Hydro One is involved in those specific programs outside the OPA?  I have not seen any mention of the OPA other than just one place where, and I am looking at tab 6 of the motion record filed by Mr. Alexander.  Under tab 6B, on the second page, under “Electricity Retrofit Incentive Program.”   Do you see that, sir?

MR. ENGELBERG:  What page of the motion record?

MR. VLAHOS:  Page 23.

MR. ENGELBERG:  23, yes.

MR. VLAHOS:  The very last paragraph.

MR. ENGELBERG:  Yes, I see that.

MR. VLAHOS:  That is the only reference that I have noted in all the pages that have been filed that refers to the Ontario Power Authority, and it does not -- it is not more specific than what it says.  And that is only for the retrofit incentive program.  There is absolutely no mention about the OPA role in a double-return program.


So I just want to state that observation, that there may be reasonable for someone to conclude that Ontario Hydro is involved with some CDM programs on its own.

Mr. Cowan probably had picked up something else there.  He is welcome to point that out.

MR. ENGELBERG:  Mr. Cowan is pointing out a note at the bottom of page 29 of the motion record, where the OPA is mentioned as well in the electricity retrofit incentive program.  But I think my response --

MR. VLAHOS:  Right, it is only for that program --

MR. ENGELBERG:  That is correct.

MR. VLAHOS: -- but in terms of the double-return, it is absolutely silent.


MR. ENGELBERG:  That’s correct, and I don’t think there’s any issue on that, but what I would point out, and I don’t believe my friend from Pollution Probe would disagree:  Nobody is under the misapprehension that these are transmitter programs.  Everyone is aware that these are OPA programs.  Pollution Probe is aware that these are OPA programs, and was never under the impression that they were programs that were funded by the transmitter.


MR. VLAHOS:  Sorry, but it was under that impression.


MR. ENGELBER:  I don’t believe so.

MR. VLAHOS:   Well, that’s what I read from the motion record.  Mr. Alexander, can you help me with that?

MR. ALEXANDER:  Pollution Probe was under the impression that these were programs run by Hydro One for transmission-connected companies.  As to who funded them, the double-return program wasn’t entirely clear to us as to who funded that, based on the materials we saw, and there is mention, obviously, as has been noted in the ERIP, about the OPA partnering, but as you’ve noted, Mr. Vlahos, it just says “partnering,” it’s not very clear about how it all worked.


MR. VLAHOS:   Right.  So Pollution Probe was not sure about who funded the double-return program, but Pollution Probe was aware that the incentive program was funded by the OPA?

MR. ALEXANDER:  At the time we submitted our motion record, I’m not so sure that we’d say that we were aware that they funded the program.  I think we were aware that it would have been based on the materials that are here, in terms of the website materials.   That’s what we found and based our reliance on.  So whatever is here is what would have been in Pollution Probe’s knowledge at the time that we submitted the motion record.


MR. VLAHOS:   But now you’re satisfied that both programs are funded by the OPA?  There’s no dispute there; you accept that as a fact?


MR. ALEXANDER:  If that is the evidence from Hydro One, which we only found out afterwards.  But again, it’s our impression that these are run by Hydro One, even though they may be funded by OPA.


MR. VLAHOS:  So can I just follow that up, then.  Once Hydro One clarified that both programs are funded by the OPA, then -- there were two grounds for your motion.  That was the factual one, and the other one was the argument that it should be on the Board’s agenda, on the Board’s issues list because it’s an important matter, and you’ve spoken to this.  That’s the second leg to your motion.   That second leg, how does that differ from what Pollution Probe’s argument would have been back early in the fall where the Board made a decision on December 1st?


MR. ALEXANDER:  I think the important part here is the issue of whether or not the programs are only distribution-based, and that’s the issue that was mentioned in the Board decision, is that CDM decisions are distribution-based.   The inference when you read that and when you see that is that there is not a program for transmission-connected companies.  That’s the basis here.


MR. VLAHOS:  Okay, thank you.

MR. ENGELBERG:  I would like to add something to that regarding the timing of the knowledge.  If we turn in the motion record to tab 4, there are three pages there of the motion record numbered 11, 12 and 13, and these are the materials that were before the Board when it rendered its decision on December 1st.

If we turn to page 12 at tab 4, this is in a letter, a submission to the Board, dated November 25th.  Turn to page 12 in the bottom paragraph:
"Hydro One's submission does not request any funding for CDM programs directed at this market.  Hydro One feels direct customers have and will continue to invest in energy efficiency improvements as part of their ongoing business plans to remain competitive.  These companies also have access to funding of CDM initiatives directly from the OPA."

It goes on to say there is no need for ratepayers to fund additional initiatives.  I would submit that that makes it clear that Hydro One does not have any and does not seek any funding for CDM programs for transmission customers and does not have any.

MS. CHAPLIN:  Mr. Quesnelle has a question.

MR. QUESNELLE:  Mr. Engelberg, I wonder if you could more fully explain the statement on page 29 of the motion record, Pollution Probe's motion record.  This goes to the lift of the web pages.  It is the bolded statement at the bottom starting with:
"Although the OPA guidelines state that the ERIP deadlines are based on a three-year commitment, the contract between Hydro One Networks and the OPA for delivery of the program is reviewed on a yearly basis."

It goes on to say:
"Hydro One Networks therefore recommends that customers apply for incentives based on the following deadlines as funding is limited and the program may not be offered."

I am trying to understand more what -- the relationship between Hydro One and OPA that would cause Hydro one to comment on the funding being limited.  Is that based on an awareness of what OPA's funding levels would be, or is there an allowance for these programs that may be picked up that Hydro One is aware of?  I'm just confused by that statement.

MR. ENGELBERG:  My understanding, subject to any correction that Mr. Cowan may wish to offer, is that these are OPA programs.  They have limited funding.  They have rules.  Hydro One simply presents them to the public, and, when Hydro One is aware that funding is limited and that the program may change during the three-year term of its offering, Hydro One is obliged, by the OPA and by its own due diligence, to be honest about that with the customers and make it clear to them that when they come into the program, when they take advantage of it and the amount they may get from the program are all subject to OPA limitations that Hydro One can do nothing about.

Mr. Cowan informs me, and I will add to that, that Hydro One does have the right at times to request the OPA to consider funding additional amounts for a certain program.

MR. QUESNELLE:  And the yearly contract that is referenced in the document between Hydro One and OPA, would this be the understanding you spoke of earlier and it's reviewed on an annual basis?  I am wondering on what -- what's the criteria for a reconsideration of renewal or extending the offering and being that public face?

MR. ENGELBERG:  My understanding is that is something that is inserted in the contract by the OPA, based on OPA funding amounts.  Hydro One has little or no opportunity to tell the OPA that it should grant additional funding.

MR. QUESNELLE:  Sorry, maybe I misspoke.  I am referring to the statement "the contract between Hydro One Networks and OPA".

I take it that contract is reviewed on a yearly basis?

MR. ENGELBERG:  That is correct.

MR. QUESNELLE:  Okay.  So that -- I am wondering what Hydro One would consider in entering into another contract for the next year.

MR. ENGELBERG:  That would depend on specific customer interest and customer demand for such programs that Hydro One would communicate to the OPA.  You see, my understanding is the OPA does not have a staff to present the face of its programs to the public.  The OPA relies on the transmitter to do that.

Programs are entirely OPA-funded, but, as has been mentioned previously, the Hydro One customer representatives speak to the transmission direct-customer community about these and communicate that information to the OPA.

Now, the fact that the contract is on a yearly basis may even mean -- and we would have to ask the OPA this -- maybe at some time in the future, even the near future, the OPA will decide to administer these programs itself and will not want to deliver them anymore through transmitters.  That is a possibility.

MR. QUESNELLE:  Can I take from that that this is a program or the delivery of this service, being the face -- the interface to the customers and access to the funding is a discretionary of Hydro One's, reviewed on an annual basis, and does require some revenue to fund from an OM&A budget the personnel performing that service?

MR. ENGELBERG:  Mr. Cowan, would you like to answer that?  I believe he stated previously that there is -- it part of the OM&A.

MR. COWAN:  It is one of their duties, of the customer representatives to, among many things, work with the customer to make sure they have the most efficient operation and to minimize obviously their electricity bills going forward.  And, in doing so, they will obviously make mention of the programs that are available through funding from the OPA, such as the two programs we have under discussion today.

MR. QUESNELLE:  Is it your understanding that if that service was not provided, the funding may not find its proper home that it was intended to -- that it was designed for?  That this is a necessary mechanism to reach the objectives of the OPA's funding program?

MR. ENGELBERG:  I don't think we would go that far, Mr. Quesnelle.  I think what I would say is the OPA would be receiving more telephone calls and more correspondence about the details of the programs, and they might have to do more direct communication with the customers and they prefer to leave that to the transmitter that already has a representative out there in the community and doesn't have to hire one that goes specially to the customer for that purpose. 

But the programs would no doubt continue.

MR. COWAN:  We also have to remember these customers are very sophisticated customers.  They are also well-represented by such agencies as AMPCO, and that, that appear in these proceedings.  So there is pretty good knowledge out there about the programs.  AMPCO participates in all the proceedings so...

MR. QUESNELLE:  Thank you.  That is all I have.

MS. CHAPLIN:  Do you have anything else for Mr. Engelberg?

MR. VLAHOS:  No, I don't.

MS. CHAPLIN:  Thank you, Mr. Engelberg. 

MR. ENGELBERG:  Thank you.


MS. CHAPLIN:  Mr. Stephenson?
Submissions by Mr. Stephenson:

MR. STEPHENSON:  If I could, Madam Chair, just briefly, I want to adopt Mr. Engelberg's submissions, particularly with respect to whether or not the test, essentially, for a review of the prior decision has actually been met.  In my submission, it hasn't been for the reasons given by Mr. Engelberg. 

But I think the point that I just wanted to emphasize is it is one thing for Pollution Probe to say that the government has a policy of increasing CDM.  It is another thing entirely for the Board to conclude that -- to change its decision that it's not going to review customer-funded CDM for transmission customers in this hearing.  The Board has already made that determination and the question that the Board has to decide now is:  Is there some reason why the Board should change its mind?


The mere fact that there is a government policy in favour of more CDM doesn't mean that the Board's decision was wrong or there is a basis to change its mind about it.  There is lots of -- and I think there may be embedded in the Pollution Probe's submissions here, there is some notion that customer-funded CDM delivered by the utility is what CDM is all about.  And, of course, it is not.


I think we all know intuitively that CDM can be delivered through any number of different mechanisms, whether it is through the OPA -- could have the Minister of Energy deal with it.


The issue isn't whether CDM goes on, the issue is whether -- who's paying for it.  And that is, is it appropriate that it goes into the revenue requirement of the distributor?


It seems to me that is an important threshold question.  The Board has actually answered it already in the sense that it is not going to look at it in this case.  You may recollect that that was a very live question on the distributor's side at a point in time.  There was a period of time where distributors did not do CDM in this province through a customer-funded program, and the Board concluded at a point in time that it was appropriate for LDCs to deliver that program and that it be funded through the revenue requirement of the LDCs.


I point this out, and it is my recollection -- I could be wrong about this, I don't believe I am, however -- that that determination by the Board was not made in the context of a particular rates case by a particular LDC.  It wasn't done on an individual -- it wasn't Hydro One or Toronto Hydro coming in on a rates case where the Board made that determination.  It made that determination as a matter of policy on a generic basis and subsequent to that, the LDCs came in pursuant to the Board's direction and started to apply.  Because, of course, embedded in -- once you make the determination that the utility is going to deliver CDM on a customer-funded basis, there is a whole bunch of issues that go -- that are embedded in that determination which are going to be specific to a particular LDC:  Should there be a shared savings mechanism?  Should there be a lost revenue adjustment mechanism?  You know, what's the budget going to be?  What's the avoided cost?  What's the total resource cost that is applicable to doing this?  And the Board is familiar with all that stuff in the context, among other things, of gas utilities.  You have seen that a lot.  But it is not a simple question.

But that is a secondary question.  That is, if you are going to have customers funding CDM, that is, how do you do it?  What is the appropriate way?  But there is a threshold question before you get to that question, which is:  Is it appropriate in the context of transmission customers that you have customer-funded CDM delivered as part of the revenue requirement of the transmitter?  It seems to me that is a threshold question, and it has been answered by the Board.  That was what the decision on December 1st was.  And the question is:  Is there something presented to you since that time, in accordance with the Board's rules in terms of the criteria it examines for reviewing one of its own decisions, that would make you change that decision?

Pointing to these two OPA-funded programs, of course, doesn't answer that question at all, doesn't address that question at all because this isn't about Hydro One delivering CDM programs, that’s not what the issue is that you are being asked to consider in this case.  The issue is Hydro One delivering customer-funded CDM programs, which is a whole different question than Hydro One being a contractual delivery agent for the OPA.  And there has been no evidence provided to you that somehow there has been a mistake of fact or a misapprehension or whatever, as Mr. Engelberg has pointed out.


There are no changed circumstances.  There are no facts that are different.  The Board has, seems to me, has considered this issue and has answered it and there is no basis provided for it to reconsider that decision.


Those are my submissions.  Thank you.


MS. CHAPLIN:  Thank you, Mr. Stephenson.


Mr. Millar, do you have any submissions from Board Staff?


MR. MILLAR:  I don't think I have anything to add, Madam Chair.  If the panel has any questions about rule 42 or rule 44 or the test thereunder, I am happy to attempt to answer them but if you don't have any questions I don't have anything to add.


MS. CHAPLIN:  We don't, thank you very much.

Mr. Alexander, do you have any submissions in reply?


MR. ALEXANDER:  Yes I do, Madam Chair.

Further submissions by Mr. Alexander:


MR. ALEXANDER:  To start, my friends have taken you to rule 10 regarding the excerpt from the rules regarding review and motions and materials like that.  Let's start with rule 44.01(a):

Every Notice of Motion which is a motion for review shall set out the grounds for the motion that raise a question as to the correctness of the order or the decision, which grounds may include...”


This list is not an exhaustive list.  The point is that we need to set out the grounds in the notice of motion, which we have, which we thought we had rather extensively and you have also heard stuff, materials in my oral submissions.


We do submit that there are errors in fact, particularly the misapprehension issue we have raised as well as the other issues we have raised, that raise questions about the correctness of the order or decision.

That is the key test:  Is there a question to the correctness of the order or decision based on what you have heard?


The other thing I would like to take the Board to is the fact that the Board has fairly large and strong powers about reviewing its decisions under rule 43.

43.01 says:

“The Board may at any time indicate its intention to review all or part of any order or decision and may confirm or vary, suspend or cancel the order or decision by serving a letter on all parties to the proceeding...”

which I submit has been fulfilled by Procedural Order No. 3 that was issued by this Board on that basis.


This motion for review is also different than other motions for review and how we got here.  My friend for Hydro One talked about the fact that a decision has been made.  But unlike other issues decisions that are often made where there is a contested issue, it did not involve an oral hearing before the Board.  The Board decided to deal with this in writing.  So the only submissions that the Board had before it were the two letters that were at tabs 3 and 4 from Pollution Probe and Hydro One.  They did not have the benefit of oral submissions, they did not have the benefit of the web pages included in this material, and they did not have the benefit of the materials that Pollution Probe has put before you today.


If I take you to Hydro One's letter at page 12, sorry, page –- at the bottom of page 12 and page 13 that Mr. Engelberg took you to.  This goes to what the Board was under the apprehension of, and what the Board may have thought when it made its comment that is CDM continues to be distribution-based, is and continues to be distribution-based.  The key one is on page 13:

“These companies also have access to funding of CDM initiatives directly from the OPA.”

The key here is that there is no mention of the delivery of who provides those programs and the questions from the Board have gone to that point.


My friend Mr. Engelberg also concedes that the OPA is not the exclusive provider of CDM.  And it is -- so there are questions in terms of looking at this.


Comments have also been made by my friends with respect to the IPSP, and looking at after the IPSP is completed and looking at the future.

Well, let's look at the timelines with a little bit of reality.  Just from the cover of the motion record, this is an application for rates in 2009 and 2010.  These are for this year's rates.  The IPSP proceeding, as the Board is well aware, is adjourned.  We will not be receiving new filings from the OPA until March 2008 (sic), and where we proceed from after that is complete speculation at this time.

Examining the issue of CDM for transmission-connected customers in these proceedings for these two years is appropriate given all of that context.  And, again, the OPA does not have exclusive purview over CDM, which the Board has consistently done.  The Board has been concerned about duplicate funding, but that it has also been clear that the OPA is not the only source of funding.

Hydro One's submission also indicates that they are not requesting funding.  Well, to be frank, the fact that Hydro One is not doing something does not mean that we should not at least be examining it.

Pollution Probe's position is that they should be doing a lot more; but, at the very least, that means that we get to ask the questions about CDM and what Hydro One is doing, and should there be more done and what are the appropriate things that should be done in that context.


The key question, and Pollution Probe's position, as the Board is aware, is that all economical CDM should be done.  So we need to at least look at it and take it to the hearing.

The other issue is in terms of just generally with respect to CDM and where this should be done.  The reality is this is the right place to be asking this question.  The Board's statutory objectives under section 1(1), which is at tab 9, is that the Board is to promote economic efficiency and cost effectiveness and the generation, transmission, sale, and demand management of electricity.  

And Hydro One is the largest utility in Ontario.  It is owned by the government.  The government is its shareholder, and there are serious questions as to whether they're in line with government policy and should we be doing more conservation, particularly since they're the owner.


As well, because they are the largest utility in this context and because there is so much electricity at play, 7 to 9 percent of Ontario peak, this is the right place to be looking at it.  The Board is familiar with CDM.  CDM is not something that is new or foreign to the Board.  The Board has years of expertise on dealing with it.  So this is the right place and this is the right time to be asking these questions and least examining it as part of the proceeding.

Subject to any questions, those are my submissions.

MS. CHAPLIN:  The Board has no further questions, Mr. Alexander.  We will take our break now and return in 30 minutes.

--- Recess taken at 10:37 a.m.


--- On resuming at 11:08 a.m.

MS. CHAPLIN:  Thank you.  The Board is now ready to provide its decision on this morning's motion.

DECISION:

MS. CHAPLIN:  Pollution Probe has raised two primary grounds in its motion to review the Board's issues decision.  The first is the factual basis of the Board's decision, and the second being the overall correctness of the Board's decision.

Parties have referred to rule 44.01 of the Board's Rules of Practice and Procedure and the Board notes that rule 44.01 and the grounds contained therein are not exhaustive, but the Board does always consider them.  The Board finds that none of those tests listed in rule 44.01 have been met in this motion.  In particular, the programs on Hydro One's website are OPA programs and are OPA-funded, and therefore, there has been no error in the facts of the Board's original decision.

More generally, Pollution Probe has not raised any issues today that were not previously raised and considered in the issues decision.

While none of the tests in rule 44.01 have been met, the Board does consider it appropriate to in turn consider whether its decision is correct in light of the importance of CDM.  Nothing we have heard today has persuaded us that the decision was incorrect.


We accept that OPA is not the only funding source for CDM.  With respect, however, to CDM for transmission-connected customers, it is our view that this issue is best addressed in the IPSP proceeding where the examination will be comprehensive in that it will include transmission and generation planning. To do otherwise, in other words, to hear the CDM issue in the Hydro One proceeding, risks duplication and an incomplete examination of the issue.

The Board hereby denies Pollution Probe's motion.

Are there any questions?  No.  Okay.  I think that completes the proceeding for this morning.  Thank you very much for all who attended.

We are adjourned.


--- Whereupon the hearing concluded at 11:11 a.m.
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