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IN THE MATTER OF the Ontario Energy Board
Act, 1998, S.O. 1998, c.0.15, Sch. B;

AND IN THE MATTER OF a proceedinginitiated
by the Board on itsown motion to deal with common
issuesrelating to Account 1562 - Deferred PILs.

SUBMISSIONS
OF THE

SCHOOL ENERGY COALITION

. On November 28, 2008 the Board published a Notice that it intends to deal with certain

common issues relating to PlL s variance accounts for the period 2001 through 2005 through a
combined proceeding. As abasis for the proceeding, the Board on August 20, 2008, in the
predecessor to this proceeding (EB-2007-0820) published a Staff Discussion Paper entitled
“Account 1562 — Deferred Paymentsin Lieu of Taxes’ (the “ Staff Paper”). The Staff Paper
provides extensive background information, aswell asidentification of anumber of issues of

principle that Board Staff feel should be addressed by the Board in this proceeding.

. Pursuant to Procedural Order No. 1, interested parties are invited to make preliminary written
submissions with respect to the Staff Paper, the issuesidentified therein, and any other issues
that may arise. The Board has announced a Technical Conference commencing January 20,
2009 to consider the issues and hear evidence from parties.

. These are the preliminary submissions of the School Energy Codlition.

. We note that the issues raised in this proceeding are unusually complex, and the amount of
background material is extensive. It is aso apparent that the severa years of history have
created a number of unique concerns that make this unlike most Board proceedings. The
submissions now submitted by SEC should be considered to be preliminary comments, not
formal positions. While we have reviewed much of the background information, thereis still
more to analyze, and we anticipate that agreat deal of useful input will arise next week in the
Technical Conference. Infact, we have already had an opportunity to see the submissions of
Toronto Hydro (“THESL"), filed today, and those submissions have raised concepts and
perspectives that we had not previously considered. Further, as noted below some of the
information that should be reviewed is not currently available to us.
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While the Board has not announced the next steps in this process after the Technical
Conference, we hope and anticipate that there will be a further opportunity to provide
submissions once the record is more complete.

The submissions below start with some procedural issues that we believe the Board should
resolve. Following that, we have provided comments on the issuesraised in the Staff Paper,
using the ordering therein. We have aso briefly raised in the last section issues that Board
Staff consider settled, but do not appear to us to be so, or that Board Staff have not raised at
al.

Procedural M atters
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SIMPIL Models. Pursuant to PO #1, the three sample utilities — EnWin, Halton Hills, and
Barrie — havefiled anumber of reference documents, including their SIMPIL filingsfor each
of the five years being reviewed. The Board has, of course, live versions of those
spreadsheets, but what has been filed in this proceeding, and thus available to the intervenors,
isonly .pdf versions. For the intervenorsto fully understand the issues, it is necessary to be
able to see the same evidence that the Board sees, particularly since the complexity of the
issues means that the process of modelling impacts of various policy choiceswill be critical
to that understanding.

We therefore request that the Board publish the live versions of those filings on the
Webdrawer prior to the Technical Conference, to allow all parties to see and consider the
same evidence.

Selection of Sample Utilities. The Staff Paper identifiesanumber of specific issues, and we
must assume that the selection of EnwWin, Halton Hills and Barrie for this proceeding was
made with the intent of illustrating those issues. Assuming that isthe case, we believe that it
would be of assistanceto all partiesif Board Staff were to identify which of theissuesinthe
Staff Paper are raised in each of the sample cases.

Conversaly, if there are issues raised in the Staff Paper that are not illustrated by the three
sample utilities, we believe it would be of value to add filings from other utilities so that we
can see each of theissues arising in practice.

Changesto the SIMPIL Model. Asacollateral issue, itisour understanding that a number
of LDCs made changesto the SIMPIL modd when they filed it during the period in question. If
that isin fact the case, it would be useful for Board Staff to provide adetailed list of those
LDCs, and the changes that they made.

Sample Utilities—Decisionsand Orders. One of thethingsthat would be useful for each of
the sample utilitiesis copies of any Decisions or Orders of the Board dealing with their PILs
situation. There have been a number of opportunities over the period 2001 through 2006 for
LDCsto seek Board orderswith respect to PILs, often by way of exception. Understanding the
evidence filed by the sample utilities would be greatly assisted by knowing what the Board
has said in the past about their PILs Situation.



13. 2006 EDR PILs Model. Board Staff lists this model [Staff Paper, Appendix C. page V] as
one of the relevant pieces of evidence in this proceeding, and we agree. However, Board
Staff aso refers to it as confidential and proprietary, and implies that parties in this
proceeding are therefore not allowed to seeit. All distributorshave, of course, seenit, ashas
the Board, meaning that the only parties that would not be able to see it are the ratepayer
groups that are footing the bill.

14. We assume that thisisnot theintent. The Board is, of course, sensitiveto itslegal obligation
to ensurethat evidenceinrate-related proceedingsisavailableto all parties, and wetherefore
ask that a copy of the 2006 model be provided to intervenors such as SEC on request. We
hereby request a copy. If the Board hasfound it to be a confidential document in accordance
with its procedure relating to confidential filings, then of course we would expect to have to
sign the Board' s undertaking to that effect. (We would assume, aswell, that all distributors
that have received a copy would be under the same obligation.)

I ssues | dentified in the Staff Paper

15. Datefor thelnitial Entries. Onthebasisof theinformation set forth in the Staff Report, itis
difficult to reach a conclusion on whether the pro-rating concept is appropriate. If thereare
examples of specific utilities that can be used, that would assist in understanding this issue.

16. In our view, there are at least two collateral questionsthat have to be addressed to deal with
thisissue.

17. First, in some or al of the cases in which new rates were implemented later than March 1,
2002, thiswas avoluntary decision on the part of the utility and/or its municipal shareholder.
If that isin fact true, isit reasonable to assume that this delay was conditional on retroactive
recovery by the utility of some of the delayed increase? Itislikely that isnot the case, and that
if prorating isimplemented, the result will be that some of the public benefit initially intended
will effectively be clawed back. It isapolicy issue whether the Board should implement such
achange.

18. Second, if there is achange in the implementation date of new rates, there should at the same
time be amaterial change in the PILs obligation, since income will be lower than otherwise
expected for the 2002 year. It would be useful for partiesto have an analysisfrom Board Staff
of the impact of this income differential on PILs for the period, and whether it affects the
prorating idea proposed.

19. PILS Amount for the Fourth Quarter 2001. The collection of fifteen months of PILseach

year in 2003 and 2004 is a clear example of aknown overcollection from ratepayers. Prima
facie, it should be refunded.

20. THESL, in their submissions, suggest that balancing thisisthe fact that in the same period the
LDCs were under a rate freeze, so they needed every dollar they could get. This s,
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fundamentally, afairness argument. The rules were unfair to the LDCs, and any subsequent
relief must therefore always be fair.

With respect, that argument isnot valid. Whatever one thinks of the government’ sdecision to
freeze rates, that iswhat happened, and one of the implications of that was that many utilities
were forced to tighten their belts. Thiswas an inevitable result of the government decision,
and the government must be taken to have knownthat. 1t isnot within the Board’ sjurisdiction
to undo the government policy by alowing the LDCs some “extramoney” because they were
being hard done by.

That having been said, thisisaproceeding about PILs over afour year period, and the excess
collections as a result of the Q4 2001 amount isonly part of that question. In the subsequent
years, the PILs collected were frozen at that amount. Just as it is known that the amount
embedded in rates was calculated on a false premise (15 months vs. 12), so it is known that
there was another false premise (revenues and income would not change). Itisthereforealive
issue asto whether, if the Q4 2001 “problem” isto be fixed, some form of true-up — positive
or negative — for the years 2003 to 2005 should be implemented aswell. Thiswould affect
LDCsin different ways, but it could be more fair than the essentially random alternative of
overcollection from one source, but undercollection (or overcollection, in some cases) from
another source.

Regulatory Assets and Liabilities— Incomplete Cycle. The Board hasbeen very clear that
regulatory assets should be treated as tax-neutral events for regulatory purposes. Whether
regulatory assets were deducted for tax purposes as the expenses were incurred, or were
treated as deferred expenses and deducted later, the same result should arise. The Board's
approach assumed that they were deducted as spent, and the SIMPIL model calculated PILs
accordingly. We believe that the resolution of thisissue should be consistent with those past
Board decisions.

It would appear to us that the comments of THESL on this point are correct. The optimum
solution isto have everyone calculate their Account 1562 as if they had deducted regulatory
asset expenses asincurred. Thereisno “incomplete cycle” if that isthe case. Therewill be
some utilities that did not do that, and so will have excess deductions available in the future,
but those deductions should a so not be counted for ratemaking purposes. Those utilitieswill
lose the time value of their tax savings, but will otherwise be whole.

Over and Under Collection. The SIMPIL model was based on aparticular view of thelevel
at which true-up would occur. Aswe have noted below, the question of whether there should
be true-up that shiftsvolumerisk should, in our view, be aliveissue considered by this Board.

Asidefrom that more fundamental question, it would appear that the submissionsof THESL. on
this point are correct. Every distributor’ s Account 1562 should be calculated on the basis of
the origina intent, not variousinterpretations that are inconsistent with that intent. Once that
baseline is established, and consistent for all LDCs, there is till an issue as we have
submitted about whether theimplicit shiftin volumerisk isappropriate. Asidefromtha, there
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would appear to us to be little justification for alowing different interpretations of the
regulatory model to co-exist.

Stub Period Amounts. We have considerable difficulty with the notion that the stub period
should be treated as a variance from annual PILs calculations. Thismay be because we are
operating under a different conceptual basis than Board Staff or other parties.

It has been our understanding that the revenue requirement for LDCsis set on a calendar year
basis, and rates are established accordingly. Those rates are then collected over the twelve
month period commencing May 1%, but they are essentially calendar year rates. Thereisan
offset of the collection period only.

This would mean, to us, that PILs must aso be calculated on a calendar year basis, but
recovered from ratepayers on a rate year basis. PILs, in this context, are just another
component of revenue regquirement.

Theimplication of thisisthat there can never be astub period. All calculationstake place on
acalendar year basis, and the timing of collection in ratesis a completely separate issue.

Thealternative, of course, isthat the Board treats the rate year asadelay period, and accepts
that for thefirst four months of every year, thereisan undercollection —not just of PILs, but of
OM&A, depreciation, ROE, and everything else—which at some point needsto be resolved.
If that isin fact the paradigm, then the Board has a much bigger problem, because at some
point that under collection must be caught up, and PILsisonly a portion of it.

I mpact of Ministry of Finance Audits. Wewould understand the relevance of MoF auditsif
the principle were that 2001-2005 PILsaretrued-up to actuas. Thatisnot theprinciple. The
Board has determined that PILs are not trued-up to actual PILs paid, despite thefact that would
benefit the ratepayers.

This, then, raises the question of how MoF audits could have an impact on the Account 1562
clearances. MoF adjustments would not appear to be, primafacie, relevant to the amounts
that should be recoverable from ratepayers. It would be useful if Board Staff or LDCswould
provide exampleswhere there is an argument within the current paradigm that achange dueto
an MoF audit is relevant to ratepayer recovery. Inthisregard, the starting point might be a
fuller understanding of how initial tax assessments are relevant to Account 1562. Once that
information is available, that would inform al parties as to the various potential waysin
which re-assessments could be relevant as well.

The Staff Paper also implicitly raisesacollateral question, and that iswhether assessments of
the opening period and assessments of subsequent periods should be treated differently. We
are not clear why that would be the case, but given the explicit reference in the Staff Paper to
audits of the opening period, it would be useful if Board Staff provided their analysis of how,
if at al, opening period vs. subsequent period audits should be treated differently. With that
analysis we would then have a clearer picture of the question being asked on this point in the
Staff Paper.
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Interest True-up. As a matter of general principle, in our view interest on deferral and
variance accounts should be calculated based on correct balances from time to time. If
balances are incorrect, then they should be adjusted as if correct in the first place, and the
interest should be calculated as if they wereright all aong.

This can be put more simply. If autility puts an expensein adeferral account, and it islater
determined that alower amount is actually recoverable from ratepayers, then the interest that
the ratepayers should pay isa so calculated on the basis of thelower amount. Thefact that the
account had a higher amount in the past isirrelevant to the amount of interest recoverable. The
same thing must therefore be true in the other direction. If the amountsin the deferral account
are too low, and must be adjusted upwards, then the interest on those amounts must be
calculated asif the adjusted higher amounts had accrued at the previoustimes. I1f an LDC said
itsratepayersowed it $1 million on January 1, 2006, but the Board determinesthat the amount
owing at that time was $2 million, then the interest from January 1, 2006 should be calcul ated
on the basis of $2 million owing, not $1 million owing. Anything else would be unfair.

Board Staff has also asked a second question, i.e. whether i nterest recovery should be given
some kind of special treatment. If the essence of the question is about mitigation, then of

course the analysis must have dollar amountsin order to get agood read onthe problem. If the
guestion is one of principle, i.e. whether interest should be treated differently from other
recoveries, then our initial reaction isthat there does not appear to be any reason for that. We
would want more analysis of that concept before considering it.

I mpact of MAADs. Many aspects of ratemaking since 2000 are complicated by the many
MAADstransactionsthat have taken place, and the Staff Paper correctly pointsout that PILsis
another of thoseimpacts. When utilitiesmerge or are acquired, there are many tax impactsthat
could potentially arise, including at the very least:

a. Incorrect tracking of PILs obligations when Accounts (including 1562) are merged,;

b. Reduction in actual PILs obligations on sale as a result of past PILs attributes
including loss carryforwards, deferred tax assets and liabilities, and others;

c. Sheltering of thetax cost of sale due to sale structuring;

d. Anomaies—including both tax costs and benefits- resulting from the combination of
CCA poals;

e. Burying of ECE and/or FMV bump in combined tax attributes to allow indirect flow
through of these amounts to ratepayers,;

f. Changesin whether particular expenses are excluded for regulatory tax calculation
purposes based on affiliate relationships;

g. Other potential impacts too numerous to mention.
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The ssimple answer to this question is that it is not feasible to determine how in principle
MAADs transactions impact on Account 1562 or PILs generally without looking at specific
situations. MAADSs transactions are actively structured to optimize tax impacts, and those
structures are never 100% identical. Itisonly by looking at individual transactions that the
Board can determine what is the appropriate Account 1562 resolution.

40. In light of that, it is our view that the Board in this proceeding should establish two clear

principles relating to PILs carryover in MAADSs situations:

a. Each MAADs situation must be dealt with on its own merits, in light of its particular
fact situation and tax circumstances.

b. Account 1562 and other PILs carryover treatment should be consistent with the
principle that the ratepayers should be no worse off under the MAADs transaction as
they would have been without it.

Additional |ssues
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Volume Risk. The Staff Paper, at page Il of Appendix A, makes the assumption that the
difference between the amount of PILs in the revenue requirement, and the amount of PILs
actually collected from customers, should be trued-up. Thiswould imply that, at least with
respect to PILs, therisk of variationsin throughput has been shifted to the ratepayers. Whileit
isnot unreasonableto suggest thispossibility (i.e. it isnot apriori incorrect), itisasubstantia
change in the basic regulatory concept under which the Board operates, and therefore we
would expect that it would be addressed head-on in this proceeding.

True-Up List. The Staff Paper, at pages Il and IV of the same Appendix, makes the
assumption that the list of itemsthat should be trued-up, and of those which should be subject
to amateriality threshold, isbased on a consensus of stakeholders. We do not believe that this
isthe case. The processleading up to the original handling of PILswas not characterized by
extensive ratepayer involvement, and it could be said that thisisthefirst real opportunity that
ratepayers have had tolook at issues such asthisfor the period in question. Whilemany of the
amounts being trued-up are quite obvious, that is not true of al of them, nor is the split

between the pure flow-through true-ups, and those that are more like aZ factor, i.e. tested by
materiaity. We are still reviewing the Board’ s formal decisions and other communications
relating to these matters, but pending that analysis we believe that these matters remain open
iSsues.

SREDs. Whileit may bein the past materials, it is not clear to us how claimsfor Scientific
Research and Experimental Development tax credits are reflected in the Account 1562
amounts. From the filings of the sample utilities, it is clear that for at least some LDCs
material credits have been enjoyed through the use of hismechanism. What isnot clear to us
iswhether those credits are retained by the shareholders, or flow through to the ratepayers. It
would be of assistanceif Board Staff would provide asummary of how SRED tax creditsflow
through to rates and/or Account 1562 under the 2001-2005 PIL s approach.
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Effective Tax Rates. At page IV of Appendix A, the Staff Paper assumes that the use of
“effective tax rates’ is appropriate for true-ups. The term “ effective tax rates’ istax jargon
meaning the percentage that final tax is of income, whatever the published rates may be. If thet
is how the term is used here, this principleis not obviousto us. (If thetermisbeing used to
mean “blended actual rates’, asin the January 2002 SIMPIL Notes, then this concern does not
arise in the same way.) It is often — perhaps usually — true that if you change the amount or
timing of deductions or revenues, you will changethe effectivetax rate. We believethat, once
we have an opportunity to review the live SIMPIL models for the sample utilities, it will
become clear whether applying the effective tax rate, or recal culating the tax payable with the
true-up in place, is the more correct approach.

Stand-Alone Principle. The Staff Paper, at pages IV and V of Appendix A, assumes the
appropriateness of the stand-alone principle, but also the appropriateness of certain exceptions
toit. TheBoard will be awarethat, in the 2006 EDR proceeding, SEC took the position that
the stand-al one principle was not appropriate for PILs, because it provides collateral benefits
to shareholders and affiliates at the expense of the ratepayers.

But, SEC lost on that issue. In our view, now if the stand-alone principleisto apply, asthe
Baord has determined, it should apply fully, which would imply that distributors should
calculate taxes as if they have no dfiliates at all. If that is the case, then business limits,
deductions, and the like would not be shared within a corporate group. On the other side, if
the distribution operations have to share certain tax benefits (like the business limit) withther
affiliates, then they should also be entitled to share tax benefitsthat their affiliates get from the
distribution operations as a result of that relationship.

Financial Distress Situations. On September 17, 2001, the Board by letter invited LDCs
who felt that the new obligation to pay PILswould create financial distressto file immediate
rate adjustment applications, and set out the rulesfor doing so. We are not aware of how many
utilities took up this offer, and of course there is the obvious question of how autility that is
sufficiently profitable to pay atax based on income could bein financial distress. However,
a the very least it would be useful to us and perhaps to other parties if Board Staff could
identify which utilities applied, and whet the impact of this application and any subsequent
decision would be on the Account 1562 balances for those LDCs.

Previous Collection of Account 1562. The RRR SIMPIL Model Guide for 2005, at page 9,
suggests that some LDCs were given orders for recovery of Account 1562 amounts as part of
the regulatory assets proceedings. While SEC were not aware of this, if that wasthe case the
impacts of that will be afurther issue that should be addressed in this proceeding.

Cost Allocation and I nter-Class/I ntra-Class Subsidies. The Staff Paper doesnot identify as
anissuetheallocation of PILsrecovery as between ratepayers. Thisisparticularly important
since the 2004 and 2005 amounts wereapparently recovered solely in volumetric rates, which
would be a disadvantage to customers at the high volume end of their respective rate class,
such as some schooals.



50. It would appear to us that, if atrue-up of some sort isgoing to take place, it isimportant that
the Board look at adjustment of the allocation of PILsin ratesduring the period 2001 through
2005 to reflect appropriate allocation of thefinal PILsamount being collected after recovering
Account 1562. Whileit isnot conclusive based on thecurrent evidence that such aratepayer-
related true-up will in fact be required, we believe that this is the appropriate time for the
Board to consider that issue.

Conclusion
51. We appreciate the opportunity to provide input on these important issues, and hope that our
involvement is of assistance to the Board. Once the Board determines the further process

required on this matter, we would be pleased to participate if it would assist the Board.

52. The School Energy Codlition requeststhat the Board order payment of our reasonably incurred
costs of participating in this process.

Respectfully submitted on behalf of the School Energy Coadlition this 12" day of January, 2009
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